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Sectiok  1. 

Alienatioii  of  rTlHE  third  mode  of  acquiring  an  estate  by  pur. 

*'  -^    chase,  is  alienation ;  under  which  is  comprised 

every  niethod  whereby  estates  are  voluntarily  resigned 

1  Intt.  118  b.  by  one  person,  and  accepted  by  another.    Lord  Coke 

says,  the  word  alienation  is  derived  from  aUenare^  id 
est,  aUenumJbcere  ;  vel  ex  nostra  domkiio  in  aUenum 
tran^ftrre,  sice  rem  aliquam  in  dominium  aUerius 
tran^fktre. 

2.  It  is  admitted  by  all  our  legal  writers,  that  an 
unlimited  power  of  alienation  existed  in  England  in 
the  time  of  the  Saxons :  that  upon  the  settlement 
of  the  Normans,  and  the  establishment  of  the  feudal 

Wright,  154.  Iaw,  all  lands  became  unalienable ;  and  that,  during 

the  reigns  of  William  I.  and  his  sons,  the  doctrine  of 
non-alienation  was,  for  various  reasons,  strictly  en- 
forced. 

3.  The  greater  part  of  the  real  property  of  the 
kingdom  had  been  distributed  among  the  Norman 

Dissert,  c.  2.  barous,  as  strict  and  proper  feuds ;  upon  ccmdition 
^    '  of  military  service.    And  as  a  considerable  jealousy 

prevailed  against  all  those  who  were  of  Saxon  origin, 
iest  they  should  attempt  to  reinstate  themselves  in 
their  ancient  possessions ;  great  care  was  taken  during 
that  period,  that  all  the  vassals  of  the  crown»  who 
could  alone  be  depended  on,  in  case  of  any  insunrec^ 
tion,  should  be  in  ^situation  to  perform  their  military 
services. 

4.  The  first  step  towards  a  liberty  of  alienation, 
was  that  by  which  the  tenant  was  permitted  to  aliene, 
with  the  consent  of  his  lord.  This  rule  was  adopted 
from  the  maxims  which  then  prevailed  on  the  Conti- 
nent,* and  gave  rise  to  fines  for  alienation.  But  in 
^England  the  tenant  could  not  dispose  of  his  land^ 
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even  with  the  consent  of  his  lord,  unless  he  had  also  olanr,Ub.  7. 
obtained  the  consent  of  his  next  heir :  it  was  therefore  jj^^  ^^^ 
very  common^  in  ancient  feofiments,  to  express  that  M^dia. 
the  alienation  was  made,  with  the  consent,  of  the  ^"«^^'  ^^''• 
feoflor's  heir. 

5.  The  power  of  alienation  was  farther  extended 
by  a  law  of  Hep*  I*  c.  70*^  which  allowed  a  man  to 
dispose  of  lands  purchased  by  himself.  EmpHones 
vcro^  vel  deinceps  acqpisifion^s  suas  det  cut  magi^ 
vetit  Si  Bockland  habeat,  gtum  ei  jparentes  sid  dede- 
rmt^  turn  mittat  eum  extra  cognationem  suam. 

6.  Glanville  has  given  us  a  very  circumstantial  I'*.?,  c  k 
account  of  the  Iaw»  as  it  stood  in  the  reign  of  Hen.  II., 
respectuag  alienation ;  from  which  it  appears  that  the 

power  of  disposing  of  lands  was  then  considerably 
enlaiged ;  and  a  right  of  alienation  seems  to  have 
been  soon  after  extended  to  all  lands  which  a  penon 
had  himaelf  acquired,  provided  they  had  been  con- 
veyed to  him  and  his  assigns ;  and  also  to  a  fourth 
part  of  all  lands  acquired  by  descent ;  without  the 
consent  of  the  heir.  v 

?•  There  was  also  a  particular  mode  of  alienation,  Subinfeuda. 
which  appears  to  haye  been  always  allowed ;  and  in  the  ^^^ 
feudal  law  is  called  subinfeudation  :-~Wherei  the  pro-  Dittert. C  2, 
prietor  of  a  feud  granted  a  proportion  of  it,  to  be  f  ^^' 
hdd  of  himself.    The  king's  chief  tenants  adopted 
this  practice,  Immediately  after  the  Conquest,  in 
order  that  they  might  be  able  to  peiform  their 
rendeis ;  ifor  most  of  them  held  their  lands  by  the 
service  of  several  knights. 

8.  II1U8  it  appears  from  the  Black  Book  of  theEx- 
chequer,  published  by  Heame,  that  in  the  re%n  of 
Meniy  II.  the  king's  tenants  had  created  a  vaat 
number  of  knights  fe^  to  be  held  of  themselves*. 
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0.  Hie  practice  of  subinfeudation  produced  a 
grievance^  much  complained  of  in  those  days.  Tlie 
persons  who  held  of  the  king's  ehief  tenants  began  to 
grant  to  others  still  more  minute  estates,  to  be  held 
of  themselves,  and  were  so  proceeding  downwards  m 
iflfinitum^  till  the  superior  lords  observed,  that  by  this 
method  they  lost  all  their  feudal  profits ;  which  fell 
into  the  hands  of  these  mesne  or  middle  lords.  Besides, 
these  mesne  lords  were  by  this  means  less  able  to 
perform  their  military  services. 

10.  This  caused  an  article  to  be  inserted  in  magna 
chartOf  prohibiting  subinfeudation,  unless  sufficient 
was  left  to  answer  the  services  due  to  the  superior 

}  ^^^^'  ^^'     lord.    Ntdltis  liber  homo  det  de  cetero  ampHus  alktdy 

vel  vendat  aUcid  de  terra  sua^  quam  utde  residua  terras 
suce  possit  svfficienter  fieri  domino  feodi  servitium  ei 
debitum^  qtiod  pertinet  ad  feodum  iUud. 

11.  The  inconveniences  which  followed  from  the 
practice  of  subinfeudation,  produced  the  statute  of 
quia  emptores  terrarum ;  which,   reciting  the  losses 

'^orT*^'  *^'     sustained  by  the  great  lords,   enacted — Qiuod    de 

cetero  Uceat  unicuique  Ubero  homim  terras  suas  seu 
tenementa  sua,  seu  partem  inde  ad  yohmtafem  Mam 
vendere :  ita  tamen  quod  feojfhtus  teneat  terram  iSmn 
seu  tenementum  iUud  de  capitaU  domno  Jiodi  ittim, 
per  eadem  servitia  et  consuetudineSy  per  qum  Jiq^fistar 
suus  ilia  prius  tenmt 

Ten.  161.  12.  Sir  Martin  Wright  observes,  that  ttiis  statute 

took  from  the  tenants  of  common  lords  the  feudal 
liberty-  they  claiiAed,  of  disposing  of  part  of  tiieir 
lands,  to  hold  of  themselv^:aiid  instead  of  it, 
gave  them  a  general  liber^  tdi  sell  iH^  6x  atiiy  part, 
to  hold  of  .the  nest  immedialiB  ktfd;  wiiidi  they 
could  not  have  done  befbre,  without  cefiseat. 
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13.  Neither  magna  charta^  nor  the  statute  of  qida 
emptoi^Sy  extendied  to  the  king's  immediate  tenants ; 
iriio  teem  to  have  been  so  strictly  restrained  fr6m 
alienation,  that  they  were  not  permitted  to  dispose 
of  their  lands  even  to  their  eldest  sons.    Thus  it  ap-< 
pears  from  the  Rolls  of  Parliament,  that  in  18  Edw.  I.  Vol.  i.  54. 
GObert  de  Humfraville  petitioned  the  king  for  licence 
to  enfeoff  hiis  eldest  son,  and  his  wife,  of  the  manor  of 
Overton ;  to  hold  of  the  said  Gilbert  during  his  life, 
and  after  his  death,  of  the  chief  lord,  by  the  usual 
services ;  to  which  the  king  answered  Ses  non  imlt  Fitz.  N.  B. 
atiquem  medium^  et  idea  non  concessit.  ' 

14f.  This   restraint   upon  the   king's    immediate  Fines  for 
tenants  is  supposed  to  have  been  indirectly  removed     *^'^*^®°- 
by  the  statute  deprerogatha  regis ;  by  which  it  was  17  Edw.  2. 
declared,  that  no  person  who  held  of  the  king  in  capite,  ^: ,     jg^ 
by  military  service,  should  alien  the  greater  part  of 
the  land,  so  that  the  remaindier  were  not  sufficient  to 
answer  his  s^*vices,  without  the  king's  licence.  In  con- 
sequence of  this  law,  the  king's  consent  was  necessary 
to  every  alienation  of  his  tenants  in  capite ;  and  it  Idem.  i^d. 
became  a  question,  whether  if  such  tenant  aliened 
without    licence,   the  land  was  not  forfeited;    or 
whether  the  king  should  only  seize  it  by  way  of 
distress,  till  a  fine  should  be  paid  for  the  contempt. 
This  was  settled  l)y  the  statute  1  Edw.  III.  c.  13., 
by  idiich  it  was  enacted,  that  in  all  cases  of  aliena- 
tions by  tenants  incapitey  the  king  should  not  hold  the 
land  as  forfeited,  but  should  have  a  reasona;ble  fine  in 
the  CSiancery. 

16.  It  remained  much  longer  a  doubt  whether  the  idem,  \66. 
king's  tenants  might  have  aliened  any  part  of  their 
famds,  to  hold  of  themselves;  as  the  tenants  of  in- 
^or  lords  might,  before  the  statute  of  quia  emptores. 
But  suchafieiiations  m^e  by  tenants  who  held  of 
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King  Hen.  III.  or  other  kings  before  him,  were  at 
length  made  good  by  the  statute  34  £dw.  III.  c.  15. ; 
saving  to  the  king  his  prerogative  of  the  time  of  his 
grandfather,  and  of  his  own  time. 

Ten.166.  16.  Sir  IVIartin  Wright  observes,  that  it  is  extremely 

doubtful  what  prerogative  was  here  saved  to  the 
Crown,  but  it  is  perfectly  clear  that  fines  for  aliena- 

2  Inst.  67.      tion  ^ere  established  by  the  statute  1  Edw.  III. :  and 

after  this  act,  Lord  Coke  says,  writs  of  quo  titulo 
ingressus  esty  issued  from  the  Exchequer,  to  help  the 
king  to  his  reasonable  fine  \  whereupon  the  feoffee 
was  driven  to  plead,  to  his  great  charge  and  trouble* 
It  was  therefore,  upon  conference  with  the  king's 
officers  and  the  judges,  ordained,  seeing  the  king's 
tenants  coidd  uot  aliene,  without  licence,  for  if  they 
did  they  should  pay  a  fine ;  that  for  a  licence  to  be 
obtained,  the  king  should  have  a  third  part  of  the 
annual  value  of  the  land,  which  was  holden  reason- 
able :  if  the  alienation  was  without  licence,  then  a 
reasonable  fine,  by  the  statute,  was  to  be  paid  by  the 
alienee  ;  which  they  resolved  to  be  one  year's  value. 

17.  Thus  continued  the  law  till  the  abolition  of 
military  tenures  by  the  statute  12  Cha.  II.  c.  24, 
which  takes  away  all  fines  for  alienations,  seizures^ 
and  pardons  for  alienations,  and  all  charges  incident 
thereunto ;  saving  fines  for  alienation  due  by  the  cus- 
toms of  partiirular  manors  and  places ;  so  that  all 
freehold  estates  became  thereby  alienable  without 
licence  or  fine. 

DiiTerent  18.  With  respect  to  the  different  modes  of  aliena- 

Assurances:  *^^°'  ^^  rather  the  legal  evidences  of  the  transmis- 
sion of  real  property,  they  are  called  the  conmion 
assurances  of  the  realm,  whereby  every  man's  estate 
is  assured  to  him ;  and  all  controversies,  doubts^  and 
difficulties  are  either  prevented  or  removed* 
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Of  these  there  are  four  kinds :  1.  Deeds  or  matters 
in  pais,  which  are  assurances  transacted  between  two 
or  more  private  persons,  in  the  country ;  that  is,  ac- 
cording to  the  old  law,  upon  the  very  spot  or  piece 
of  land  to  be  transferred.  2.  Matters  of  record,  or 
assurances  transacted  only  in  the  King's  public  courts 
of  record.  3.  Assurances  deriving  their  effect  from 
special  custom,  obtaining  in  some  particular  places ; 
and  relating  only  to  some  particular  species  of  pro- 
perty. 4.  A  devise  contained  in  a  person's  last  will 
and  testament,  which  does  not  take  effect  till  after 
his  death. 

19*  A  deed  is  a  writing  on  parchment  or  paper,  of  a  Dead, 
sealed   and    delivered,    to  prove   and  testify    the 
agreement  of  the  parties,  whose  deed  it  is,  to  the  I  Iobu  35  h. 
things  therein  contained.    It  is  sometimes  called  a    ^"^  ' 
charter,  charta,  from  its  materials ;  but  most  usually, 
when  applied  to  the  transactions   of  private  per- 
sons, it  is  called  a  deed ;  in  Latin,  fojctum ;  because 
it  is  the  most  solemn  and  authentic  act  that  a  man 
can  perform,  in  the  disposal  of  his  property. 

SO.  It  is  probable  that  every  alienation  of  land 
was  very  soon  accompanied  with  some  written  evi- 
dence ;  though,  in  the  time  of  the  Saxons,  a  legal 
transfer  might  be  made  of  lands  by  certain  ceremo- 
nies, without  any  charter  or  writing.  Thus,  Ingul- 
phus  in  his  History  of  the  Abbey  of  Croyland,  sajrs^- 
On^ereianiur  nadta  pradid  nudo  verba,  absque  script 
velcharia;  tantum  cum  dammi  gladh,  galea,  vel 
comu,  vel  cratera  ;  etphtrima  tenementa  cum  caJcari^ 
cumstrigili,  cum  area  ;  etmmuUacum  sagitta.  De^ds 
or  charters  were  notwithstanding  in  use  at  that  titne. 
These  were  generally  called  gewriie  or  writingt ;  the 
particidar  deed,  by  which  a  free  estate  might  be 
conveyed,  wbs  cdil^  kmdboCf  UbeUus  de  terra,  a  d<^ 
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Madox  For-   nation  or  gnat  of  lapd ;  tad  the  land  thus  gfanted 

was  called  bockland. 

21.  Upon  the  introduction  of  the  Norman  cub- 
toms,  the  solenm  and  public  delivery  of  the  posses^ 
siouj  in  imitation  of  the  feudal  inve8titure>  became 
essentially  necessary  to  the  transfer  of  land  ;  and  was 
alone  sufficient  for  that  purpose.  But  as  written 
charters  constituted  a  much  better  species  of  evidence 

Dissert,  c  1.  of  the  agreement ;  a  charter  or  deed,  in  imitation  of 

the  breve  testatum  of  the  feudal  law,  was  usually  pre- 
pared and  executed,  and  delivered  to  the  purchaser^ 
at  the*  same  time  with  the  land. 

Q&.  The  increase  of  commerce  and  wealth  having 
introduced  a  greater  dc^ee  of  inefinementof  manners^ 
agreements  and  conveyances  became  more  complex^ 
which  produced  an  universal  practice  of  reducing 
them  into  writing :  bul  stiU  lands  might  have  been 
transferred  by  a  verbal  contract  only,  provided  it 
was  attended  with  a  solemn  and  public  delivery  of 
the  possession,  till  the  Utter  end  of  the  reign  of  King 
Charles  II. 

Deed  Poll.  ^.  Deeds  are  divided  into  two  sorts ;  deeds  poll^ 
^'^  '  '  or  cut  in  a  straight  line ;  and  deeds  indented.  A  deed 
poU  is  not,  strictly  speakii^,  an  agreement  between 
two  persons ;  but  a  declaration  of  some  one  particu* 
lar  person,  respecting  an  agreement  made  by  kim 
with  some  other  person.  ThaSy  a  feoffment  from  A. 
to  B.  by  deed  pdl,  is  not  an  agretaient  between  A. 
and  B.)  but  ratiidr  a  decoration  by  A.  addressed  to 
all  mankind,  ianforming  tliem  that  he  thereby  gives 
and  enfeoffs  B.  of  certain  lands  therein  described*  It 
was  formerly  called  charia  de  una  partem  and  usually 
begaa  thusi  SkiantpnBsentes  etJiOuri  quod  ego,  A.  &c. ;. 
and  now  begtas  m  these  woids^  Kbem  all  men  by 
these  presents  that  I^  A.  B.  h&Ve  given,  granted,  and 
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tnCdGSddf  and  by  these  presents  do  give,  grants  and 
enfeofl^  &c. 
^.  An  indenture  is  a  mutual  agreement  between  i^^®"!"'"^ 

r  /»  r^  ,  „       Lit.  370. 

two  or  more  persons,  whereof  each  party  has  usually 
a  copy.  Formerly,  when  deeds  were  more  concise 
than  they  are  at  present,  it  was  usual  to  write  both 
parts  on  the  same  skin  of  parchment,  with  some  words 
or  letters  of  the  alphabet  written  between  them, 
through  which  the  parchment  was  cut  in  acute 
aisles,  instar  dentium,  irom  which  they  acquired  the 
name  of  indentures,  or  deed$  indented,  in  such  a 
manner  as  to  leave  half  the  word  On  one  part,  and 
half  on  the  other. 

95.  Lord  Coke  says,  to  constitute  an  indenture  it  iJ[?**'  ^^  *' 
is  absolutely  necessary  that  the  paper  or  parchment, 
<m  which  the  deed  is  written,  be  cut  insiar  denihim 
on  the  t<^  or  side*  And  in  Stile's  case*  whe&re  a  ^  l^>•  ^o* 
deed  was  produced  as  an  indenture,  which  was  not 
indtated,  beginning  with  the  words  hoc  indenturUf  it 
was  adjudged  that  it  was  not  an  indenture,  although  it 
was  in  two  parts,  fcH*  the  words  of  a  deed  cannot 
make  it  indented ;  but  to  the  making  of  an  indenture 
there  ought  to  be  a  manual  act  of  indenting  the 
parchment  or  paper. 

26w  The  practice  has  long  been  to  cut  the  first 
akin  of  parchment  on  which  an  indenture  is  written 
ia  an  undulating  line.     And  it  is  said  by  Sir  £[• 


t,  that  if  only  the  form  of  indenting  the  parch-  4  Bac.  Ab. 
ment  or  paper  be  wanting,  this  is  not  material ;  for 
itinight  even  be  done  in  court.'    No  exception  is 
therefore  now  taken  on  such  a  trifling  omission. 

S7-  In  the  case  of  an  indenture,  there  ought  regu* 
iariy  to  be  as  many  copies  of  it,  as  there  are  parties : 
Md  y^keiDk  the  several  parts  are  interchangeably  exe* 
cuted  by  the  several  parties,  that  part  or  copy  which 
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is  executM  by  the  grantor,  is  usually  called  the  ori- 

ginaly  and  the  xest  axe  counterparts.    Though  of  late 

it  is  most  frequent  for  all  the  parties  to  execute  every 

part,  which  renders  them  all  originals.    But  a  coun- 

Bytdn  ▼.        teipart  of  a  deed  has  been  admitted  to  be  sufficient 

Free,  in  cha.  evidence  of  such  deed  :  and  a  conveyance  decreed 

116.  accordingly. 

Finch's  Law.      j88.  If  there  happens  to  be  any  variance  between  the 

indenture  and  counterpart,  it  shall  be  taken  as  the 

deed  of  the  grantor  is,  and  the  other  shall  be  intended 

only  the  misprision  of  the  writer. 

t  ^T*  th        ^^'  ^  deeds,  whether  deriving  their  effect  from 

Estate  with-  the  common  law,  or  the  statute  of  uses,  do,  immedi- 

Mnt^f  thB  ^^^y  "P^^  *^®^  execution  by  the  grantors,  devest 

Grantee.  estate  out  of  them,  and  put  it  in  the  party  to  whom 

Gomu-  the  conveyance  is  made,  though  in  his  alwence,  and 

infra,  c.  12.  without  his  notice,  till  some  disagreement  ta  such 

estate  appears. 
Thompson         30.  This  doctrine  is  fotmded  on  the  principle^ 

2  Vent.  201.  ^^^  ^^  assent  of  the  party  who  takes,  is  implied  in 

3  Mod.  296.  all  conveyances  j  1.  Because  there  is  a  strong  intend- 

ment in  law,  that  it  is  for  a  person's  benefit  to  take  : 
and  no  man  can  be  supposed  to  be  unwilling  to  that 
which  is  for  his  advantage.  2.  Because  it  would  • 
seem  incongruous  and  absurd^  that  when  a  convey- 
ance is  completely  executed  on  the  grantor's  part,  the 
estate  should  continue  in  him.  S.  But  the  principal 
reason  why  the  law  will  not  suffer  the  operation  of  a 
conveyance  to  be  in  suspence,  and  to  expect  the 
agreement  of  the  party  to  whom  it  was  made,  is  to 
prevent  the  uncertainty  of  the  fireehold. 
A^le  of  ^    *    51.  It  is  a  common  practice  for  persons  to  enter 

into  an  article  erf  agreement,  prepanrtory  to  the  exe- 
cution of  a  formal  deed,  whereby  it  is  stipulated  that 
one  of  the  parties  shall  convey  to  the  other  certain 
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lands,  or  release  his  right  to  them,  or  exftute  some 

other  disposition  of  them.    An  article  is  therefore 

considiered  as  a  memorandum  or  minute  of  an  agree-  ^ 

ment  to  make  some  future  disposition  or  modification 

of  real  property ;  and  such  an  instrument  will  create 

a  trust  or  equitable  estate,  of  which  a  specific  per-  Tit.  12.  c.  L 

fbrmance  will  be  decreed  in  Chancery. 

S2*  Articles  are  usually  entered  into  for  the  pur- 
chase and  sale  of  lands  j  for  the  taking  and  granting 
of  leases ;  for  making  mortgages,  and  settlements  on 
marriage* 
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Section  1. 

TTTHEN  it  became  usual  to  reduce  all  agreements 
^  into  writing,  the  following  circumstances 
were  deemed  necessary  to  a  deed :  1.  Sufficient 
parties  and  a  proper  subject-matter.  S.  A  good  and 
sufficient  consideration.  S.  Writing  on  paper  or 
parchment  duly  stamped.  4.  Words  sufficient  to 
specify  the  agreement,  and  bind  the  parties,  legally 
and  orderly  set  forth.  5.  Reading,  if  desired.  6.  Seal- 
ing and  signing.  7*  Delivery.  8.  Attestation  by 
witnesses. 

2.  The  first  requisite  to  a  valid  deed  is,  that  there 
be  persons  able  to  contract  and  be  contracted  with, 
for  the  purposes  intended  by  the  deed  j  and  also  a 
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thing  or  mbject-matter  to  becontracted  for.  So  that 
in  every  deed  there  must  necessarily  be  a  grantor,  a 
graatee,  and  a  Uiing  granted* 

S.  Ail  those  -who  hai^  ady  estate,  right,  title,  or 
loteMk  whateter,  ^her  at  law  or  in  equity,  in  that 
lAich  19  ^lo  Mbj^c^matter  of  a  deed,  must  neces- 
suily  be  part^ato  it,  otherwise  their  estates  or  in* 
teteslvi  wiU  reiaain  in  them.     And  all  those  who  are 
intended  to  take  an  immediate  interest  under  a  deed 
indented,  muHj;  aldo  be  parties  to  it,  by  sealing  it   But 
a  person  may  take  an  estate  in  remainder,  by  a  deed  i  lost.  231  a. 
to  which  be  is  not  a  party.   And  when  the  person  to  viT^b '^' 
whom  a  remainder  is  limited,  enters  on  the  land,  he  Faits,  C.  a. 
then  beeomes  bound  to  perform  the  conditions  con-  ]  iQst.  230  h. 
tained  in  tbe  deed.  ^^  ^- 

4.  In  A  deed  poll,  the  person  to  whom  the  estate  is 
granted,  beceoiea  in  fact  a  party  to  it.    Thus  if  A.  Com.  Dig. 
by  deed  poll  agrees  to  pay  a  sum  of  money  to  B.,    ^^ '    '  * 
B.  shall  maintain  an  action  upon  it,  though  he  be  a 
stiaager,  and  did  ih>t  seal  it. 

5.  A  power  <tf  attorney  may  be  given  in  a  deed  i  l^t.  £2  6. 
poll  to  a  stranger,  to  make  livery  of  seisin.    Though 

it  was  ibnneily  held,  that  such  a  power  could>  in  an 
iadeature,  be  oidy  given  to  one  of  the  parties  to  it. 

6.  With  teq^ect  to  the  persons  who  are  capable  of  Wbo  may 
oonveyii^  l^  deed,  it  may  be  laid  down  as  a  general  ^^7  ^ 
nde,  that  all  those  who  have  attained  the  age  of 

81  fttjM,  iere  of  soimd  mind  and  understanding,  and 
not  eedeetfike  power  of  otiliers,  may  be  parties  to,  and 
bind  themsdives  by  deed. 

"h  Fetwue  ittio  tf  e  Mind,  deaf,  or  dtimb,  or  who 
mtotik  deef  efid  dtmib,  may  convey  by  deed ;  if  it  P^*.  §  25 
sppca/  tlM^  flotwititttuiding  liiose  disabilities^  litey 
ne  oipaMe  4)f  tompteh^cfing  the  nature  and  con- 
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sequences  of  a  deed,  anid  can  express  their  meaning 
by  writing  or  signs. 

8.  Th«  king  can  only  grant  and  take  by  matter  of 
record  i  but .  a  queen  consort  is  considered  by  the 
common  law  as  a  feme  sole :  she  may  therefore  be 
party  to  any  species  of  deed,  without  the  king.  By 
the  statute  99  &  40  Geo.  III.  c.  88.  §  8.  a  queen  con- 
sort is  enabled*  during  the  joint  lives  of  the  king  and 
such  queen,  by  deed  under  her  hand  and  seal,  to  grant, 
convey,  alien,  and  dispose  of  any  manors,  &c.  which 
^all  be  purchased  by,  or  in  trust  for  her ;  or  which 
shall  come  to,  or  devolve  upon,  or  vest  in  her,  or  any 
person  or  persons  in  trust  for  her,  for  any  estate  of 
inheritance  or  frediold,  as  fyJly  and  efiectually  as  if 
she  were  sole  and  unmarried.  By  the  ninth  section 
the  like  power  i\  given  to  all  future  queens,  with  a 
proviso  that  this  act  shall  not  enable  any  queen  con- 
sort to  dispose  of  any  palace  beloi^ing  to  the  king, 
in  right  of  the  Crown,  vested  in  her  for  life:  or  to 
make  any  grant  but  such  as  she  mi^t  make  if  sole. 

0 

9*  A  corporation  sole,  as  a  bishop  or  parson,  may 
be  a  party  to  a  deed;  and  although  a  corporation 
aggregate  is  said  to  be  invisible,  immortal,  and 
to  exist  only  in  supposition  of  law,  yet  such  an 
artificial  body  is  capable,  by  its  creation,  of  being 
pan^  toa  deed}  andt  in  many  cases,  of  acquiring  or 
conveying  away  real  property  by  deed.  But  a  dean 
without  his  chapter,  a  mayor  without  his  commonalty, 
or  the  master  of  ft  college  without  his  feUows,  cannot, 
by  executing  a  deed,  bind  the  corporation. 

10.  All  lay  civil  corporations  may  alien  their  lapds 
as  freely  as  individuals ;  but  ecclesiastical  and  eleemo- 
synaiy  corporations  are  restrained  by  statute  1  £liz. 
e.  19*  and  18  Eliz.  c  10.  £rom  every  mode  of  aliena- 
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tion,  except  that  of  leasing.  In  the  exercise  of  this 
power,  they  are  placed  under  considerable  restrictions 
by  the  legislature,  of  which  an  account  will  be  given  Ch.  5. 
hereafter.  Incumbents  of  livings  are  however  per- 
raitted  and  enabled,  by  the  statute,  17  Geo.  III.  c.  53. 
and  21  Geo.  IIL  c.  66.  to  raise  money  by  mortgage  for 
repairing  or  building  houses. 

1 1.  By  the  statute  55  Geo.  III.  c.  J  47,  every  parson, 
vicar,  or  other  incumbent  of  any  ecclesiastical  benefice, 
b  enabled  to  exchange  parsonage  houses  and  glebe 
lands,  with  the  consent  of  the  patron  and  bishop,  for 
other  houses  and  lands ;  and  also  to  purchase  lands  to 
be  annexed  to  such  benefices  as  glebe  land  thereof; 
and  by  mortgage  of  their  tithes,  rents,  and  other 
profits,  to  raise  money  for  such  purchases. 

12.  All  agreements  and  deeds  made  by  infants,  from  Infants. 
which  no  apparent  benefit  can  arise  to  them,  are  either 
absolutely  void  or  voidable ;  that  is,  the  law  allows 

the  infiuit,  when  he  comes  of  age,  either  to  ratify  and 
confirm,  or  else  to  avoid  them.  And  where  it  is  held 
that  the  deeds  of  infants  are  not  void,  but  voidable,  the 
meaniog  is,  that  non  est  factum  cannot  be  pleaded  ; 
because  they  have  the  form,  though  not  the  opera-  ^  Mod.  310. 
tioo  of  deeds :  they  are  not  therefore  void  on  that 
account,  without  showing  some  special  matter  to  . 
render  them  so. 

IS.  Whoever  an  infant  is  bound  and  compellable 
to  do  at  law,  the  same  shall  bind  him  although  he 
does  it  without  suit :  Therefore  where  an  infant  re- 
conveyed  lands,  which  had  been  mortgaged  to  liis 
father,  the  mortgage  money  having  been  paid  ofl^ 
the  conveyance  was  held  good. 

14p.  a  person  conveyed  the  lands  in  question  to  Zouch  v. 
W.  Cooke  and  his  heirs,  by  way  of  mortgage :  Cooke  X^^^Uqa 
^nrarda  died,  leaving  J.  L.  Cooke,  an  infant,  his 

Vol.  IV.  C 
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heir :  the  laortgage  moQiey  Wfus  paid  f^%  wd  the 
infaat  joined  wjith  his  father's  executor  in  conveying 
the  mortgaged  premises  to  a  iiew  mortgagee.  It 
was  resolved  by  the  Court  of  King's  Bench,  that  the 
infant  was  bound  by  this  conveyance,  because  it 
could  never  operate  to  his  prejudice,  and  he  was  com- 
pellable to  convey. 

15.  By  the    statute    17  Geo.  III.   c.  26.   it   is 

enacted,  that  all  contracts  iot  the  purchase  of  any 

K  annuity,  with  an  infant,  shall  be  utterly  void  j   any 

attempt  to  confirm  the  same^  after  such  porscn  shall 

have  attained  ths  age  of  21  years,  notwithstanding. 

Marriage  l6.  Contracts  entered  into  by  female  infants,  in 

FemjOc^*  ^  Consideration  of  marriage,  are  more  favoured  thaa 

Infants*         others.    A  female  being  capable  of  contracting  mar- 

riage  long  before  the  age  of  twenty-one,  she  ought  to 
be  permitted  to  bind  herself  by  the  other  parts  of  the 
contract  \  for  as  soon  as  the  marriage  is  had,  the  prin- 
cipal contract  is  execut€id»  w4  cannot  be  set  aside^ 
the  estate  and  capacities  of  the  parties  are  altered  ; 
the  children  boiin  pf  the  marriagie  become  iiiti^|?9sted. 
It  has  therefore  l^en  tnily  observed,  that  maniage 
contracts  ought  not  to  be  hi|stil])r  iresdnded,  betcaiiise 
the  inteiiests  of  thit^  pei^ons  would  Ipe  affected* 
Canneli  v.  17.  Lord  MaQplc^cld  ha^  saiid,  that  if  a  female 

Wra»!*2l^r    infant,  on  a  marriage,  with  the  consent  of  her  guar- 

dians^  shotild  coy^^t,  in  cmiaideration  of  a  settle- 
menty  to  convey  afi  jfih^ritance  to  her  husband ;  if 
this  were  done  in  cossid^^ntMBk  of  a  cpmp^nt 
settiement,  eijuity  wpulfl  exjBicu|tp  the  qpe^aj^evit, 
although  no  .action  wqu)4   lie  at  law  to.  recover 

p* 

damages.  % 

Harvey  v.  \jwSl  Hardwicke»  iSim  citing  thi^  passage,  says 

3  Atk!'6l5.     — "  This  js  going  a  grj?at  w^,  as  it  rented  to  the 

inheritance  of  the  wife }  but  yet  tb^e  arp  paABS  where 
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theCourt  wSl  do  it :  as  if'  the  lands  of  the  wife  were 
no  more  than  an  adeq[uate  consideration  for  the 
settlement  that  the  husband  makes ;  Bxid,  after  the 
marriage  the  wife  should  die  and  leaye  issue,  who 
would  be  entitied  to  portions,  provided  for  them  by 
tbe  sekdemrart: ;  Jt  would  in  that  case  be  very  reason- 
aixie  to  affirm  that  settlement.^ 

18.  In  :SL  case  where  a  bfll  was  £led  tm  ^  specific  I>urnford  y. 
execution  of  articles,  entered  into  by  a  female  infant,  b.  106. 
respecting  her  real  estate,  previous  to  and  in  con- 
sideration of  marriage,  Lord  Thurlow  is  reported  to 
have  said-—''  To  decree  a  specific  performance  of 
the  articles,  the  Court  ninst  cany  the  principle  to 
this  length,  that  a  vHlfe  making  a  wise  settlement  in 
her  in&ncy,  on  the  marriage,  without  any  estate 
settled  on  the  other  side,  is  bound  l^  tibe  agreement; 
and  that  even  if  the  husband  had  died,  she  must 
have  been  bound.  I  cannot  think  an  in&nt,  only 
covenanting  as  to  her^estate,  can  be  bound.  If  she 
is  so  aft  allf  jt  nmst  be  by  reference  to  hat  ttarriage* 
Nobed^  has  yet  said  that  memly  by  its  beii^  up<m 
aiamage,  4fae  is  bound ;  bijrt  it  is  said  thait  upon  a 
cenpetent  ^letdement,  ahe  would  be  bound.  I  think 
the  Court  should  mit  go  into  the  compdtenoe  of  the 
sct^mcaL  I  must  faiy  ik>mi,  that  every  settlement 
shall  be  comidered  us  good,  till  «hown  4o  be  HSrau^ 
MmL  Tbe  eases  hyve  not  gene  so  fas*,  nor  4dk>es 
my  sfottevi.  If  At  had  a  «eft$eiB€!nt  ftoto  her  bus* 
bttrf,  mA  after  ^s  deaA,  sbe  kad  taken  ^i^aasesfiHon 
of  ^  I  thnk  ahe  would  be  ^und  hy  llie  equity 
arising  f HMD  her  f»wn 'act  ]^  aay  this  in  ^eftrence  to 
Camid  V.  Buckle,  and  Harvey  v.  Ashley.  I  think  siie  •"^**  *  ^^• 
is  net  bound*  unieBS  ahe  has  avafled  herself  ef  the 
sctlicmeirt:  of  fhe  husband.    In  this  ojnnion,  I  cannot 

C2 
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%ay  the  whole   property  id  bound,    or    decree  the 
articles  to  be  specifically  performed." 

19*  Lord  Thurlow  adhered  to  this  opinion  in  the 
following  case. 
riough  V.  A  bUl  was  brought  on  behalf  of  the  in&nt  children 

3  wlmdisoii,  ^^  ^^  mairriage,  after  the  husband's  death,  against 
453.  his  widow ;  praying  that  marriage  articles  might  be 

ftio!  established  and  specifically  performed,  entered  into 

before  marriage  by  Patty  Clough  the  widow,  while 
an  infant,  and  her  guardian,  for  settling  her  estate, 
and  lands  of  her  husband,  as  therein  mentioned. 
She,  by  her  answer,  insisted  that  she  had  done  nothing 
after  her  full  age  to  affirm  the  articles,  therefore  that* 
her  estates  were  not  thereby  bound ;  waiving  any 
right  under  the  same  in  the  lands  of  her  Ute  husband. 
Tjie  decree  declared  that  her  estate  was  not  bound 
by  the  marris^e  articles;  and  the  bill  was  dismissed 
without  costs. 
May  V. Hook,      -gQ.  It  follows  that  a  deed  executed  by  a  female 

Til-   1R  f*  2 

^  ig,   '  *  '    infant,  though  in  consideration  of  marriage,  does  not. 

bind  her,  unless  she  assents  to  it  after  the  death  of 
her  husband.  The  acceptance  of  a  jointure  may  at 
first  sight  appear  to  form  an  exception  to  this  rule. 

Tit.7.  c.  1.     But  it  has  been  shown  that  a  woman  is  not  barred 

h  38 

of  dower  by  a  jointure  in  consequence  of  any  agree- 
ment of  her's ;  but  by  force  of  the  statute. 

3  Atk.  613.        2X.  Lord  Hardwicke  has  said  that  a  female  infant 

may  enter  into  an  agreement  before  marriage  re-* 
fipecting  her  personal  estate,  which  will  bind  her: 

Vide iBro.^  for  Buch  agreement  must,  be  in  some  way  beneficial 

^^^^'        .to  her,  as  otherwise  her  hysband  would  be  entitled 

to  it.      * 

By  H«le  ^SL  Thoiigh  a  male  infant  cannot  in  general  afiect 

•**^'        J^is  estate  by  any  deed  executed  by  him  in  conside- 
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ration  of  marriage  *  ;  yet  where  a  male  infant  marriecf    . 
an  adult  female,  who  covenanted  that  her  estate 
should  be  limited  to  certain  uses,  he  was  held  to  be 
bound  by  such  covenant, 

23.  A  male  infant  married  an  adult  female,  who  Slocomb  v*. 
covenanted  that  her  estate  should  be  settled  to  certain  2  bVo/r: 
uses.    Upon  a  bill  filed  by  the  trustees  of  the  settle-  545. 
ment,  to  have  it  carried  into  execution  by  the  husband 
and  wife,  the  husband  insisted  that,  being  an  infant 
when  he  executed  the  settlement,  he  was  not  bound 
by  it     Lord  Thurlow  said,  if  a  woman  before  mar- 
riage conveys  her  property,  and  agrees  to  settle  her 
general  expectations,  when  they  shall  fall  in,  and 
this  be  done  ivithout  any  fraud  upon  the  intended 
husband,  such  an  agreement  must  be  executed ;  and 
the  husband,  when  of  age,   n^ust  answer  for  her 
contract.     It  was  not  therefore  necessary  to  discuss 
the  other  question,  how  far  the  infant  husbaiid  could 
be  bound  by  his  own  contract ;  for  he  went  upon  the 
covenant  of  the  wife,  who  was  adult*   The  husband's 
covenant  operated  no  more  than  to  show  his  concur- 
rence, and  to  take  away  every  imputation  of  fraud 
from  the  transaction. 
.24.  By  the  statute  7  Ann.  c.  19.  it  is  enacted,  tl\^t  Infant  Trus- 
aD  infant  trustees  and  mortgagees  shall  be  compel-  ^^^  ^^^ 
table  to  make  such  conveyances  and  assurances  as 
the  Court  of  Chancery  or  Exchequer  shall  direct ; 
which  shall  be  as  good  and  efiectual  in  law,  as  if  the 
^d  infants  were  of  full  age.    But  in  such  cases  the  lOVes.554. 
necessary  costs  of  the  infant  will  be  allowed  by  the 
Court 


•  Vide  Hollingsbead  v.  HoUingsh^d,  cited  2  P.  Wms.  229. 
Wkerea  corenant  by  a  nude  infant,  to  execute  a  power  of  appoint- 
ing a  jointure^  was  hdd  good* 
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Alt.  Gen  v.  25.  It  is  now  settled,  that  tins  act  only  extends  to 
2CoT^\2\.  ^^^^^^^  where  inibnts  are  bare  trustees  for  the  cestm 
Id.— 422.     que  trusty  and  bound  to  convey  tb  diem;  not  to 

cases  where  there  are  any  partieuiar  trusts  to  be  exe^ 
cilited. 
Idiou  and         s6«  It  was  formerly  held,  that  neither  an  idiot  nor 
1  ln*t!?47  a-  lunatic  could  avoid  his  own  deed.    It  ii  however  bow 

settled,  that  idiots  are  incapaUe  of  binding  themscAves 

by  deed )  and  also  lunatics,  unless  they  agree  to  such 

deed  upon  recovering  their  understanding )  that  the 

heir  of  an  idiot  or  lunatic  may  avoid  a  deed  exeeiited 

Thompson     by  him,  by  pleading  his  disability.    But  if  an  idiot  or 

Tit.  16.  c.  6.  Itmatic  makes  a  feoffinent,  add  delivers  seisin  in  per-*' 

infra,  c.  4.     son,  it  is  uot  absolutely  void,  but  only  voidable. 

27.  By  the  statute  4  Geo.  II.  c.  10,,  idiots,  lunatics^ 
and  generally  all  persons  who  are  non  compos  tnerais, 
or  tlieir  committees,  being  trustees  or  mortgagees, 
are  compellable  to  convey,  under  the  direction  of 
the  Court  of  Chancery,  the  estates  ci  which  they  are 
seised  as  trustees  or  mortgagees  only ;  and  all:  such 
conv^anees  are  decliu^d  to  be  good  and  vaUd. 

2».  By  the  statute  43  Geo.  III.  c.  7^«  §  1*  the  Courts 
of  Chancery  of  England  and  Ireland  are  enabledit  to 
otdbr  the  freehold  and  leasehold  estates  of  lunatics  to 
be  soldi  or  cbaiged  and  ii^mbered  by  way  of  moH^ 
gage,  at  otherwise,  for  the  purpose  of  raising  such 
sums  of  money  as  shidl  be  necessary  for  payment  of 
the  debtS)  and  for  performing  the  eng^ementis  of 
such  persons;  and  to  order  the  committiee  or  com- 
mhteefi  <^the  estate  of  sudb  persong  respeetivdy,  to 
execute  proper  conveyances  o£  such  estate. 
Married  29«  All  deeds  executed  by  married  womeu,  cxcept 

1  ln8tT42 1.  A  queen^  consort,  for  the  pui^ose  of  conveying,  their 
^  ^*  estates  STO'  absolutely^  voidl-  at  law,  not  merely  void- 

able.   Deeds  of  this  kind  are  'also  void  in  equity 
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And  no  act  of  tlie  wifei  after  the  death  of  her  husband, 

exc^  in  the  cn^  di  lease;  will  in  general  operate  infra,  c  5. 

as  a  confirmation  of  thtin; 

SO.  A  hui^baiid  dnd  wife  madcf  a  .fiiortglig^  of  a  Dry1)utter  v. 
share  in  the  Ne#  River,  Whieh  wfts  the  estate  of  the  SS?2  P. 
wife,  by  a  demise  f*  1,000  years;  by  deefl.    Upon  Wms.  127. 
tile  death  of  the  husbaoid^  th^  vit£e  r^beived  the  pro- 
fits, and  paiid  the  kiteresft  of  the  mbrtg^e.    But  she 
was  held'  not  to  be-  boond.  % 

SL  llli&'ackboWkfdg^e^t  of  at  deed  eketnrted  by 
a  womatl  during  heir  ma^ia^e^  after  the  death  of  her 
httsbbtidy  may'however,  in  some  casies,  amount  to  a 
redelivery  of  it,  vitidL  ^o  rend^  it  vsdid. 

32.  A  man  and  his  wife  being  entitle  to  the  re-  Goodrightv. 
veraioii  of  a.  house,  in  right  of  the  wife,  by  deed  c^p^."^^^ 
executed  by  th^  husband^and  wife,  conveyed  it  to  a 
petson*  by  wa)!>  of  mortgage.  After  the  d^th  of  the 
huAfliij^d>  tte  wift^  by  three  diflferent  pa^^rs^  under 
herham^f  aclaiowledged  ^e  mortgage;  Ifrt^sheld 
bf  tterGoiM  of  Kv  Bi  ^s^  thede  papers  wete  equiva- 
lent  m  a  redeKvery  of  the  deed; 

S3.  By  the  custom  of  London,  and  of  several  other  Hob.  225. 
oHSes;  a  mamed  Woman  msy  bind  hei^lf  by  a  de^d 
damlkfd ;  bdng  privaltely  exatrdned;    This  custbm 
was.  coiifiMned  in  the  i^gfa  of  Heniy  VIH.  by  a  34, 35  H.  8. 
poittii^^Aatute..  ^''^^ 

Sic-  A  maltiedwomffit  may  esiecute  a  naked  autHo- 
thdKly,  and'  d  powerto  convey  knds  is  now  frequently 


givtstf  ifio-a  mii^Tied  wofhan,  by  means  of  a  cohveydtice  vide  infra. 

io  uses.  c.  13. 

'  9f*  £Pa  littsl]^nd.ab}ureft'the  realms  or  is  banished,  1  Inst.  132  b. 

bft^ii' tiittttby  h^tbdi^  cfoiBler  rmrtuus;  his  wife  is  3  p^wnis. 

conaidMbd^aa  a  feme  sole;  and  may  act  in  all  things  37. 
aa  if  Kef  husband  was  natiirally  dead. 
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Fereohs  36,  Persons  attainted  of  treason,  felony,  or  pr(0^ 

attainted*  .  .  « i      /»  •  i    . 

mumr€j  are  incapable  ot  conveying  away  their  estate^^ 

by  deed,  or  otherwise,  from  the  time  when  the  of- 

1  Inst.  390  6.  fence  was  committed.     For  any  conveyance  by  themi 

subsequent  to  that  event,  would  tend  to  defeat  the 

king  of  his  forfeiture,  and  the  lord  of  his  escheat. 

Who  may  be      37*  By  the  common  law  all  persons  whatever  may 

Grantees.      y^^  grantees  in  a  deed,  because  it  is  supposed  to  be 

1  Inst.  2.       for  their  benefit.     Thus,  Lord  Coke  says,  an  infant 

may  purchase,  and  at  his  full  age^  he  may  either 
agree  thereunto,  and  perfect  it ;  or  without  any  cause 
to  be  alleged  waive,  or  disagree  to  the  purchase. 
So  may  his  heir  afler  him,  if  he  agreed  not  tliereto 
after  his  fuU  age. 
Mem.  38.  A  man  of  nonsane  memory  ml^y  also,  without 

the  consent  of  any  other,  purchase  lands ;  nor  can 
be  himself  waive  it.  If  he  die  in  his  madness,  or 
after  his  memory  recover,  without  agreement  there- 
unto,  bis  heir  may  waive  it,   without  any  cause 

•  showed.  So  of  an  idiot.  But  if  the  man  of  nonsane 
memory  recover  his  memory,  and  agree,  it  is  un- 
avoidable. 

Idem.  39*  ^Vi  ^li^n  may  be  grantee  in  a  deed,  though 

he  canqot  hold  the  land  ^  for  upon  office  found  the 

king  shall  have  it  by  bis  ,  prerogative.     If  an  alien  be 

^     made  a  denizen,  he  then  becomes  capable  of  holding 

Golds. 29.      lands  purchased  aft;er  his  denization.'    But  it  seemsy 

that  if  an  alien  purchases  land,  and  before  office 
found  the  king  makes  him  a  denizen  and  confirms 

•  his  estate,  the  confirmation  will  be  good. 

tlDst.2  6.        40«  If  a  man  commits  felony,   aft:erwatds  .pur- 

•  chaises  lands,,  and  after  is  attainted,  he  had  capa- 
city to  purchase,  but  not  to  hold  it;  for  the  loj(d. 
of  the  fee  shall  have  it  by  escheat.    If  a  man  be  at^^ 
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tamted  of  felony,  yet  he  hath  capacity  to  purchase  ^ 

to  him  and  his  heirs ;  but  he  cannot  hold  it,  for  in 

that  case  the  king  shall  have  it  by  his  prerogative,  and  S™*!**  ^**^* 

not  the  lord  of  the  fee,  because  a  man  attainted  has 

no  capacity  to  purchase ;  being  emitter  mortun^  ex- 

cq>t  for  the  benefit  of  the  king. 

41.  A  married  woman  may  be  grantee  in  a  deed  ^  l^^^«3/». 
made  by  a  stranger,  without  the  consent  of  her  hus« 

band ;  who  may  however  disagree  thereto,  and  devest 
the  whole  estate.  If  he  neither  agree  nor  disagree, 
the  purchase  is  good.  After  the  death  of  the  hus« 
band,  although  he  agreed  thereto,  yet  the  wife  may, 
without  any  cause  alleged,  waive  the  same ;  and  so 
may  her  heirs,  if  after  the  decease  of  her  husband, 
she  herself  agreed  not. 

42.  A  wife  cannot  by  the  common  law  be  the  '^^"'^  **2<r. 
immediate  jgrantee  of  her  husband ;  but  she  may  take 

an  estate  from  him  through  the  medium  of  the  statute 
of  uses.    Thus  a  man  may  covenant  with  others  to  Tit.  ii.  c.S. 
rtand  seised  to  the  use  of  his  wiffe ;  or  make  a  feoflE-  J^^^"  ^  jg 
ment,  or  other  conveyance,  to  the  use  of  his  wife. 

4S.  In  consequence  of  the  several  statutes  against  Conveyances 
mortmain,  all  corporations,  whether  lay  and  civil,  or  uses. 
religious  and  eleemosinary,  have  for  a  long  time  been 
incapable  of  taking  lands  by  deed,  without  licence  7  &  8  Wm.  »• 
from  the  Crown.*    But  as  these  statutes  did  not 
extend  to  charitable  uses,  lands  might  still  be  given 
for  the  maintenance  of  a  school,  hospital,  or  other 
purpose  of  that  nature. 

44.  It  was  therefore  enacted  by  the  statute 
9  Geo.  II.  c«  86.  that  no  lands  or  tenements,  or 
money  to  be  laid  out  thereon,  shall  be  given  for,  or  ^ 


*  Sir  W.  Blackstooe  says,  that  even  a  licence  from  the  Cro>?n 

•  

IS  not  m  all  cases  sufficient.  1  Comm.  479. 
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diai^ged  with,  any  charitable  uae  whatever,  unless  by 

deed  indented,  executed  in  the  presence  of  two 

witnesses,  twelve  months  before  tiie  death  of  the 

donor,  and  enrolled  in  the  Court  c^  GhaHcery  within 

Vide  High-    ^^   m<mths  after  its  execution;    and  unless  such 

more  on        gif^  be  made  to  take  effect  immediately^  and  be 

Grieves  ▼.      without  power  of  revoeatiou.    And  that  all  other 

Caae,  2  Cox  gjfts  shaU  be  void. 

45.  The  two  universities^  their  colleges^  and  the 
colkges  of  Eaton,  Winchester,  and  Westminster,  are 
excepted  out  of  this  act  With  this  pipviso,  that  no 
college  shall  be  at  liberty  to  purchase  more  advow- 
sons  than  are  equal  in  number  to  one  moiety  of  the  feU 
lows  and  students  upon  theur  respective  foundatioas. 
20  Conside-  46.  At  common  law  a  consideration  was  not  essen* 
ra  ion.  ttsUy  iiecessaiy  to  the  validity  of  a  deed.    Thus  in 


308.  Elowden  it  is  wid  arguendo  that,  by  the  law  of  £ng* 
land»  there  were  two  ways  of  makii]^  contracts  fop 
lands  or  chattels ;  the  one  by  words,  the  other  by 
writing.:  and  becaUiBe  woids  were  often  sgokeu  inad* 
visedly^  and  without  ddliberation,  the  law  had  pro- 
vided that  a  contract  by  words  should  not  bmd 
without  consideratiopi  But  whe]:e  the  agreement 
Bac.  Read,  vas  by  deed,  there  was  more  tkne  for  ddiberatian^ 
^^-  for  which  reason  de^s  were  received  as  a  lien  final 

to  the  party,  and  were  a^jidged  to  bind  him,  without 
examining  upon  what'  cause  or  consideration  they 
were  made. 
Y^  Book.        47.  Thus,  in  I7  Edw,  IV.  where  a  person  ^promised 
17  £d.4.4  6.  by  deed  to  give  another  twenty  poimdsi  it  was  held 
tbat  an  action  of  debt  lay  upon  the  deed;  and  diafc 
the  considemtion'  was  not  examinable ;  for  in  the 
SBurr.  1670.  ^^^^  there  was  a  su£Scient  consideration,  namely, 
7  Term  R.     the  wiU  of  the  party  who  made  the  deed.  A  doctrine 

which  has  been  assented  to  in  modern  times. 
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48.  It  adbould  however  be  observed,  that  though  a 
deed  entered  into  without  any  consideration  tA  vdid 
at  law,  between  the  parties ;  yet  in  many  cases  it  is 
^oid  as:  to  strangers.  It  may  therefore  be  laid  down  '^^^  c.  2G« 
g^eraUy  that  a  consideiatimi  is  necessary  to  rendn 
a  deed  valid  agamst  all  persons. 

49*  The  Court  of  Chant-ery  w31  not  lend  its  aid 
to  carry  a  deed  into  execution,  unless  it  is  su;qx>rted 
by  some  consideration.    For  '^equtity  is   remedial  Treat,  of  Eq. 
only  to  those  who  come  m  Upon  an  actual  conside- 
ration. So  that  aldiou^  a  vdxmtazy  ccmveyanoe. 


wikidt is  good  in  law,  is  sufficient  likewise  in  equity ;  9^^^ op 
yet  a  voluntary  defective  conveyance,  which  cannot  Wms.  245. 
openrte  at  law,  is  net  helped  in  equity,  in  favour  of  ^^^^'  ^^^' 
a  bare  volunteer ;  wfawe:  there  ia  no  conaideiiation  Vide  infra, 
expressed  or  impUed.''  ^'    • 

50.  These  m^  be  not  only  a  eonsideratiotf.  in  Treat,  of  £q. 
equity^  aa  a  motive:  fi»r  relid^  but  it^  auist  be  a  *  *^'  *«  • 
stronger  considaation  than,  ^at  is  ott  the  other 

side.    Eor  if  it  is  only  eqna!^  then  tiie  balance  will 
incline  neither  way,  and  the  Court  will  not  kiterfere. 

51.  Thus  whem  there  are  tw<»  conveygncest  wilihout  5^"^"  ^- 

(yOOQWin 

conridisration^  of  the  same  hmda ;  tibe  Goart  of  Chata-  icha.R.' 
eery  iriQ  not;^ idieve  the  latter  i^^ainafc  the^  farmer:  ^^^* 
so  that  in  such  case  he  whc^  haft  the  legal  eMaAd  will 
faddit. 

52«  Thens  axe  toma-  deeds  detividg  their  effect 
fron  the  statute  of  usc^;  nmidy,  a^  bai^gain  and  salt, 
aad  a  covenant  to  stand  seised:  to  usi^s  :r  tothe  fivM  iP^*  ^'  ^' 

&  10. 


of  which  a  pecuniary  consideittt)kmf  ^d  to  the  second 
a  good  oonsideiaticm,  irabtohitcly  ntoessary ;  other- 
wise th^  are  vend. 

59k.  Gonsidemtittni^  am  of  two  kinds^  civil  and  DSftrent 
moral:  The:  first,  whicb  is  usiidUy^ called 4» i^ali^  i^xidsoi. 


.  1 


raidon,  ismon^,  oraiyy  other  thing  that  beacs 
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a  known  value.  Marriage  also  forms  a  valuable  con- 
sideration. 

The  second,  which  is  called  a  good  consideration^ 
arises  from  an  implied  obligation  \  such  as  that  which 
t^ubsists  between  a  parent  and  child,  for  children  are 
considered  in  equity,  as  creditors,  claiming  a  debt, 
founded  on  the  moral  obligation  of  the  parent  to 
provide  for  hi&  child.  . 

The  love  and  affection  which  a  man  is  naturally 
supposed  to  bear  to  his  brothers  and  sisters,  nephews 
and  nieces,  and  hdrs.at  lawj  and  the  desire  of  pre- 
ferring and  preserving  his  name  and  family,  are  also 
held  to  be  good  cdnsiderations. 

54f.  The  payment  of  a  man's  debts  is  deemed  a 
good  consideration ;  as  every  man  is  under  a  moral 
obligation  of  satisfying  his  lawful  creditors. 

55.  It  should  however  be  observed,  that  considera- 
tions against  the  policy  of  the  law,  the  principles  of 
justice,  or  the  rules  of  morality,  are  utterly  void :  it 

infra,  ch.  25.  heing  a  rule  both  of  law  and  equity,  ex  turpi  contractu 

actio  turn  oritur. 

Treat,  of  Eq»      56.  A  consideration  is  either  express  or  implied. 

^.^  .c.  .       ^^  express  consideration   is  where  the  motive  or 

inducement  of  the  parties  to  a  deed,  is  distinctly 
declared.  A  consideration  is  implied,  where  an  act 
is  done  or  forborne  at  the  request  of  another,  without 
any  express  stipulation ;  in  which  case  the  law  pre- 
sumes an  adequate  compensation  for  the  act  of  for- 
bearance, to  have  been  the  inducement  of  the  one 
party,  and  the  undertaking  of  the  other. 

S^  Writing.        57.  The  third  circumstance  necessary  to  a  deed  is» 

that  it  be  written  or  printed ;  although  it  may  be  in 

1  Inst.  229  a.  any  language  or  character  whatever.   It  must  be 

written  on  paper  or  parchment ;  for  if  it  be  written  oa 
stone,  board,  linen,  leather,  or  the  like,  it  is  no  deecL 
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Wood  a^d  stone  may  be,   says  Sir  W.  Blackstonei  2  Comm. 
more  durable,  and  linen  less  liable  to  erasures  j  but  ^^^' 
writing  on  paper  or  parchment  unites  in  itself,  more 
perfectly  than  in  any  other  way,  both  these  desirable 
qualities ;  for  there  is.  nothing  else  so  durable,  and  at 
the  same  time  so  little  liable  to  alterations. 

58*  All  the  matter  and  form  of  a  deed  must  be  Touch.  54. 
written  before  the  sealing  and  delivery  of  it.  For  if 
a  man  seals  and  delivers  an  empty  piece  of  parchment 
or  paper,  though  he  at  the  same  time  give  directions 
that  an  agreement  shall  be  written  above,  which  is 
accordingly  done,  yet  it  is  not  a  good  deed. 

59*  A  deed  of  revocation,  and  a  new  settlement  Paget  v. 
made  by  that  deed;   though  after  the  sealing  and  r"^;^^*' 
execution  thereof,  blanks  were  fiUed  up,  and  not  read 
again  to  the  party,  or  resealed  sind  executed ;  was 
held  good. 

60.  A  deed  must  .also  have  the  regular  stamps  A  proper 
required  by  the  several  statutes  made  for  that  purpose;  ^^•"■P- 
otherwise  it  cannot  be  given  in  evidence.  It  should 
however  be  observed,  that  the  laws  which  require  Feame's 
all  deeds  to  be  stamped,  do  not  prevent  their  legal  J®**.  Works,' 
effect  and  operation,  but  only  suspend  their  being 
pleaded,  or  given  in  evidence,   or  admitted  in  any 
court  to  be  good,  useful,  or  available,  till  the  duty 
and  penalty  be  paid,  and    the    deed    be  properly 
stamped.  The  omission  of  the  stamps  in  the  first 
instance  is  therefore  immaterial,  if  the  deed  be  after- 
wards duly  stamped. 

.6j.  The  fourth  circumstance  necessary  to  a  deed  4'  Sufficient 
is,  that  there   be  words  sufficient  to  specify  the     ^^  "' 
agreement,  and  bind  the  parties,  legally  and  orderly 
set  forth :  that  is,  there  must  be  words  sufficient  to 
signify  the  terms  and  conditions  of  the  agreement. 


IQ 
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and  to  bind  the  parties ;  which  sufficiency  must  fee 
left  to  the  law  to  determine. 

1  iDst.  6  a.        69.  Ancient  deeds  were  extremely  short,  and  suited 

to  the  simplicity  of  the  times ;  but  when  deeds  grew 
more  complicated,  it  be^me  customary  to  divide 
them  into  several  formal  parts :  and  although  it  is  not 
absolutely  necessary  that  a  deed  should  be  divided  in 
this  manner,  provided  there  are  sufficient  words  to 
show  the  meaning  and  intention  of  the  parties ;  yet 
as  these  formul  md  orderly  parts  are  calculated  to 
convey  that  meaning  in  the  clearest,  most  distinct, 
and  efiectual  manner ;  and  have  been  well  considered 
and  settled  by  the  wisdom  of  successive  ages,  it  is 
prndeot  not  to  depart  from  them;  without 'good 
reason,  or  urgent  necessity. 

FormalParts.  63.  These  formal  and  orderly  patts  are,  1.  The  pre- 
mises. 2.  The  habendum.  S.  The  tenendum.  4.  The 
reiidemlum.  ,5.  The  condition.  6.  The  warraii^ty. 
7.  The  covenants :  and  8.  The  condusion^ 

1  Inst.  6  0.         64.  The  preHHses  of  a  ia^  contain  all  that  part 

whidh  precedes  the  habendum^  that  is,  the  date,  the 
paxties  names  and  descriptions,  the  recMal,  the  con- 
sideration, and  iieeeipt  thereof,  the  giant,  the  de- 
scription of  the  things  gnmted^  and  the  exception^ 
if  any. 

66.  The  habendum  declares  what  estate  or  interest 
is  granted  by  the  deed,  though  that  may  be  also 
done  in  the  premises.  The  description  of  the  flui^ 
granted  need  not  be  repeated  m  lihe  habendum  i 
as  it  is  sufficient  that  they  are  described  in  the  pre- 
mises^ 

66.  The  tenendum  was  fbrmetly  used  to  express 
the  tenure  by  which  Ihe  estate  granted  was  to  be 
held ;  but  since  all  frediold  tenures  have  been  con^^ 
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verted  ip(o  9Q$:«gc^,  th^  t^mfubm  n  of  no  fuiither  u^, 
and  1^  th^n^pr^  J9iP&4  to  tb^  habendum. 

67.  The  reddendum  is  thut  whereby  the  gmntor  i  Inst.  47  a. 
reserves  some  new  tiling  to  himself  out  of  whut  he 
hs»  gnnxtecl  before. 

§8.  Th^  fifth  part  pf  a  deed  is  the  condition,  which  Tit.  13. 
has  been  df  aciibed  in  a  fprmer  title. 

69.  The  wftiTanty  is  described  by  Lord  Coke  to  be  i  Inst.  365  a. 
*<  f  eovenant  ;reid  annexied  tp  lands  or  tenements, 
iriliereby  a  man  and  his  heirs  are  bound  to  warrant . 
the  aame :  and  either  upon  voucher,  or  judgemeot  in 
^'oarrmtia  xAarUe,  to  yi^ld  .other  jlands  and  tone- 
meotSt  to  ^  vahie  of  those  that  shall  be  evicted  by 
a  former  title ;  ox  else  may  be  i^sed  by  way  of  re- 
butter/' 

79.  The  covenant  is  an  a^rec^ent  by  which  one  of 
the  parties  obliges  himself  to  do  somethw^  bten^i^l 
to,  or  to  aiMtitin  from  spmethingt  whtph^  if  dcxne,  n^ght 
be  piejudicial  to  anptbfir  of  the  {lartiiefl. 

71.  Thel«9tp&rt«^^d^edis^tJb«cei^lwion»wbi^ 
mentiona  thie  exeoii^oii,  md  itw  dale,  «^er  e3(- 
pressly,  or  by  r^S^om  to  th«  hggjSPmng^ 

7!L  The  fif^li  airciHRistimi^e  Meeaavy  to  a  deed  is^  ^^  Reading  if 
that  it  be  read*  if  iiny  ofljbe.f^itif^ireguw       ibfnpt,  i^^er^s 
the  deed  iwU  be  md,  asttp  ^  pai*y  xfi^mmg  it  tp  ^^  ^ 
be  read.    If  a  person  caji^  Ite  ajbimild  read  it  hmi»^;  Thorow- 
aiid  if  h^  be  Htsd  cr  iHtterate*  aome  otb^  should  f^''^;'  ^^' 
md  a  £»F  IMm.    If  it  i>*  »l«l  fabely^  it  witt  k»  vpidf  shuiter's 
4tieiit  ifer  w  maih  m  wws  jimftA ;  wk^  it  be  i2R^.9o. 
i^0Red*  hy  AoUiiflfont  tbat  the  jle$d  shpuUl  he  i;^  Anop.  sida. 

159 

iNse,  «)||i  fniifweito malttiit  void ;  fi)r  in  mr^  a  CMe  2  Atk.327, 
it  wiU'hifid  the  fiaiidiilent  pao^. 
73.  Ihe  sixth  ciittiMMwtange  i!imiired  is  sc^dmgand  ^  s^^°^ 

««mti«  and  Signing, 


l^gp  Abe  iMtabUdunent  of  the  JHTdnnaas  in  Eng- 
IfB^A^  the  pfacttoe  qI'  authenticating  all  written  in- 
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2  Comm.       dtruments  by  waxen  seals  onh',  was  introduced.  And 

in  the  reign  of  £dw.  I.  eveiy  freeman*  and  even  such 
of  the  most  substantial  villeins  as  were  fit  to  be  put 
upon  juries,  had  their  particular  seals. 

74.  Sealing  alone  was  sufficient  to  authenticate  a 
deed,  till  the  reign  of  Charles  II.,  and  is  still  neces- 
sary ;  for  no  written  agreement  is  considered  as  a 

Perk.  §  130.  deed,  unless  it  be  sealed.  But  if  a  stranger  seal  an 
•instrument  by  the  allowance  or  commandment  pre- 
cedent, or  agreement  subsequent,  of  the  person  that 
is  to  seal  it,  it  is  sufficient :  therefore,  if  another  man 
seal  a  deed  of  mine*  and  I  take  it  up  after  it  is  sealed, 
and  deliver  it  as  my  deed,  this  is  said  to  be  a  good 
agreement  to,  and  allowance  of  the  sealing,  and  so  a 
good  deed.  If  the  party  seal  the  deed  with  any  seal 
beside  his  own,  or  with  a  stick,  or  any  thing  else,  it 
is  equally  good. 

i  134.  jQ^  Perkins  says,  it  is  not  requisite  that  there  be 

for  every  grantor,  &c.  who  is  named  in  the  deed,  a 
several  piece  of  wax ;  for  one  piece  of  wax  may  serve 
for  all  the  grantors,  &c.  which  are  named  in  the  deed^ 
if  every  one  of  th^m  put  his  seal  upon  the  same  piece 
of  wa^,  or  if.  another  do  so  for  them,  if  the  words 
of  the  deed  imply  so  much ;  that  is,  if  it  be  said  in  the 
deed,  m  cujus  rei  testinumium  sigUla  nostra  apposui* 
muSj  or  words  to  that  effect. 

76.  One  of  the  incidents  to  a  corporation,  is  to  have  ^ 
a  common  seal,  to  authenticate  their  proceedings, 
and  to  prove  that  what  is  done  is  the  act  of  the  cor- 

AQon.  12.      porate  society.    But  Lord  C.  J.  Holt  has  said,  that 

if  a  person  pretending  to  be  mayor  of  a  coiporation, 
put  the  corporation  seal  to  a  deed,  yet  it  is  not,  by 
that,  the  deed  of  the  corporation.  * 

77*  By  ibfi  statute  29  Cha.  II.  c.  S.  usually  called 
the  statute  of  frauds,  it  is  enacted,  that  all  convey- 
ances of  lands  shall  be  in  writing,  and  signed  by  the 


\k 
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parties.    This  statute,  with  the  cases-  that  have  arisei) 
on  it,  will  be  stated  in  the  next  chapter. 

78.  A  person  may  appoint  another  to  be  his  attor-  Frontin  ?«, 
Dey,  to  execute  a  deed  for  him  ;  but  in  such  case  it  stra  705. 
must  be  executed  in  the  name  of  the  principal ;  and 

the  power  of  attorney  is  now  frequently  annexed  to 
the  deed. 

79.  One  who  executes  a  deed  for  another,  under  a  Wlkes  ?, 
power  of  attorney,  must  execute  in  the  nan^e  of  his  2  East,  148. 
principal.     But  if  that  be  done^  it  matters  not  ip 

what  form  of  words  such  execution  is  denoted,  by 
the  signature  of  the  names. 

80.  The  seventh  circumst&nce  necessary  to  a  deed  I""  Delivery.  ' 
is,  that  it  be  delivered  by  the  party  himself^  or  by  his 

certaiQ  attorney.    For  a  deed  only  takes  effect  from  Goddard'js 
its  delivery  j  and  if  the  date  be  a  false  or  impossible  ^®'  ^  ^P** 
one,  the  delivery  a9certaiu3  the  time  fron)  lyhiph  the  1  Salk,  463. 
deed  takes  efiect. 

81.  If  another  person  seals  the  deed,  yet  if  the  Perk*  %  130. 
party  delivers  it,  be  thereby  adopts  the  sealing,  and 

(says  Sir  W.  Blackstone),  by  a  parity  of  reason,  the  2  Comm» 
»gning  also,  and  makes  them  both  his  own.  This  ^^7- 
doctrine  does  not  appear  recpncileabl^  lyith  the  statute 
of  fifBudsy  which  indirectly  recjuires  tb^t  all  4eeds 
should  be  signed  by  ^h^  party  himself,  or  his  ^ent 
lawfiiUy  authorized.  And  the  universal  practice  jis, 
for  the  party  to  sign  the  deed^  and  to  ackOQwledge 
the  seal  as  his.  , 

8Sr  The  deed  of  a  corporation  does  not  need  any  WiUis  v, 
delivery;  for  the  apposition  of  their  common  seal  ctoTeUz. 
gives  perfection  to  it,  without  further  ceremony.         1^7. 

8S.  The  usual  mode  of  delivering  a  deed  is  to  take 
it  up  and  say—"  I  deliver  this  as  ray  act  and  deed/*— 

i>/^     ,     J  1,1.  1       .t  J  llnst. 36<i. 

jBut  a  deed  may  be  delivered  without  -words ;  so  a  Thorough- 
i)eed.n)ay  b^  delivered  by  woyds,  without  any  act  of  f^Rep  136*^ 
Vol,  IV,  P 
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delivery ;  as  if  the  writiDg  lies  upon  the  table,  and 
the  feoffor  says  to  the  -feofiee,  go  and  take  up  the 
said  writing,  it  is  sufficient  for  you ;  or,  it  will  serve 
your  turn  ;  or,  take  it  as  my  deed,  or  the  like  words, 
it  is  a  sufficient  delivery. 
Sbelton's  84.  A  lessee  for  years  granted  his  term  by  deed^ 

Cro^Eliz.  7.  *^^  sealed  it  in  the  presence  of  the  grantee  and  several 

other  persons.  The  deed  at  the  same  time  was  read, 
but  not  delivered  ;  nor  did  the  grantee  take  it,  but  it 
was  left  behind  in  the  same  place.  The  opinion  of 
all  the  Judges  was,  that  it  was  a  good  grant ;  for  the 
parties  came  for  that  purpose,  and  petformed  Itll 
that  was  requisite  for  the  perfecting  it'  except  an 
actual  delivery ;  and  it  being  left  behind  them,  not 
countermanded,  it  should  be  said  a  deliveiy  in  law. 
Touch.  57.         85.  A  de^d  may  be  ddivered  to  the  party  himself^ 

or  to  any  other  person,  by  sufficient  authority  from 

him,  or  it  may  be  delivered  to  any  stranger,  for  and 

on  behalf  and  to  the  use  of  him  to  whom  it  is  made, 

without  authority.  But  if  it  be  delivered  to  a  stranger, 

without  any  such  declaration,  it  seems  tiiat  will  not 

be  a  sufficient  delivery* 

Perk.  §  154.       86.  A  deed  cannot  be  delivered  twice,  for  if  the 

1  inst.  48  h.  ^^  deliVery  has  any  effect,  the  second  will  be  void. 

Stej>heu3  v.    Thus  if  an  infant,  or  a  person  under  duress  of  inl- 

Cro.  E\it.      prisonment,  delivers  a  deed ;  in  which  case  the  deed 

^^'  is  not  void^  but  only  voidable  ;  and  afl;er  the  infant 

being  of  full  age,  or  the  person  wiio  was  under 
duress  being  at  large,  do  delivet  the  deed  again, 
such  second  delivery  is  void.  But  where  a  married 
woman  delivers  a  deed,  and  after  her  hiisband^s  death, 
ante,  (  27.     delivers  it  again,  the  second  delivery  is  good ;  because 

the  first  was  void. 
Delivery  atf        87*  The  delivery  of  a  deed  may  be  either  absolute, 
au   scrow.    ^^^  -^  to  t!he  grantee,  or  to  some  person  fbr  him  5 
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-OF  conditionali  that  i^  to  a  third  persojn,  to  keep  it 
till  som^  thing  is  done  by  the  grantee :  in  which  last 
cas^  it  ia  not  delivered  aa  a  de^d,  but  as  an  escrow, 
that  is,  a  scrowi  ox  writing,  vhich  is  not  to  take 
efifect,  till  the  condition  is  performed ;  when  it  be- 
x:omes  a  good  deed,    ' 

88.  Where  a  deed  is  delivered  as  an  escrow,  it  is  Touch.  59^ 
•of  no  force  till  the  condition  is  performed;  and 
although  the  party  to  whom  it  is  made,  should  get  it 
Into  his  possession,  before  the  condition  is  performed, 
yet  he  can  derive  no  benefit  from  it.  But  if  either  of 
the  parties  die  before  the  condition  is  performed,  and 
.^fterwazdat  the  condition  is  performed,  the  deed  be- 
comes good,  and  will  take  efiect  firom  its  first  delivery.  3  Rep.  as  &• 
JPor  there  was  traditio  inchoata  in  the  lifetime  of  Uie 
parties ;  et  posUia  cohsurnmotio  eaistenSj  by  the  per- 
formance* of  the  condition. 

A9.  Where  a  person  who  delivers  a  deed  as  an  Menu  j 
escrow,  has  not  power  or  ability,  in  law  at  that  time 
to  make  the  deed,  and  before  the  {second  delivery  he 
Attains  Back  pdwex;  there  the  deed  is  void.  But 
where  the  person  at  the  first  delivery  has  power  and 
ability  in  law  to  contract,  but  cannot  perfect  it  till 
an  inipedfment  be  removed ;  there,  if  the  impedi- 
xnent  be  removed,  before  the  ^cond  delivery,  the 
deed  is  good. 

90.  If  an  unmarried  woman  delivers  a  deed  as  an  idem, 
escrow,  and  before  the  second  delivery,  she  marries 

or  dies  ;  in  such  a  case,  for  necessity,  ut  res  magis 
tfokat  quam  pereatf  by  fiction  of  law,  this  shall  be  a 
good  deed,  ab  initio. 

91.  In  the  delivery  of  a  deed  as  an  escrow,  two  Touch.  58. 
things  must  be  attended  to.    First,  that  the  form  of 

the  words  used  in  the  delivery  be  apt  and  proper ; 
The  proper  words  are  these— «•  I  deliver  this  to  you 

D2 


S6  THleXKXlI.   Deed.   O-ii.  $91^95. 

"as  4Ui  escrow,  to  deliver  to  the  party  as  my  deed* 

'upcm  condition  that  he  deliver  to  you  SOL  for  me  ;** 

or  upon  any  other  condition  then  mentioned.     Tlus 

mode  of  delivery  ought  to  be  taken  notice  of  in  the 

attestation. 

Idem.  9S.  Secondly,  that  the  delivery  of  the  deed  as  an 

9Rco  fs^ra    ®*^^^^»  ^^  *^  ^  stranger ;  for  if  a  person  delivers  a 

deed  to  the  party  himself,  to  whom  it  is  made,  as  an 
escrow,    upon  certain  conditions,   the  delivery   is 
absolute^  and  the  deed  will  take  efiect  immediately. : 
nor  will  the  party  to  whom  it  is  delivered,  be  bound 
to  perform  the  conditions. 
8*  Attesta-         93.  The  eighth  and  last  circumstance  necessary  to 
n^^^      "  *  deed,  is  the  attestation  of  it  by  witnesses  ;  which  is 
2  Rep.  5  a.     not  a  thing  essential  to  the  deed  itself ;  but  only  con- 
stitutes the  evidence  of  its  authenticity. 
Garret  ▼.  9*'  ^^  *^®  reign  of  Queen  Elizabeth,  deeds  were 

X^^ter,  olten  without  witnesses.  In  13  Cha.  II.  a  counterpart 

1  Lev  25 

of  an  old  lease  without  witnesses,  was  allpw^ed  as 
good  evidence ;  and  Mr.  Justice  Windham  said,  he 
had  seen  several  deeds  made  in  Queen  Elizabeth's 
time  without  witnesses. 

*  * 

Park  y.  d^*  '^  ^^  ^^^  necessary  that  the  witness  should 

Mears,2Bos.  actuaUy^see  the  party  execute  the  deed;  for  if  he  be 

in  aQ  adjoining  room,  and  •  the  p^rty  afler  executing 
the  deed  brings  it  to  him,  tells  him  he  has  done  so, 
and  desires  him  to  subscribe  hi&  name  as  a  witness^ 
that  is  sufficient 
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Section  1. 

T^HE  first  section  pf  the  statute,  29  Cha,  II.  c.5.  SutcmentoL 
^  commonly  called  the  statute  of  frauds  and  per-  *  ^'"^«* 
juries,  enacts,  '*  That  all  leases,  estates,  interests  of 
freehold,  or  terms  for  years,  or  any  uncertain  interest, 
of,  in,  or.  out  o£  any  messuages,-  manors,  lands, 
tenements,  or  hereditaments,  made  or  created  by 
livery  and  seisin  only,  or  b}^  parol,  and  not  put  in 
writing,  and  signed  by  the  parties  so  making  or 
creating  the  same»  or  their  agents  thereunto  lawfully 
aothorized  by  writing,  shall  have  the  force  and  efl^t 
of  leases  and  estates  at  will  only }  and  shall  not  either 
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in  law  or  equity  be  deemed  or  taken  to  have  any 
other  or  greater  force  or  effect.'* 

By  the  Sd  section,  leases  for  three  years,  where- 
upon the  rent  reserved  amounts  to  two  thirds  of  the 
full  improved  value,  are  excepted. 

2.  By  the  3d  section  it  is  enacted,  "  That  no^ 
leases,  estates^  or  interests,  either  of  freehold,,  or 
terms  for  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  of,,  in,  to,  or  out  of 
any  messuages,  &c.,  shall  be  'assigned,  granted,  or' 
surrendered,  unless  it  be  by  deed  or  note  in  writing, 
signed  by  the  party  so  assigning,  granting,  or  sur- 
rendering the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing,  or  by  act  and  operation  of  law."' 

3.  By  the  4th  section  it  is  enacted,  **  That  no 
action  shall  be  brought  whereby  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of - 
marriage,  or  upon  any  contract  or  sale  of  lands^ 
tenements,  or  herectitamentSj  or  any  interest  in  or 
eoticeming  them,  unless  the  agreement  upon  which, 
such  action  shaU  be  brought,  or  some  memorandum, 
or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized." 

Ckmstruction      4,  A  great  number  of  cases  have  arisen  upon  the 
Section.        construction  of  that  part  of  the  fourth  section  of  this 

statute  which  relates  to  marriage  agreements,  and 
contracts  for  the  sale  of  lands  ;  which  I  shall  endea- 
vour to  class  under  the  following  heads :  1.  What 
amounts  to  an  agreement  or  contract :  2.  What  is 
a  sufficient  signing  of  an  agreement  or  contract: 
3.  In  what  cases  a  written  note  or  letter  will  be  con-- 
sidered  as  a  sufficient  agreement :  and  4.  In  what 
cases  a  parol  agreement  is  out  of  this  act,  and 
supported  in  equity, 
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5.  With  respect  to  the  agreement  in  writing  re-  What 
quired  by  the  statute,  no  precise  form  is  necessary  ;  an  >L^ee-^ 
it  must  however  contain  all  the  teirms  of  the  contract),  ment. 
distinctly  set  forth ;  and  be  made  with  the  privity 

and  consent  of  all  the  contracting  parties. 

6.  Any  written  evidence   of.  an  agreement  will  ^^f  ^' 
operate  as  a  contract  within  the  statute.     Thus  an  2  p.  Wms. 
instrument  originally  intended  as  a  deed,  but  which 
became  void  by  subsequent    events,  was  held   to 
amount  to  an  agreement,  upon  which  a  specific  per- 
foraiance  was  decreed. 

7.  A  mer6  entry  by  a  steward  in  his  contract  bodk  Charlewood 

•  ,     ,  .1  .1  11  v.D.  of  Bed*. 

With  the  tenants,  is  however  not  evidence  that  there  ford, 

is  an  agreement  for  a  lease,  between  the  l(ord  and  ^  ^^^'  ^^^* 

one  of  ins  tenants ;  unless  supported  by  proof. 

8.  A  particular  in. writing  for  the  sale  of  an  estate  Cass  v.  Wa- 
wiUnot  amount  to  an  agreement,  thqugh  it  be  proved  ^iT Cha. 
to  have  been,  shown  to  the  purchaser ;  unless  it  be  ^^* 

also  proved  that  it  was  showa  to  him  on  his  purchase,, 
and  that  be  purchased  by  it. . 

9.  Where  an  estate  is  sold  by  public  auction,  and 
the  auctioneer  puts  down  the  name  of  the  piuchaser  ^ 
in  writing,  this  does  not  amount  to  an  agreement 
within  the  statute,  as  to  real  property }  though  suf- 
ficient for  chattels.     In  a  late  case  Sir  W..  Grant 

said  — "  The  proposition  that  the  auctioneer's  receipt  J^agden  v. 

-  1  /»  Bradbear, 

may  be  a  note  or  memorandum  ot  an  agreement  ]2Ves.466. 
within  the  statute,  is  not  denied  :  but  for  that  purpose 
the  receipt  must  contain  in  itself,,  or  by  reference  to 
something  el^e  must  diow,  what  the  agreement  is.  In 
this  instance  one  very  material  particular,  the  price 
to  be  paid  for  this  estate,  does  not  appear  upon  the 
f^pt :  for  the  amount  of  the  deposit,  unless  we 
blow  the  proportion  it  bears  to  the  price,  does  not 
^how  what  the  price  is ;  and  the  receipt  contains  iu> 
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iefei'ence  to  the  conditions  of  sale,  ijo  eiititlc  utf  to 
look  at  them  for  the  terms." 
Ait.  Oed.  V.         20.  A  bidding  for  an  estate  before  a  Mastef  in 
iVe9.2i8.      Chancery,  amounts    to    an  agreement  within   the 

statute.    U{)on  the  same  printiple  it  is  held,  that  the 

Court  of  Chancery  will  carry  into  execution,  against 

the  representatives,  a  purchase  by  a  Inddef  before 

the  Master^  without  the  bidder's  subscribing^  after 

confirmation  of  the  Master's  report  that  he  wsis  the 

best  bidder ;  the  judgement  of  the  Court  taking  it  out 

of  the  Statute.    So  if  the  authority  of  an  agent,  who 

subscribed  for  a  bidder  before  the  Master,  cannot  be 

proved,  yet  if  the  Master's  report  can  be  confirmed, 

the  Court  will  carty  it  into  execution ;  unless  theie 

be  soiiie  fhiud.  ' 

What  18  a  11.  It  was  formerly  held,  that  an  agiieement  must 

Signing.         1>^V6 1^^^^  Sealed  as  well  as  signed  ;  otherwise  it  couki 

Wiecier  v.     Qj^\y  \yQ  considered  as  a  parol  agreement,  and  ttett 

Prec.  inClia. ' the  Writing  Was  only  evidence  of  it.     But  this  was 

^^'  altered  ;  and  signing  being  the  only  thing  required  by 

the  words  of  the  statute,  was  deemed  suflicient.  • 
1  Cha.  Ca.  1 2.  In  the  case  of  Horton  v.  Gray,  36  Cha.  IL ;  and 

tl.^664.  ^     ^^^^  *^  *^^  ^**^  of  Coleman  v.  Upcot,  which  will  be 

stated  hereafler ;  it  was  held  that  an  2^eement» 
signed  by  the  party  to  be  charged  with  the  same.  Was 
sufficient;    and  that  it  was  not  necessary  for  an 
9  Ves.  275.     agreement  to  be  signed  by  both  parties.  This  doctrine 
^"***^^**     has  been  assented  to  in  modeili  cases< 
Bawdes  v.  IS,  Jt  is  said  by  Lord  Cdwper,  that  he  knew  of  no 

Prec  in  Cha.  casc  where  an  agreement,  though  all  written  with  the 
^^^*  party's  own  hand,  had  been  held  sufficient,  unless  it 

had  been  likewise  signed  by  him ;  that  the  party's 
not  signing  it  was  evidence  that  he  did  not  tiiink  it 
complete ;  that  he  had  left  it  to  an  after  consideration, 
and  might  make  alterations  or  additions  in -it:  there« 
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fore,  unless  it  was  signed  by  him,  or  something  equi- 
valent done,  to  show  that  he  looked  upon  it  as  ^om-  • 
pleted,  he  thought  such  writing  by  the  party  himself 
was  not  sufficient  to  bind  him'  within  the  statute. 

14.  Although  a  purchaser  makes  alterations  in  the  Hawkins  r. 
draft  of  an  intended  conveyance,  and  returns  it  to  ]  p/\v^^ 
the- attorney  of  the  vendor ;  yet  this  is  not  a  sufficient  770. 
s^ning  within  the  statute. 

15.  It  was  resolved  by  Lord  Hardwicke,  that  where  Welford  v. 
a  person  subscribed  a  deed,  as  a  witness,  to  which  ? ^^^o 
she  was  not  a  party,  but  knew  the  contents  of  it,  iWil8.ll8. 
which  constituted  a  complete  agreement,  such  sign- 
ing was  sufficient.    For  the  meaning  of  the  statute 

Was  to  reduce* contracts  to.  a  certainty,'  in  order  to 
avoid  perjury  on  the  one  hand,  and  fraud  on  the 
other.  Therefore,  both  in  the  Court  of  Chancery,  and 
in  the  Courts  of  Common  Law,  where  an  agreement 
has  been  reduced  to  sudi  a  certainty,  and  the  sub- 
stance of  the  statute  has  been  complied  with  in  the 
material  part,  the  terms  havei  never  been  insisted  on. 

164  In  a  modem  case  it  was  held  by  Lord  Eldod,  that  <^o]es  r.^ 
i  vendor  of  an  estate  was  bound  by  the  ssignature  of  9  ^^  2d4L 
the  agent's  clerk,  thus,  '*  Witness  £•  S.  for  Mr.  Smith, 
agent  for  the  seller,"  upon  evidence  of  assetit.  He  ex- 
pressed his  approbation  of  the  doctrine  laid  down  by 
Lord  Hardwicke  in  Welford  v.  Beazeley,  that  where  ante,  1 15. 
either  the  party  himself  or  a  person  duly  authorized  by 
him,  ascertains  the  agreement,  by  a  signature  in  the 
form  of  addition,  that  signature  of  that  instrument 
ascertains  the  agreemeiM;  sufficiently  within  the  sta- 
tute ;  though  not  a  signing  as  an  agreement,  yet 
sufficient  to  identify  the  agreement :  the  instrument 
Itidf  containing  the  terms;  and  therefore  sufficient 
within  the  atttute.    But  he  expressed  a  doubt  whe-  stokes  v. 
therthe  insertion  of  thfe  name  in  the  body  of  the  ^c^2i'' 
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afi;reeinent»  was  a.. sufficient   signature  within  the 
statute. 
An  Agent  17.  It  jg  observable,  that  in  the  4th  section  of  the 

may  De  au-  .    . 

thorized  to     Statute,  it  18  not  required;,  as  in  the  first  section,  that 

sign  by  Parol.  t|j^  ^gent  should  be  authorized  by  writing.    In  the 

^  Vin.  Ab.      case  of  Waller  v.  Hendon,  before  Lord  Macclesfield^ 

•  P '     •    it  wais  held,  that  an  aujthority .  to  treat  cfr  buy,  may 

be  good  without  writing,  though  by  the  statute  the 

contract  itself  must  be  in  writing*. .  And  in  a  modem 

9  Ves.  250.    case  Ix)rd  Eldon  said-?-"  It  is  clearly  settled  now,. 

10—311 

that  an  agent  need  not  be  authorized  in  writing." 
A  Letter  18  an      18..  It  has  been  held^  that  a  letter  will  amount  to 
^[^^^^     a  sufficient  agreement  within  the  statute;,  where  it  is 
5?^\h       s^®d  ^y  the  party  ta  be  charged .  with  the  same* 
527.  *    *      But  the  letter  must  sufficiently  specify  all  the  terma 

upoQ.  which  the  agreement  is  made  \  or  i:efer  to  some 
written  jigreement^  in.vhidi:  all  the  circumstances 
are  ^ecified ;  and  not  require  any  external  evidence 
to  explain  it:  for  otherwise  that  which  the  statute 
was  made  to  prevent,  namely,  fraud  and '  perjury;, 
would  be  let  in.  It  must  likewise,  appear,  that  the 
other  party  accepted  the  terms,,  and  acted  in  con- 
templation of  them. 
Seagood  v.  I'Q.  A  bill  was  brought  for  a  specific  execution  pr 
in  Cha.  560.*  ^^  agreement,  for  the  purchase  of  nine  houses.   The 

owner  had  agreed  to  sell. them  to  the  plaintiff  for  a 
certain  sum :  the  plaintiff  paid  a  guinea  in  part ;  and 
sent  a  note  to  his  solicitor  to  this  e£^  :-^^<  Mr*  J^ 
pray  deliver  my  writings  to  the  bearer ;  I  having 
agreed  to  dispose  of  them.''^  The  defioiidant  insisted 
on  the  istatute  of  fmuds ;;  and  the  question  was,  whether 
this  note  would  take  it  out  of  the  statute.  It  was 
decreed  tiiat  it  would  not ;  for  it  ought  to  be  such 
an  agreement  as  specified  the  terms  thereof,  which 
this  did  not,  though  signed  by  the  party )  for  it  did 
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not  mention  the  sum  that  was  paid,  nor  the  numbei« 
of  houses  to  be  disposed  of,  whether  all  or  some,  ot 
how  many,  nor  to  whom  they  were  to  be  sold :  nei- 
ther did  the  letter  mention  whether  they  were  to  be 
disposed  of  by  way  of  sale  or  by  assignment  of  lease« 
So  all  the  danger  of  perjury^  which  the  statute  was 
to  provide  against,  would  be  list  in  to  ascertain  the 
agreement.  : 

20.  The  plaintiff  had  agreed  for  the  purchase  of  an  Clerk  v. 
estate  f>om  the  defendant,  l)ut  the  agreement  was  ia^.  i2« 
not  reduced  into  writing.     However,,  in  confidence, 
pldntiffhad  given  orders  for  conveyances  to  be  drawn 

and  engrossed,  and  went  several  time?  to.  view  the 
estate.  Sometime  after,  the  defendant  sent  a  letter  ito 
the  plaintifl;  to  infprqi  him,  that  at  the  time  he.  con-^ 
traiited  for  the  sale  of  the  estate,  the  value  of  the 
timber  was  not  known  to  him ;  and. that  the  plaintiff 
should  not  have  the  estate,  unless  he  would  give  him 
a  laiger  price*  A  bill  was  brought  to  carry  this 
agreement  into  execution ;  to  which  the  statute  of 
fnuids  was  pleaded. 

Lord  Hardwicke  allowed  the  plea,  and  said,  that 
ithe  letter  could  not  be  sufficient  evidence  of  the     ' 
agreement^  the  tenns  of  it  not  >being  therein  men- 
tioned. 

21.  In  a  modem  case,  where  the  defendant .  ac-  Tawnejv. 
knowlcdged  by  letter  an  agreement  for  the  sale  of  g^J^^^^* 
an  estate,  which  had   been  reduced  into  writing,  161.318. 
but  not  signed ;   it  was  held   to    be  .  a  sufficient 
agreement  within  the  statute  of  frauds.    And  Lord 
Thuriow  said— *<  If  the  letter  contains  the  tenns 

of  the  agreement,  or  if  it  refers  to  another  letter, 
which  contains  the  terms,  that  is  sufficients  For 
I  am  of  opinion,  that  if  a  letter  refers  so  clearly 
to  an  agreement,  as  to  show  what  was  meant  by 
the  parties,  where  the  existence  of  the  paper  is 
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proved  by  parol,  that  will  take  the  case  out  of  the 
statute/* 
Ford? ComjH     2«.  A  letter  of  this  kind  must  have  the  proper 

tOD,2Bro.  ,  ,      .         .,         r     r- 

R.  32. 309.    stamps  put  on  it,  m  order  to  make  it  evidence. 
Letters  pre-        Sd»  There  have  been  several  cases  in  which  a 
Marriaee.      father  or  near  relation  promises  by  letter  to  give  a 

portion  to  his  daughter  or  cousin  in  marriage ;  which 

has  been  held  to  amount  to  a  contract  within  the 

statute.. 

Bird  V.  24.  A.  wrote  a  letter,  signifying  his  assent  to  the  mar- 

2  Vent.  361.  n^ge  of  his  daughter  with  J.  S.,  and  that  he  would 

Skm.  142.      gj^g  jjgj.  £  1^500.  Afterwards,  by  another  letter,  upon 

a  farther  treaty,  he  went  back  from  the  proposals  in 
his  former  letter ;  but  some  time  after,  he  declared 
he  would  agree  to  what  was  proposed  in  his  first, 
letter.  This  was  held  a  sufficient  promise  in  writing 
within  the  statute ;  the  last  declaration  having  set 
the  terms  iii  the  first  letter  up  again.  , 

Moonr.Hart,      g5.  On  a  treaty  of  marriage,  the  father  of  the  lady 

agreed,  by  letter  to  a  third  person,  to  give  a  certain 
portion  to  his  daughter ;  this  was  held  to  be  bindings 
and '  out'  of  the  statute. 

Wankford  v.       og.  A.,  in  a  letter  written  by  his  direction,promised 

Fotherly,  •/»  .it.ii  a 

2  Vera,  322.  to  give  ^1,500  portion  With  his  daughter.  A.  was 
2Freem.20i.  aifterwards  privy  to  the  marriage j  and  seemed  to  ap- 
Cookes  V.  prove  of  it.  Decreed,  that  A.  should  pay  j^  1,500  as 
Ma«calU        his  daughter's  portion.    The  decree  was  affirmed  in 

2  Vern.  200.   .  i.     tt  ^  t      j 

the  House  of  Lords. 
FrecinCha;      ^*  ^^^  jfTiiicipie  of  tiiese  cases  is,  that  a  man 
561.  tirho  lAarries  a  lady  upon  the  encouragement  of  a 

letter,  shall  recover  what  is  promised  in  such  letter ; 
because  the  agreement  is  executed  on  his  part,  as  far 
as  it  can  be,  and  can  never  be  undone  after.  Bat 
where  a  man  marries  without  any  knowledge  of  such 
a  letter,  a  court  of  equity  will  not  decree  the 
formance  of  any  promise  contained  in  iL 
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«8.  The  plaintiff  courted  one  of  the  daughters  of  Ayliflb  v. 
Sir  T.  Haslewood,  and  treated  with  the  father  about  -^^^es. 
Ae  marriage^  who  consented,  and  wrote  a  letter  signed 
with  his  name  to  his  daughter,,  intimating  that  he 
had  met  the  plaintiff,  had  agreed  to  give  him  3,000^. 
as  a  portion  ;  to  which  the  plaintiff,  he  said,  seemed 
to  assent ;  and  that  they  were  to  meet  the  next  dayv 
when  the  afiair  was  to  be  fully  concluded.  They 
met  accordingly,  and  agreed  to  the  marriage.  The- 
father  gave  money  to  the  daughter  to  buy  wedding 
clothes.  The  wedding-day  was  appointed,  but  th^ 
father  died  prior  to  it,  having  made  his  will  long 
before,  and  given  his  daughter  2,000  /.  The  daughter 
did  not  show  this  letter  to  her  intended  husband 
whom  she  afterwards  married.  The  2,000/.  was  paid 
to  the  husband ;  who  did  not  make  any  settlement  oq 
his  wife. 

Lord  Macclesfield  said, — ^This  being  no  more  than 
a  communication,  had  no  ingredient  of  equity.  The 
husband  made  no  settlement :  he  did  not  know  of  the 
letter,  it  being  written  to  the  daughter ;  he  therefore 
could  not  be  supposed  to  have  married  in  consequence 
of  it ;  and  dismissed  the  bill. 

29.  Notwithstanding  the  statute  of  frauds,  parol  Parol  Agrec- 
agreements  have  been  frequently  enforced  in  equity  jlJ^EquS^ 
in  the  following  cases.     1.  Where  the  reducing  them 

into  writing  has  been  prevented  by  fraud.    2.  Where 
there  has  been  a  part  performance  of  them. 

30.  Where  the  reducing  an  agreement  into  writ-  Where  there 
ingy  or  the  signing  of  it,  is  prevented  by  fraud,  th^ 

Court  of  Chancery  will  support  it ;  because  it  is  one  i  Ab.  Bq.  1 9. 
of  the  principal  objects  of  a  court  pf  equity  to  relieve 
sgainst  fraud* 

91.  A  father,  on  a  treaty  for  the  marriage  of  his  Mallettr. 
daughter  with  the  plaintiff,  signed  a  writing  com-  precHn '(Jha. 
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prising  the  terms  of  the  agreement,  and  afterwards 

designing  to  elude  it,  directed  his  daughter  to  get 

the  plaihti£^to  deliver  it  up,  and  then  to  many  him, 

whidh  she  did.    The  plaint^  was  relieved. 

Maxwell  V.        sg,  ft  ig  laid  down  by  Lord  Macclesfield,   that 

Prec.inCha.  Where  Oil  a  treaty  for  la  mamage,  or  xmstny  other 

^^^'  treaty,  the  parties  c6me  to  aft  agreement,  but  the 

same  is  never  reduced  into  writing,  nor  any  proposal 
made  for  that  purpose,  so  tliat  they  rely  wholly  on 
their  parol'  agreement }  imless  this  be  executed  xh 
part,  neither  party  can  compel  the  other  to  a  specific 
performance  ;  for  that  the  statute  of  frauds  is  directly 
in  their  way.  But  if  there  be  any  agreement  fbr 
reduciiig  the  same  into  writing,  and  if  is  prevented 
by  the  fraud  and  practice  of  the  other  party,  the 
Court  of  Chancery  will  m'siich  a  case  giv^  relief:  as 
where  instructions  were  given,  and  preparatiotis  made 
for  the  draSinng  of  a  marriage  settlement;  but  before 
the  completing  of  it,  the  woman  was  induced,  by  th^ 
assurance  and  promises  of  the  man  to  perfohn  it,  to 
marry  him. 
1  P.  Wm«.         S3.  It  was  also  said  by  the  Court,  in  the  ■  same 

case,  that  where  there  was  fraud,  equity  would  re- 
lieve, even  against  the  words  of  the  statute  j  as  if 
one  agreement  in  writing  sl^ould  be  proposed  and 
drawn,  and  another  fraudulently  and  secretly  brought 
in  and  executed,  in  lieu  of  the  former. 
Where  tkere  34.  It  is  said  in  the  Treatise  of  Equity,  b.  i.  c.  3.  §  8. 
famMcef^  that  if  a  parol  agreement  be  carried  into  execution 

by  one  of  the  parties,  as  by  delivering  possession, 
and  such  execution  be  accepted  by  tJie  other,  he 
that  accepts  it  must  perform  his  part;  for  where 
there  is  a  performance,  the  evidence  of  the  hpi^gain 
does  not  lie  merely  upon  the  words,  but  upon  the 
fact  pe^ormed  j  and  it  is  unconscionable  that  the 
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party  who  has  received  the  advantage,  should  be 
admitted  to  say  that  such  a  contract  was  never 
made* 

95.  Lord  Cowper,  in  confirmation  of  this  doctrine  Gilb.  R.  2. 
has  said,  that  wherever  a  parol  agreement  is  begun 
to  be  put  in  execution,  and  intended  to  be  continued, 
there,  though  there  be  no  writing,  yet  the  Court  of 
Chanceiy  will  enforce  its  execution,  notwithstanding 
the  statute  of  frauds. 

36.  With  respect  to  the  acts  which  have  been  held  What  Acts 
to  be  a  part  performance  erf  an  agreement,  the  general  perfor^? 
rule  is,  that  they  must  be  such  as  could  be  done  with  ance. 
no  other  view  or  design  than  to  perform  the  agree- 
ment ;  such  as  delivery  of  possession ;  and  payment 
of  the  whole,  or  a  considerable  part  of  th^  consridera- 
tion. 

97.  The  delivery  of  possession  and  laying  out  Delireiy  of 
money  has  always  been  held  to  be  a  part  pedTorniahce  ^®"^s»^°* 
of  a  parol  agreement ;  so  as  to  take  it  out  of  the  ^  ^*-  ^• 
statute  of  frauds.  ^ 

38.  The  plaintiff  having  a  house  in  London,  agreed  S^^^y  ^'^ 
with  the  defendant  for  a  lease  of  apiece  of  gfoumd  2lVeem.269. 
adjoining,  for  as  long  time  as  he  had  in  the  house : 
thereupon  the  plaintiff  entered  upon  the  ground, 
built  a  wall,  and  made  a  vault,  for  the  convenience 
of  his  house:  when  he  had  so  done,  the  defendant 
refiised  to  make,  him  a  lease ;  whereupon  the  plaintiff 
preferred  his  bill  to  have  an  execution  of  the  agree^ 
ment  The  defendant  pleaded  the  statute  of  frauds ; 
the  agreement  not  being  in  writing.    The  plea  was 
over-nJed  by  the  Lord  Keeper  j  and  the  Master  of 
the  Rolls  decreed  the  defendant  to  perform  the 
agreement,  sa}dng,  that  the  statute  was  not  mMe  to 
encourage  frauds  and  cheats ;  for  the  plaintiff  having  i  Vera.  363. 
laid  out  his  money  in  pursuance  of  Uie  agreement,  ^"*"^^^- 
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and  taken  possession  of,  the  land,  the  defendant 
ought  to  execute  a  lease. 

39*  There  was  a  parol  agreement  for  a  lease  fo¥ 
21  years,  upon  which  the  lessee  had  ^entered  a«Td 
enjoyed  for  six  years ;  then  the  lessor  brought  a  bill 
to  oblige  the  lessee  to  execute  a  counterpart,  for  the 
residue  of  the  term ;  to  which  he  pleaded  the  statute 
of  frauds ;  which  was  over-ruled,  the  agreement 
being  in  part  performed.  ' 

40.  It  is  laid  down  by  Lord  Hardwicke  in  the 
case  of  Lacon  v.  Mertins,  that  paypient  of  money  had 
always  been  held  to  be  a  part  performance  of  an 
agreement.  But  in  Seagood  v.  Meale,  where  a  guinea 
only  was  paid  out  of  £150 ;  that  was  said  not  to  be 
a  part  perfonnimce ;  it  being  only  meant  as  eimest. 

41.  In  a  modem  case,  where  five  guineas  wer^ 
paid^  up^  a  parol  agreement,  for  the  purchase,  of 
a  lot  of  land,  of  which  the  price  was  105  /. ;  Lord 
Ros^ljrn  said,  that  though  payment  of  a  substantial 
part  of  the  purchase  money  would  take  an  agree- 
ment, as  to.  land,  out  of  the  statute  of  frauds,  on  the 
grpund  of  part  performance )  yet  ths^t  paymient  of  ^ 
small  num  would  not  do  so }  and  allowed  the  pl^  of 
the  statute.    . 

42.  It  has  however  been  {dw»ys  held,  that  actji 
merely  introductoiy  to  the  completi(>n  of  an  agrect- 
pi^nt,  such  as  giving  instructions  for  a  settlement,  or 

.  going  to  view  an  estate  contn^ted  fiptr,  are  not  such 
a  part  performance  as  to  take  it  out  of  the  statute. 

43.  In  consequence  qf  a  treaty  of  marriage,  the 
lady's  father  and  the  intended  husband  Went  to  Mr. 
Minshul's  phs^nbers,  who  was  to  draw  the  settlement 
as  counsel  for  the  lady ;  and  Mr.  M.  took  dowii 
piinutes  thereof  in  w|itix)g»  The  next  day  the  lady 'a 
father  diedi  and  the  ^y  after  the  marriage  toolf 
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place.  The  husband  and  wife  brought  a  bill  for  a 
specific  execution  of  the  agreement;  but  it  was 
declared  not  ,to  be  such  as  the  Court  of  Chancery 
would  execute.  And  Lord  Cowper  said  he  had 
always  been  tender  in  laying  open  &at  just  and  wise 
provision  the  Fkrliament  had  made.  That  the  act  had 
not  only  directed  such  agreements  to  be  in  writings 
but  went  further,  and  directed  them  to  be  signed  by 
the  parties  themselves,  op  some  other  lawfully  autibo- 
rized  by  them  for  that  purpose. 

44.  Mr.  Bagenel  entered  into  a  parol  agreement  Wfaaley  ▼. 
with  Whaley  for  the  sale  of  an  estate  in  the  county  t£  Brofparf 
Carlow,  delivered  to  him  a  rent-roll  of  the  lands,  Ca.  345. 
which  was  dated  and  altered  with  Bagenel's  own 
hand,  and  showed  by  the  title  of  it,  that  an  agreement 
luui  -been  made,  between  him  and  Whaley,  for  the 
sale  of  the  estate  at  SI  years  purchase :  an  abstract 
of  the  tide  was  also  delivered  to  Whaley  together 
with  the  deeds.   Bagenel  wrote  letters  to  several  of  his 
creditcHrs,  informing  tliem  that  he  had  contracted 
with  Whaley  for  the  sale  of  his  estate  at  ^Sl  years 
purchase,  and  sent  the  tenants  to  treat  with  Whaley 
for  the  renewal  of  their  leases.     Upon  an  inquisition 
held  by  virtue  of  a  writ  of  elegit^  sued  out  by  one  of 
Bagenel's  creditors,  his  agent  produced  a  witness  to 
prove  that  the  lands  were  sold  by  Bagenel  to  Whaley, 
in  consequence  of  which  the  jury  found  a  verdict 
that  Bagenel  was  not  seised  of  the  lands.    Bagenel 
afterwards  refused  to  perform  his  agreement.  Whaley 
Qed  a  bill  in  Chancery'  in  Ireland  for  a  specific  per- 
formance :  Bagenel  pleadjed  the  statute  of  frauds,  in 
W  of  the  discovery  and  relief;  which  was  allowed. 

Oq  an  appeal  to  the  House  of  Lords  of  England,      * 
it  was  contended  by  the  appellant,  that  tlie  statute  of 
&ftuds  was  ma4e  in  order  to  prevent  the  danger  of 
Vol.  IV.  E 
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perjury,  whiph  might  arise  from  parol  agreements  ^ 
)>ut  where  there  was  written  evidence  that  an  agrfte* 
ment  was  made,  and  acts  I^  be^n  dpne  by  the 
parties,  in  part  execution  of  it,  t&e  dang^  of  perjury 
was  removed.   That  where  a  bill,  was  fram^  with 
pr<^er  charges  of  facts  and  circums^nces,  tending  to 
take  the  case  out  of  the  statute  of  frauds,  th^  pl^a  of 
the  statute  ought  PPt  tQ  b^  allowed  in  bar  of  the 
discov^ery  sought  by  the  billi  ynthout  4  full  and 
negative  answer  to  such  charges,  ^  would^  if  proved 
true,  be  su^gi^pt  in  equity  to  «  a  title  the  pifintiff  to 
jrelie^ 

In  support  of  the  plea  it  w^  said*  that  the  XxiA 
statute  of  frauds  was  little  else  than  a  transcript  of 
the  English  statute :   the  intent  of  bPth   was  the 
mme,  and  every  rule  of  cpnstruction  applicable  to  the 
^ne,  was  ^uaUy  so  ^o  the  other.    A  written  agree- 
ment  signed  by  the  party,  or  some  person  by  him 
thereunto  authorized,  was  by  both  actq  precisely  mi4 
positively  required,  for  establishing  contracts  for  sale 
of  lands :  and  being  of  the  substance  of  the  contract, 
had  never,  while  the  contract  remained  execute^, 
heen  dispensed  with.  Of  thjs  the  appeUant  himself 
seemed  sensible,  by  his  charge  of  the  respondent's 
having  with  his  own  hand  inserted  in  figures  in  the 
rent-roll  the  amount  of  the  rent ;  added  the  ()ate^  .ax(d 
striick  out  a  denomination  iprhich  he  meant  tQ  pre^ 
serve  ^  which  the  appeUant  would  have  considered  ^ 
^mounting  to  a  writtra  agreement :  but  it  wa9  clearly 
no  more  than  one  of  thpse  rxwoiy  Iq^AQ  and  nnm^su^ng 
jeircumstances,  which,  if  attended  to^  would  in  ^^ 
consequences  let  in  all  the  nuschTefs  mo^t  ti);l^Q 
prevented  by  the  act  ^  which  giviea  credit  on}y  I0  a 
writing,  and  the  party's,  or  his  agent's,  signature* 
Contracts  partly^executed  by  deli v^  of  potwasiflP^ 
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receipt  of  some  of  the  purchase  mmiey^  or  attended 
with  some  &aud»  on  the  part  of  the  vendor^  who  had 
made  use  oi  the  act  for  sheltenog  fraud,  were  very 
justly  decreed  to  be  i^ecifieaUy  performed.  But  tboBo 
were  quite  f ore^  to  the  present  case,  which  appeared^ 
ufoa  the  appellant's  own  statement  of  it,  to  be  nor 
more  than  a  proposal  or  treaty,  attended  with  some 
injuries,  but  neyer  carried  into  the  least  executi(m  r 
and  no  imputation  of  fraud  lay  upon  the  respondent 
tfamughottt  the  whole  transactk>n.  That  the  plea  went 
to  the  discofeiy  as  well  as  the  reUef ;  and  rightly  so^ 
finr^riio-ever  a  plea  is  sufficient  to  bar  the  relief 
prayed,  it  must  go  to  the  discovery :  otherwise  the 
plea  to  the  relief  would  be  migatoiy  and  idle.  Here 
the  whole  change  rested  upon  a  supposed  agreement^ 
which  being  neither  reduced  into  writiiig,  nor  signed 
by  the  respondent,  could  neveir  be  decreed  against 
him ;  if  so,  a  discovery  of  all  ike  matters  charged  in 
the  bSl  would  be  a  discovery  of  nothing  at  all,  and 
leave  the  appellant  in  just  the  same  state  as  he  was; 
The  order  was  affirmed. 

4i5«  In  a  modem  case  Lord  Tkmlow  said-~''  If  2  Bro.  R: 
then  be  general  instructions  for  an  agreement,  con? 
Masg  of  material  circumstances^  to  be  aflerwacda 
extended  more  at  large,  and  to  be  put  into  the  form 
of  an  instrument,,  with  a^  view  to  be  signed  by  the 
parties,  and  no  iiaud,  but  the  psrty  takes  advantage 
a^  ibit  toeus  pemtentkej  he  shall  not  be  compellable 
to  poiann  such  ail  agreement  as  that,  when  he  insista 
apon  the  fltatiite  of  ftaisda^'' 

4&  Lord  Alvantey,'  when  Master  of  the  Rolls,  hatf  3  v^.  712. 
ndr^*^  I  admit  my  opinion  is^:  that  tike  Court  hue 
gMe  rsfther  too  &r  in  permitting  part  pecfonnanpe^ 
»d  oiheF  ciseamBtaiices,  to  take  cases  out  of  the 
^MuCe ;  iketh  unMToidriily  perhiqis,  after  establish. 
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ing  the  agreement,  to  admit  parol  evidence  of  the 
^  contents  of  that  agreement.   As  to  part  performance, 

it  might  be  evidence  of  some  agreement ;  but  of 
what,  must  be  left  to  parol  evidence  ?  I  always  thou^t 
the  Court  went  a  great  way.  They  ought  not  to  have 
'  held  it  evidence  of  an  unknown  agreement,  but  to 
have  hi(4  the  money  laid  out,  repaid. '  It  ought  to 
have  been  a  compensation.  Those  cases  are  very 
dissatisfactory.  It  was  very  right  to  say,  the  statute 
should  not  be  an  engine  of  fraud ;  therefore  compen- 
sation would  have  been  very  pippen  They  have,  how- 
ever, gone  farther,  saying  it  was  clear  there  was  some 
agreement,  and  letting  them  prove  it ;  but  how  does 
the  circunistance,of  a  man's  having  laid  out  a  great  deal 
of  money,  prove  that  he  is  to  have  a  lease  for  99 
years  ?  The  common  sense  of  the  thing  would  have 
been  to  have  let  them  bring  an  action  for  the  money. 
I  should  pause  upon  such  a  case. 

J  Ves.  347.         47.  This  doctrine  has  been  confirmed  by  Sir  W* 

Grant,  who  has  said — <<  I  am  aware  there  are  cases, 
that  acts  done  by  the  defendant  can  make  a  ground 
for  compelling  him  to  perform  the  agreement ;  but  it 
is  difficult  to  bring  those  cases  to-bear;  for  to  what 
do  those  acts  amount,  when  there  is  no  prejudice  to 
the  plaintiff?  only  to  proof  of  the  existence  of  an 
agreement.  The  existence  of  the  agreanent  may  be 
put  out  of  all  doubt  by  the  acts ;  but  the  objecticm 
upon  of  the  statute,  that  the  agreement  is  not  in 
writing,  remains  where  it  did.  Tlie  Court  does  not 
profess  to  execute  a  parol  agreement  merely  because 

^^^  I  ^*     it  is  satisfactorily  proved.    In  Whaley  v.  Bagenel, 

which  being  before  the  House  of  Lorfls,  must  super^ 
sede  the  auth<nrity  of  every  other  case,  various  acts 
had  been  done  vdiich  implied  that  the  party  had  sold 
the  estate,  and  did  not  coiiaider  himself  any  longer  the 
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owner  of  it«     The  qaestion  still  remained,  whether* 
that  agreement  should  be  carried  into  execution ;  and 
it  was  held,  that  the  acts  done  by  the  defendant  did 
not  entitle  the  plaintiff  to  have  it  specifically  per- 
formed." 

48.  It  was  formerly  held,  that  if  a  bill  was  brought'  Parol  Agree- 
in  Chancery  for  the  execution  of  a  parol  agreement,  decreed  ^^ 
which  was  in  no  part  executed,  and  the  defendant  though  con- 
by  his  answer  confessed  the  agreement,  without  in^  PrecinCite. 
sisting  on  the  statute  of  frauds,  the  «Court  would  ^^^*  ^^^» 
decree  an  execution  of  the   agreement ;   because,^ 
when  the  defendant  confessed  it^  there  was  no  danger 
of  peijury,  the  only  thing  the;  statute  intended  to 
prevent 

49.  This  doctrine  has  been  altered,  and  it  seema  to  ^ooth  r. 
be  now  settled,  that  upon  a  bill  for  a  specific  per-  5  y^,  {j^ 
formanca  of  a  parol  agreement,  the  defendant,  though 
admitting  the  agreenoent  by  his  answer,  may,  if  he 

insists  on  the  statute,  have  the  benefit  of  it  at  the 
hearing ;  and  Sir  W.  Grant  has  decided,  that  where  Blagden  r. 
the  defendant  insists  on  the  statute  of  frauds,  admis-  j  2  ves.  466. 
rions  by  the  answer  are  immaterial. 

50.  If,  however,  the  defendant  admits  the  agree-  Spurrier  v. 
ment  in  his  answer,  and  submits  to  perform  itj  he  g  vm!  548^ 
will  not  be  allowed  to  take  advantage  of  the  statute 

of  frauds,  in  his  answer  to  an  amended  bill. ; 

51.  Although  a  written  agreement    cannot  be  A  written 
altered  or  contradicted,  in  particular  parts,  by  parol  ^fc^a"**!? 
evidence ;    yet  it  is  laid  down  by  Lord   Keeper  by  Parol. 
North,  that  an  agreement  might,  notwithstanding  2  Ab.  £q.  32. 
the  statute  of  frauds,  be  discharged  by  parol. 

52.  An  agreement  was  entered  into  in  writing  for  Lepttt  r. 
a  lease  of  a  house  at  32  /.  a  year :  part  of  the  agree*  ^vea^'iQfl. 
ment  was,  that  the  owner  should  put  the  house  in 

repair.    It  was  afterwards  discovered  not  to  be  worth 
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while,  barely  to  repair  the  houfie^  but  better  ta  pull 
it  down ;  therefore^  without  alteration  of  the  written 
agreement,  the  house  waa  pidled  down  by  consent  oT 
the  te(iant,  and  an  agreement  was  made  by  parol  ta 
add  8/.  a  year  to  the  SiL  The  tenant  brought  his 
bill  for  a  specific  performance  of  the  written  agree* 
3  Ves.  40.  n.  ment,  and  the  defendant  set  up  the  parol  agreement^ 
Surf?  vind.  ^^ic^  Sir  J.  Strange,  M»  R  allowed.    This  doctrine 
1 13, 3d  ¥idit«  has  been  assented  to  i^  modem  times* 
Where  an         59.  In  consequence  of  this  atatute,  no  averment,.^ 
adi^^le!'   founded  on  parol  evidence,  is  admissible  of  what 

pasped,  before  or  at  the  time  when  a  written  agi:ee« 
ment  was  entered  into,  which  tends  to  contradict  or 
vary  it.  But  in  many  cases»  averments  founded  oil 
parol  evidence  are  admitted  to  explatn»  elucidate,  or 
support  a  deed  or  written  instrument ;  of  which  an. 
infra,  c.  i£^.    acceunt  will  be  given  in  a  subsequent  chapter^ 
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Section  1* 

HAVING  discussed  the  gfttAtsl  nature  of  deed6»  Diffbre^t 
it  win  now  be  necessary  to  consider  the  several  ^^^  ®^ 
kinds  of  deeds  which  are  known  to  the  Iaw»  together 
with  their  various  incidents  and  qualities. 

AU  deeds  by  which  lands  may  be  conveyed  ol" 
charged,  derive  their  effect  either  from  the  common 
law,  or  the  statute  of  uses.  Of  those  ifrhich  derive 
their  efibct  from  the  common  law,  some  may  be  called 
ordinal  or  primary,  which  are  thoseby  liieans  whereof 
the  estate  is  originally  created :  others  are  derivative, 
or  secondary,  whereby  an  estate,  already  created^  is 
enlarged,  re^ttratned,  transferred,  or  extingui^ed^. 
Thctt  hs  a^  third  elass,  which  are  used,  not  to  oonvey, 

£4 
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but  to  charge  or  incumber  lands,  and  to  the  dischaigi? 
them  again. 

2.  The  original  conveyances  deriving  their  effect 
from  the  common  law  are,  I.  A  feoffment.  2.  A 
gift.  S.  A  grant.  4.  A  lease.  5.  An  exchange. 
6.  A  partition.  The  derivative  •  conveyances  are,, 
1.  A  release  2.  A  confirmation.  S.  A  surrender.. 
4«  An  assignment.  5.  A  defeazance.  Deeds  which 
operate  to  charge  or  discharge  lands  are,  1.  A  bond. 
3.  A  recognizance.  5.  A  defeazance  on  a  bond. 

3.  A  feof^enU^oJamentum,  i»  derived  from  the 
moxdkfeqffkrej  or  h^udare  j  to  give  one  a  fief  or  feud ; 
therefore   a   feoffinent  was  properly  called  donatio 

JetuU :  and  Lord  Coke  says  the  ancient  writers  called 
a  feoffinent  danoHot  from  the  verb  do  or  dedi,  which 
is  the  aptest  word  of  feoffinent. 

4s.  A  feofiment  is  evidently  taken  from  the  hreve 
testatum  of  the  feudal  law.  The  proper  and  original 
meaning  of  the  word  feoffinent  was  the  gift  of  a  feud ; 
but  by  custom  it  came  aftierwards  to  signify  a  gift  of 
a  free  inheritance,  or  Uberum  tenementum^  to  a  man 
and  his  heirs ;  respect  being  had  rather  to  the  perpe- 
tuity of  the  estate  granted,  than  to  the  tenure. 

5r  A  charter  or  deed  of  feoffinent  must  be  sealed 
and  delivered  in  the  same  manner  as  other  deeds.. 
The  proper  and  usual  words  of  a  feofiment  are,  give, 
grant,  and  enfeofi^;  but  any  other  words  of  equal 
import  will  be  sufficient. 

.    6.  Thus  where  a  bargain  and  sale  was  made  to  J.  S. 
and  his  heirs,  by  deed  indented,  but  not  enrolled  ; 
and  the  bargainor  made  livery  of  the  land,  secundum 
forvMoa  charttB :  this  was  held  a  good  feoffinent. 

7«  The  mere  signing  and  sealing  a  deed  of  feoff. 

ment  was  in  no  instance  sufficient  to  transfer  an  estate 

1  Inst  AS  a.  of  freehold,  unless  the  possession  was  formally  deli* 
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veied  by  the  feoffor  to  the  feoffee.  This  was  called 
Ihreiy  of  seisin ;  without  which  a  deed  of  feoffinent 
only  passed  an  estate  at  will ;  and  the  law  continues 
the  same  in  this  respect. 

8.  Livery  of  seisin  is  exactly  similar  to  the  investi- 
ture of  the  feudal  law ;  it  was  adopted  here  for  the 
same  reason,  namely,  that  the  proprietor  of  each 

piece  of  land  should  be  publicly  known ;  that  the  5  Rep.  84  h. 
lord  might  be  always  certain  on  whom  he  was  to  call  *^*®^^^*^' 
ibr  the  military  services  due  for  the  estate :  and 

« 

that  strangers  might  know  against  whom  they  were 
to  bring  their  praecipes. 

9.  Where  the  lands  comprised  in  a  feoffinent  are  LiL§  61. 
all  situated  in  the  same  county,  though  in  difierent  ^^^  &226-7 
\ilis,  or  hundreds,  livery  of  seisin  of  those  within 

one  viU,  in  the  name  of  the  whole,  will  be  good : 
but  where  lands  lie  in  different  counties,  there  must 
be  a  livery  in  each  county ;  unless  they  are  all,  com- 
prised within  the  same  manor ;  for  there,  livery  of  ^^-  Ab. 
seisin  in  one  of  the  counties  will  be  suflScient. 

10.  Livery  of  seisin  is  of  two  kinds ;  livery  in  Livery  in 
deed  and  livery  in  law.    Livery  in  deed  is  the  actual  j^j^^  43  ^ 
delivery  of  the  possession  ;  where  the  feoffor  <:onies 

bimself  upbn    the    land,   and .  taking   the  ring  of 

the  door  ot  the  principal  mansion,  or  a  turf,  or  a 

twig,  delivers  the  same  to  the  feoffee  in  the  name 

of  seisin ;  or  it  may  be  by  words  only,  without  the 

deliveiy  of  any  thing.    As  if  the  feofibr  be  upon  the 

land,  or  at  the  door  of  the  house,  and  says  to  the 

'eofifee,  '<  I  am  content  that  you  should  enjoy  this  land 

according  to  the  deed ;''  this  is  a  good  livery  to  pass 

the  freehold  :  for  the  charter  of  feoffinent  makes  the  sii«n>*f  Case. 

limitation  of  the  estate ;  and  then  the  words  spoken  6  Rep.  26. 

hy  the  feoffor  on  the  land  are  a  sufficient  indication, 

to  the  persons  present,  of  the  change  of  possession. 


58  title  XXXn.  Deed.   CK.  iv.  S  9^15. 

Thoroiigii-        II.  If  a  man  merely  delivers  a  deed  of  feo£6neni 

9^p.^i36l  ®°  *^^  ^'^""^  *^  ^^  ^^*  amount  fo  livery  of  seisin  ; 

Vai^han  t.    for  it  has  another  operation,  to  take  efiect  ail  a  deed  i 

Cra.  Ja.  80»  ^^^  ^  ^^  feofibr  delivers  the  deed  upon  the  land,  in  the 

name  of  seisin  of  all  the  land&  contained  in  the  de6d, 
ihis  will  be  a  good  livery. 

Bettiiworth's      12.  As  livery  of  seisin  is  the  delivery  of  the  actual 

2Rep.ai.    possession,   it  follows   that    no    person    can    give 

livery  in  deed,  who  has  not  himself,  at  the  mo- 
ment, the  actual  poss^s^on^  therefore  where  si 
person  makes  a  feoffinent  of  lands  i^^hich  are  let  on 
lease,  he  must  obtain  the  assent  of  the  lessee  to  the 
livery :  and  in  cases  of  thi^  kind,  the  practice  formerly 
was,  for  the  lessee  to  give  up  the  possession  fora  moment 
to  the  feoffor,  in  order  to  enable  him  to  give  Hvery. 

LiveryinLa^.      13,  Livery  in  law   is,  where   the  feoffor  is  not 

actually  on  the  land.  Or  in  the  house,  bat  being 
in  sight  of  it,  says  to  the  feoffee,  "I  give  you 
yonder  house  or  land,  go  and  enter  into  the  same» 
and  take  possession  of  it  accordingly."  This  sort 
of  livery  appears  to  have  been  mdde  at  first  only 
at  the  courts  baron,  which  were  then  hetcf  in  th^ 
open  air,  on  some  spot  in  the  manor,  from  whence  a 
general  view  might  be  taken  of  the  whole ;  and  the 
pares  curia:  could  distinguish  the  land  that  was  to 
be  transferred. 

Idem.  ]  4^  Livery  in  law  does  not,  however,  transfer  the 

freehold,  till  an  actual  entry  is  made  by  the  feofiee ; 
because  the  possession  is  not  delivered  to  him,  but 
only  a  licence  or  power  given  him  hy  the  feoffor  t6 
take  possession.    Therefore,  if  either .  the  feoffor  Or 

pJ25^*^  ^'    ,  feoffee  die  beforie  an  entry  is  made,  under  the  livery 

1  Mod.  9K     thus  given,  it  becomes  void. 

1  loBt.  48  h.  \5.  If^  in  a  case  of  this  kind,  the  feoffee  dare  not 
enter  on  the  land,  without  endangeilling  his  life,  he 
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must  daim  the  land  as  near  as  he  may  safely  venture 
to  go ;  which  will  be  suflScient  to  vest  the  possession 
in  him,  and  to  render  the  livery  in  view  perfect  and 
complete,  for  no  one  is  obliged  to  expose  his  life,  for 
the  security  of  his  property. 

16.  livery  of  seisin  may  be  given  and  xeceived  by  May  be  by 
attorney.    But  the  authority  to  give  or  receive  livery  ^^^T'^jg 
must  be  by  deed,  in  order  that  it  may  appear  to  the  i  Idsu  52  a^ 
Court  that  the  attorney  had  a  power  to  represent  the 
parties ;  and  that  the  power  was  properly  pursued. 

17*  livery  ofseisin  under  a  power  of  attorney  must  idem, 
be  made  during  the  Ufetime  of.  the  leoffi)r;  for  the 
pow»  ceases  with  his  death :  and  also  during  the 
lite  of  the  feo&e ;  for  if  he  dies,  livery  cannot  be 
made  to  his  heir,  because  then  he  wocdd  take  by  pur- 
chase, where  the  word  heirs  was  a  word  of  limi-    > 

tation.  LiVery  s<)me- 

18.  Courts  of  law  and  eqwiy  will  piesume  livery  ^^^f"^ 
of  seisin  to  have  been  made,  though  tot  indorsed  or  Plowd.  14$^.^ 
the  deed,  where  the  possession  has  gone  accordmg  to  j^on/ 
the  feoffinent  for  a  great  lei^^  of  time.  ^^%- 1^^* 

19.  A  court  of  e^ty  will  supply  the  defect  of  AndsuppKtd 
lively  of  seisin,  where  a  feoffinent  appears  to  hmvt  ^ 

\ma  flMde  for  a  good  or  a  valuable  considerafeioii. 

SOl  Thus,  where  the  deed  under  which  the  plaintiff  Thompson 
datmed  appeared  to  have  beeaai  &ir\y  executed  by  \'^^%^ . 
the  plaintiff's  lather;  thatthetrawaanoddSectthereii^ 
save  only  the  form  of  livery  of  seisin ;  and  that  it 
wasasadeon  such  vahiable  ccmsidecation  as  aaairiage.  Burgh  y. 
It  wa&  decrefiad,  that  the  defendant  shosild  execute  ^^!f'  ^ 

,.  lit.  iO«C«9. 

bveiy  of  aei^  to  the  same  deed.  j  19. 

£L  A  feoffinent  cannot  be  mads  to  cammeitcaB  in  AFeoffineat 
Mfq;  so  that  ifaperson  makes  a^^feoffinenA^  to  Gomi.  ^^^^^"^^ 
mence  on  a  Aiture  day,  and  delivecs  seisin  immffi^  futuro. 
diatdy,  the  livery  is  void,  and  nothing  more  than  ^  ^^^ 
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an  estate  at  will  passes  to  the  feofiee.  This  doctrine 
is  founded  on  two  grounds :  first,  because  the  object 
and  design  of  the  ceremony  of  livery  of  seisin  would 
fail,  if  it  were  allowed  to  pass  an  estate  which  was  to 
commence  mjuturo  \  as  it  would  in  that  case  be  no 
evidence  of  the  change  of  possession.  Secondly,  the 
freehold  would  be  in  abeyance,  which,  we  have  seen, 
is  never  allowed,  where  it  can  be  avoided. 

*2.  An  estate  may^  however,  be  created  by  feoff- 
ment, to  commence  injuiuroy  by  way  of  remainder* 
As  where  a  lease  is  made  to  A.  for  three  years,  re* 
mainder  to  B.  in  fee.  Here  livery  of  seisin  must  be 
given-  to  A.,  by  whidi  an  estate  of  freehold  is  im- 
mediately created,  and  vested  in  B.  during  the  con- 
tinuance of  A.'s  estate  for  years. 

SS.  A -deed  of  feofiment  was  made  to  three  per* 
sons,  habendum  to  two  of  them  for  their  lives,  re- 
mainder to  the  third  for  his  life^  Livery  of  seisin 
was  made  to  all  three,  secundum  Jbrmam  chartce.  The 
Court  was  of  opinion,  that  the .  livery  was  good  to 
two  in  possession,  and  to  the  third  in  remainder. 

34.  All  those  who  are  capable  of  transferring  their 
lands  by  deed  may  make  a  feofiment ;  and  some,  per- 
sons may  bind  themselves  to  a  certain  degree  by 
feofiment,  though  hot  by  any  other  kind  of  deed. 

S5.  Thus,  if  an  idiot  or  lunatic  makes  a  feofiment, 
and  gives  livery  of  seisin  in  person,  it  will  bind  him  ; 
so  that  he  cannot  by  any  process  at  law  avoid  it. 
The  reason  is,  because  the  livery  being  formerly 
made  before  the  pares  curue^  their  solemn  attesta- 
tion of  the  change .  of  possession,  could  not  be  de- 
feated by  the  person  himself ;  it  being  presumed  that 
they  were  competent  judges  of  the  feoflfor's  ability  to 
make  the  feoffinent. 
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S6.  If  an  infant  makes.a  feofiment,  and  gives  livery  idem.' 
of  seisin  in  person,  it  is  not  void,  but  only  voidable.  ^^^'  *  ^^* 
For  there  must  be  some  act  of  notoriety  to  restore 
the  possession  to  him,  equal  to  that  by  which  it  was 
transferred. 

27.  It  has  becQ  stated  that  a  feoffinent  by  an  infant.  Tit.  30. 
an  idiot,  or  a  lunatic,  will  bar  the  lord  of  his  escheat. 

For  though  it  may  be  avoided  by  the  heir  of  the  infant, 

idiot,  or  lunatic,  because  he  is  privy  in  blood ;  yet  it  4  Rep.  124  a. 

cannot  be  avoided  by  a  person  who  is  only  privy  in  ^  —  42. 

estate. 

28.  But  if  an  infant,  idiot,  or  lunatic,  executes  a  idem, 
feofiinent,  and  a  power  of  attorney  to  give  livery 

of  seisin,  and  livery  is  given  accordingly,  the 
whole  is  void;  because  the  power  of  attorney  is 
void. 

29.  A  corporation,  whether  sole  or  aggregate,  may 
convey  by  feoffinent,  and  a.ppoint  an  attorney  to  give 
lively;  and  it  being  now  understood  that  a  corpora-  ' 
tion  cannot  be  seised  to  a  use,  a  feoffinent  is  fre- 
quently used  by  corporations  to  create  a  freehold 
estate.^ 

SO.  A  feoffirnent  can  only  be  made  of  corporeal  what  Kind 
hereditaments,  of  which  the  actual  possession  may  be  ^f ^Property, 
dehvered  to  the  feolfee.     Therefore  corporeal  here- 
ditaments are  frequently  spoken  of  in  law,  by  the 
name  of  things  that  lie  in  livery. 

81.  One  roint  tenant  cannot  enfeoff  his  companion,  Perk.  $  1 93.7. 

•  2  Inst.  244 

for  each  of  them  being  seised  jper  rnie  et  per  tout,  is  xit.  18.  c.  1. 
in  possession  of  the  whole  :  so  that  one  cannot  make 
livery  to  the  other.    But  one  tenant  in  common  or  Tit.  I9fc  20, 
c<qNircener  may  make  a  feoffinent  of  his  sl^are  of  the 
land  4o  his  companion ;  these  having,  for  most  pur- 
poses, distinct  freeholds. 
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OpeMun  of     92,  The  operation  of  a  feoffinent  is  in  some  in- 

stances  stronger  than  that  of  any  other  conveyance. 

1  Init.  9  «.;  Thus,  Lord  Coke  says,  a  feofifaient  cleareth  all  de«-» 
seisins,  abatements,  intrusions,  and  other  wrongfiil 
or  defeasible  estates ;  where  the  entry  of  the  feofibr 
is  lawful :  which  neither  fine,  recovery,  nor  bargain 
and  sale  by  deed  indented  and  enrolled,  doth.  And 
204.  it  is  said  in  the  Touchstone,  that  it  passeth  the  pre- 
sent estate  of  the  feoflfor ;  and  not  only  so,  but  barreth 
and  excludeth  him  of  all  present  and  future  right,  KnA 
possibility  of  right,  to  the  thing  which  is  so  conveyed  : 
insomuch,  that  if  one  have  divers  estates,  s£  of 
them  pass  by  his  feoffinent ;  and  if  he  have  any^^ 
interest,  rent,  common,  or  ihe  like,  in,  ta  or  out 
of  the  land,  it  is  extinguished  and  g(Hie  by  the 
feoffinent. 

Trtnafi^the     93.  1^  most  Singular  effect  of  a  fec^[ment  i$» 

Disaebb.  ^  ^^  ^^  operates  on  the  possession,  without  2Soy  re- 
gard to  the  estate  or  interest  of  the  feoffiir ;  so  that, 
to  make  a  feoffinent  good  and  vafid,  nothing  is  want- 
J  611.  ing  but  possession.  Thus  Littleton  says — ^"  Tenant 
for  years  may  make  a  feoffinent  in  fee,  and  by  his 
feoffinent  the  fee  simple  shall  pass ;  and  yet  he  had^ 
at  the  time  of  the  feoffinent  made,  bat  an  estate  tot 
term  of  years.*' 
S4.  In  Lord  Coke's  comment  <»  this  passage  h^ 

Lit.  k  698.    says— <<  Here  it  is  in^Ued  that  albeit  the  feeffiofieat 

made  by  lessee  for  years,  be  a  feoffinent  bel^wee&the 
feoffi)r  and  feoflfee;  and  that  by  this  feoffinent  th« 
fb^  simple  passeth  by  force  of  the  Every,  yet  k  is  a 
disseisin  to  the  lessor.** 

Taylor  r.  The  doctrine  above  stated,  has  been  in  scwe  i»* 

§t!^36.  c  2    V^^^  denied  in  a  modem  case,  of  which  an  aecowit 

will  be  given  hereafter* 

6 
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35.  A  feoffinent  by  tenwt  in  tafl,  who  is  actually  ^Discontinues 
by  force  of  the  entail,  creates  a  discontinuance  «»  Estate 

•  Tail 

<^the  estate  tail  j  by  transferring  to  the  ftoffee,  not  1 1^^  327 1. 
only  the  possession,  but  also  the  right  of  possession }  "^^^^  ^*  ^'  ^• 
so  as  to  take  away  the  entry  of  the  issue  in  tail,  a3 
also  of  the  persons  in  remainder  and  reyersi(Hi ;  and 
to  drive  them  to  their  real  action. 

36.  It  has  been  stated*  that  a  feo£5nent  in  fee  by  Creates  a 
a  tenant  for  life  will  create  a  forfSeiture  of  his  estate.  S?*^?^"**" 
For  it  transfers  the  fee  simple,  ^nd  devests  the  e^tes 

in  remainder  and  reversion, 

37.  A  gift,  donatio^  is  properly  applied  to  the  Of  a  Gift. 
creation  of  an  estate  tail )  as  a  feoffinent  is  to  that  ^i  symb, 
of  an  estate  in  fee  simple.    It  differs  in  nothing  from  i  ^^^- 

a  feoffment,  but  in  the  nature  of  the  estate  ps^sin^; 
by  it:  and  livery  of  seisin  must  be  given  to  render 
it  eflfectu^. 

88.  A  grant  is  a  conveyance  so,  far  similar  ta^^^aOmnt.' 
a  feoffinent,  that  the  operative  words  of  iy^9\72^il. 
dcdi  et  concessit  given  and  granted,  and  as  a  feoff- 
ment vas  the  regular  mode  of  conveying  QQTjfih 
real  hereditaments;  so  a  grant  was  the  proper 
mode  of  transferring  incorporeal  ones*  Hence  the. 
ei^pression  that  advowsons,  rents»  commons,  S^c. 
lie  in  grant. 

39*  As  the  ob^ets  of  a  grant  are  not  capaUe^  of 

corporeal  delivery,  it  follows  that  livery  of  seisin, 
cannot  be  given  upon  9  gr^nt^    But  still  it  has  always 
been  held  th«t  a  grant,  acccompanied  with  the  at* 
tornment  of  the  tenant,  w^s  as  effectual  as  a  feoff-- 
n^ent  with  Uvery  of  seiaan ;  md  now  the  necessity  of  stat.  4  &  5 
an  afttonment  is  t^en  away.  Aun.  c.  le. 

,.40«  Although  a  feoffinent  wight  formerly  h^ve^ 
\^f^  made  by  parol  only,  yet  ai  grant  could  not  in 
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general  be  made  wifjiout  deed;  because  as  the 
possession  of  those  things  which  are  the  subject- 
matter  of  a  grant  could  not  be  tranferred  by  livery^ 
there  could  be  no  other  evidence  of  a  grant  but  the 
deed. 
1  lust.  147  a.      41.  The  proper  words  of  a  grant  are  dedietcon^ 

cessi,  hath  given  and  granted  ;  but  any  other  words 

that  show  the  intention  of  the  parties  will  have  the 

same  eflfect. 

Holmes  t.  4S.  A.  entered  into  an  article  with  B.,  by  which  he 

fLft^iOS     g^^ted  and  agreed,  that  in  consideration  of  a  certain 

rent,  B.  should  have  a  way  for  himself  and  his  heirs 
over  certain  lands  of  A.     This  was  held  to  be  a  good 
grant  of  a  right  of  way ;  not  nierely  a  covenant  for 
enjoyment. 
Whatmsybe      43.  Grants  are  used  to  create  an  incorporeal  here* 
mvmd'^bT   ditament,  as  in  the  preceding  case ;  but  a  person 
Qr^t.  cannot  grant  or  charge  that  which  he  hath  not,  at 

Pok.  f  85.  the  time  of  the  grant,  though  he  acquire  it  after- 
wards. If,  therefore,  a  man  grants  a  rent  charge  out 
of  the  manor  of  Dale,  when  in  truth  he  hath  nothing 
in  the  manor ;  and  he  afterwards  purchases  it,  he 
shall  hold  it  discharged  firom  the  grant. 

44.  Manors,  advowsons,  rents,  and  all  other  in- 
corporeal  hereditaments,  may  be,  and  are  often  con- 
veyed by  grant;   but  a  bare  right  or  possibility 
cannot  be  granted. 
Tit.  16.  c.  1.       45.  Estates  in  remainder  and  reversion,  consisting 
i^'  in  right  only,  may  be  conveyed  by  grant.    Tlius 

(  567.  Littleton  says,  if  a  man  lets  tenements  for  a  term  of 

years,  by  force  of  which  lease  the  lessee  is  ^seised, 
the  lessor  may  grant  the  reversion,  by  which  the  free- 
hold will  pass  to  the  grantee,  without  livery  of  setsiiu 
1  Imu  49  a.   I/>rd  Coke  observes  on  this  passage,  that  seetng 
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grant  of  the  reversion  must  be  by  deed,  the  freehold  ^oodtitlc 

^  •         •^  V.  Bailey, 

and  inheritance  do  pass  thereby,  as  well  as  by  livery  of  infra,  c.  1 9. 
seisin,  if  it  were  in  possession. 

46.  Where  a  person  is .  tenant  for  life,  with  re-  Tit.  1 8.  c.  l . 
mainder  to  his  first  and  other  sons  in  tail  male,  with  ^  ^'  ^* 
the  reversion- in  fee  in  himself;  it  is  doubtful  whethei 
he  can  grant  the  reversion,  as  an  interest  distinct 
from  his  estate  for  life. 

47*  As  to  the  operation  of  a  grant,  by  which  any  Operation  of 
thing  already  in  existence  is  ^  conveyed,  it  is  mate-  *    ^^^* 
rially  different  from  that  of  a  feoffment :  for  it  has 
been  shown  that  a  feoffment  operates  immediately  on 
the  possession,  witliout  any  regard  to  the  estate  or 
interest  of  the  feoffor ;  but  a  grant  only  operates  on 
the  estate  or  interest  of  the  grantor,  and  will  pass  iJnst.  251/i. 
no  more  than  what  he  is  by  law  enabled  to  convey. 

48.  This  rule  probably  arose  from  the  circun^stance, 
that  a  grant  being  always  made  by  deed,  the  estate 
of  the  grantor  might  be  known  by  inspection  of  the 
deed.  If  the  estate  granted  was  greater  than  the 
estate  which  the  grantor  had,  it  was  merely  void ; 
and  the  grant  only  passed  as  much  as  the  grantor 
could  really  give. 

49*  Lord  Ch.  B.  Gilbert  was  of  opinion,  that  the  xen.  122. 
leaaon  why  a  grant  passes  no  more  than  what  the 
grantor  can  lawfully  pass,  is,  because  it  is  a  secret 
conveyance ;  therefore  ought  not  to  be  allowed  to  have 
«o  extensive  an  operation  as  a  feoffment,  in  which 
lively  of  seisin  is  given. 

50.    A  grant  cannot  in  any  case  create  a  discon-  Does  not 
timmnce,  for  every  discontinuance  works  a  wrong:  createaDis- 

'  -^  ^     continuance. 

whereas  a  grant  only  transfers  what  the  grantor  may  i  Inst.  322  a. 
lawfully  give.     Lord  Coke  says,  if  tenant  in  tail  of  ^ 
a  T&it  service^t  or  of  a  reversion  or  remainder  in  tail, 
Vol.  IV.  F 
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grants  the  same  in  fee,  and  dies,  this  is  no  discon- 
tinuance to  the  issue  in  tail. 
OraForfei-       51.  It  follows  from  the  same  principle  that  a 
1  Inst.  251  b.  grant  can  in  no  instance  create  a  forfeiture.    Thus 

if  a  tenant  for  life  or  years  of  an  advowson,  rent, 
common,  or  of  a  reversion  or  i^mainder  of  land,  grants 
the  same  in  fee,  this  is  no  forfeiture ;  because  nothing 
passes  but  that  which  lawfully  may  pass. 
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Section  1. 

A  LEASE  h  a  contract  for  the  posseeaion  and  ]>escript]on 
profits  of  lands  and  tenements  on  the  one  akle ; 
and  a  recompence  of  rent,  or  other  income,  on  the 
otlier.  Or  dse  it  is  a  conveyance  of  lands  and  tene- 
mi^emU  to  a  person  for  life,  or  for  years,  or  at  wiU,  in 
.conaideratioii  <^  a  return  of  rent,  or  other  recom-^ 
pence. 

2.  Where  a  freehold  estate  is  created  by  lease, 
livery  of  seisin  must  be  given  to  the  lessee.     And  ante,  c.  4. 
wbne  the  lease  is  for  a  term  of  years,  there  must  be  '^'^•^*  ^'  ** 
an  entry  by  the  lessee^ 
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S.  The  words  demise,  lease,  and  to  farm  let,  are  the 
proper  ones  to  constitute  a  lease.     But  any  other 
words  which  show  the  intention  of  the  parties,  that 
one  shall  divest  himself  of  the  possession,  and  the 
other  come  into  it,  for  a  certain  time,  whether  they 
run  in  the  fonn  of  a  licence,  covenant,  or  agreement, 
ire  of  themselves  sufficient;  and  will,  in  construc- 
tion of  law,  amount  to  a  lease,  as  effectually  as  if  the 
most  proper  words  had  been  used  for  that  purpose.* 
4.  Articles  in  writing  indented  were  made  between 
A.  and  B.  in  these  words  :  Imprimis^  It  is  covenanted 
and  agreed  between  the  parties,  that  A.  doth  let  the 
said  lands,  for  and  during  five  years,  to  begin  at  the 
Feast  of  Saint  Michael  next  following:    Provided 
always,  that  the  said  B.  should  pay  to  A.  anniially 
during  the  term   120/.     Also  the  said  parti^fedo 
covenant  that  a  lease   shall   be   made  and  sealed 
according  to  the  effect  of  these  articles,  before  the 
Feast  of  All  Saints  next  ensuing.  ' 

The  question  was,  whether  this  was  an  immediate 
lease,  or  only  an  agreement  to  have  a  lease  made. 
All  the  judges  held  it  to  be  a  good  lease.  For  the 
words,  it  is  agreed  that  A.  doth  let,  being  in  the 
present  tense,  was  a  good  lease,  by  the  words  of  the 
agreement;  and  that  which  followed  was  in-rder- 
ence  to  farther  assurance. 

5.  Articles  were  entered  into  between  A.  and  B., 

by  which  A.  covenanted,  granted,  and  agreed  that 

B.  should  have  the  land  for  six  years  y  in  c6nsider«- 

-tion  of  this,  B.  covenanted  to  piay  a  yearly  rent  to  A. 

Resolved,  tliat  this  was  a  good  lease. 


I  ■  ■  p 


p*—^*~-^»*i»-^-^ 


♦  Executory  agreements  for  leases'  of  copyfrolch  ixt  'coii^tW^ 
differently  on  account  of  the  forfeiture^  -Vide  Tit.  10.  c  6.**»     ' 
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6.  Two  persons  entered  into  an  agreement  with  Baxter  v. 
one  Brown,  that  they  would,  with  all  convenient  2  Black.  R. 
speed,  grant  him  ^  lease  of,  and  they  did  thereby  set  ^^^* 
arid  let  to  him,  the  premises  in  question ;  to  hold  for 
21  years,  at  a  certain  rent,  payable  half-yearly  to  the, 
lessors.     The  lease  to  contain,  the  usual  covenants, 
and  certain  special  ones,  in  one  of  which  the  words 
Ms  demise,  occurred.     The  Court  held  that  this  was 
a  good  lease  in  pnrsentiy  with  an  agreement  to  execute 
a  more   formal  one.     The  operative  words,  kt  and 
set,  were  in  the  present  tense ;  and  a  reference  was 
made  to  this  demise. 

'  7-  An  instrument  purporting  to  be  a  demise  for.  Bury  ?.  . 
21  years,  was  as  foUows^: — "Be  it  remembered  that ^xe mil. 
J.  B.  hath  let,  and  by  these  presents  doth  demise,  &c.  ^^^- 
unto  R.  F.  for  91  years,  to  commence  after  the  said 
J.  B.  hath  recovered  the  said  lands  from  M.  O. 
Leases,  with  powers  of  distress,  and  clauses  for  re-> 
entry,  &c.  to  be  drawn  and  signed  at  the  request  of 
either  party,  as  soon  as  J.  B.  recovers  the  said:  land& 
from  M.  O." 

The  Court  was  of  opinion  that  this  instrument  Right  t. 
operated  as  a  present  demise  ;    and  that  the  agree-  ^/^^^^om 
ment  for  a  more  formal  lease  was  merely  in  further 
assurance. 

.  8.  It  should  however  be  observed,  that  no  words  in  Doe  v. 
a  deed  can  operate  so  ^s  to  create  or  confirm  a  lease  ]  BosTk  Pul 
to  a  person,  not  party  to  the  deed.  ^31. 

9*  On  the  other  hand,  if  the  most  proper  form*  of  Where  only- 
words  of  leasii^  are  made  use  of,  yet  if  upon  the  ^enf fora 
whole    deed  there  appears   no    such   intent,    but  Lease, 
that  it  is  only  preparatory,  and  relative  to  a  future 
lease  to  be  m^Lde ;  the  law  will  rather  do  violence  to 
the  words;  than  bteak  through  the  intent  of  the  par- 
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ties,  by  construiiig  it  a  present  lease,  when  the  intent 
waA  manifestly  otherwise. 

10.  Articles  were  drawn  between  A*  ^^^  ^*  ^^  ^^ 
manner  :-^/mprmii5,  A.  doth  demise  such  a  clois^e  ta 
B.,  to  have  it  for  40  years,  and  a  rent  reserved,  with 
a  clause  of.  distress,  &c.  Afterwards  there  was  written 
in  the  same  paper,  a  memorandum  that  these  articles 
were  to  be  ordered  by  counsel  of  both  parties,  accord- 
ing to  due  form  of  law. 

Here,  because  the  intent  of  both  parties  appeare4 
by  that  memorandum,  and  by  a  lease  actually  drawn 
by  the  counsel,  but  never  sealed;  the  parties  dis-, 
agreeing  about  fire-bote ;  it  was  ruled  by  the  Court, 
upon  evidence  in  ejectment,  that  these  articles  were* 
not  a  sufficient  lease. 

11.  Upon  a  trial  in  ejectment,  the  defendant  pro- 
duced in  evidence  an  agreement  in  writing,  uq» 
stamped,  between  Lord  Abingdon  and  the  defend- 
ant'a  father,  in  the  latter  part  of  which  were  these. 
words :  And  further,  the  said  Earl  doth  hereby  agree 
to  let,  and  the  said  R.  W.  agrees  to  rent  £^nd  take, 
&c.  aU  his  estate  at  Rycot.  It  is  agreed,  that  the 
said  R.  W.  shall  enter  on  all  the  said  premises  imme- 
diately, but  not  commence  payment  of  rent  till  Lady-, 
day  next.  It  is  further  agreed,  that  leases,  with  the 
usual  covenants,  shall  be  made  and  executed  by  the 
parties,  on  or  before  Michaelmas  next 

The  Court  of  K.  B.,  on  a  motion  for  a  new  trial, 
^as  of  opinion,  that  this  was  not  a  lease.  The  case 
of  Stui^on  V.  Painter,  they  said,  wbb  in  point.  In 
this  case  there  was  also  an  eicpress  stipulation  that 
kases  should  be  drawn  before  Michaelmas.  Thenefore 
it  was  plainly  not  the  intention  of  the  parties  that 
such  agreement  should  operate  as  a  lease ;  but  only 
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that  it  should  give  the  defendant  a  right  to  the  im« 
medii^  posseq3iQn,  till  a  lease  could  be  djuwn^ 

!£•  4Jticles  of  agreement  were  entered  into  be-  ^oe  v.  Ash- 
tween  T.  S.  and  D.  J.  respectipg  fulling  mills  and  5  Xenn  R. 
other  conveniences^    in  which  were  these  words-^  ^^^• 
"  That  the  said  miUs  and  conveniences,  with  the 
islands  and  acre  of  land  called  Ashacre,  he  shall  en- 
joy.    And  I  engage  to  give  him  a  lea$e  in,  for  tli^e 
term  of  31  years  from  Whitsuntide  1784,  at  thfe  rent, 
&C. ;  and  that  I  will  purchase  one  yard  in  breadth 
to  be  laid  to  the  Race  from  the  High  Clews,  th^ 
length  of  Charles  Close.     And  if  it  be  bought,  9.i[^ 
the  purchase  is  more  than  j^SOO  per  acre,  he  the  said 
D.  J.  to  pay  more  than  it  costs  beyond  that  rat^/' 

A  question  arose  in  qectment  on  this  article,  whe- 
ther it  was  an  actual  lease,  or  only  an  agreement  fo;: 
a  Uaae.  ^Aev  argument  in  the  K.  B.,  Lord  Kenypn 
»ida  |1^  question  turned  on  the  intention  of  th^ 
partiQs,  a§  it  was  to  \ie  collected  from  the  w^uil^ 
agraement  Tbfi  wor^^  WCKe,  he  shall  enjoy ;  and  I 
engage  to  give  him  a  lease,  &c. ;  and  the  question 
was,  what  was  the  intention  of  the  parties  using  those 
expressions  ?  was  it  that  this  agreeioent  should  confer 
the  l^al  interest ;  or  was  it  not  in  their  contempla- 
tion that  there  should  be  another  instrument,  tagive 
that  legal  interest  ?  The  latter  words  clearly  showed 
that  it  was  the  intention  of  the  parties^  that  there 
should  be  some  farther  assurance.  It  was  in  ^fieri  at 
the  time :  ^nd  if  a  biU  had  been  filed  in  a  court  of 
equity,  for  a  specific  perfi^nnance  of  the  agreement, 
that  Court  would  not  have  turned  the  plaintiff  roundi 
and  told  him  that  he  already  had  a  legal  and  exe- 
cuted contract  i  but  would  have  decreed  a  lease  of 
the  premiiea^  according  to  the  agreemeat.  If  the 
fonner  wordf  in  this  contract  had  not  been  restrained 
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by  the  engagement  to  give  a  lease  in  futture,  they 
would  hare  operated  as  a  perfect  lease.  But  as  the 
parties  agreed,  the  one  to  give,  the  other  to  receive 
a  future  lease,  he  could  not  conceive  that  this  was 
intended  to  be  a  perfect  lease.  Besides,  by  anothei* 
part  of  the  agreement  the  landlord  was  to  acquire  an 
additional  piece  of  ground,  to  be  laid  to  the  mill, 
without  which  the  lease  was  not  to  be  granted  ;  this 
also  was"  of  importance  to  show  that  there  was  to  be 
some  future  instrument,  to  give  a  title  to  the  plain- 
tiff. All  the  cases  cited  might  be  answered  by  the 
observation  that  there  were  either  express  words  of 
present  demise,  or  equivocal  words,  accompanied 
with  others,  to  show  the  intention  of  the  parties,  that 
there  should  not  be  a  future  lease.  But  in  this  case, 
where  the  context,  in  which  were  the  words  shall 
en;(^j  imported  that  the  parties  did  not  mean  that 
Warner/  they  should  operate  as  a  present  demise  ;  he  thought 
400^**' '^^*  they  would  decide  contrary  to  the  intention  of  the 
Poole  V.        parties,  if  they  were  to  determine  that  they  shoftld 

?2^»t  168  '^*^®  ^^^^  effect.     It  was  resolved,  that  the  instrument 

only  amounted  to  an  agreement  for  a  lease. 
Must  have  a  IS.  Every  lease  must  contain  a  sufficient  degree 
certain  He-  ^f  certainty,  as  to  its  beginning,  continuance,  and 
£ndiug.  ending.  If 'a  lease  be  made  to  begin  from  an  im- 
Ba^^Ab  ^Tit  Possible  date,  as  from  the  SOth  of  Februar}%  it  will 
Lease»  L.       take  efiect  from  its  delivery.     But  where  the  date  or 

time  when  a  leas6  is  to  commence  is  uncertain ;  as 
Anon.  where  a  lease  was  made  habendum  from  the  SOth  of 

1  Mod.  180.    ^^ovember,    without  saying   what   November,    this 

uncertainty  will  render  the  lease  void. 
1  Inst.  46  &.       14.  If  a  lease  be  made  by  indenture,  bearing  date 

2||^th  May,  to  hold  for  21  years  from  the  date,  or 
^  day  of  the  date ;  it  shall  begin  on  the  27th  of  May. 

If  the  lease  bear  date  the  26th  May,  to  hold  from 


TiOe  XXXIL   Deed.   Ch.\.  %  14—18.  73 

the  making  hereof,    or  from   henceforth,   it  shall  Claytons 
begin  on  the  day  on  which  it,  is  delivered.    For  the  ^®'    j 
words  of  the  indenture  are  not  of  any  eflfect  till  the 
delivery ;  and  thereby,  from  the  making,  or  from  hence- 
forth, take  their  first  effect.     But  if  it  be  a  die  confec- 
ttanisy  then  it  shall  begin  on  the  day  after  the  delivery. 

15.  This  doctrine  has  been  denied  in  two  modem  Freeman  v. 
cases,  in  which  it  has  been  held  that  the  word,y?wii  2  WU  R 
may,  in  the  vulgar  sense,  and  even  in  strict  propriety  165. 

of  language,  mean  either  inclusive  or  exclusive.  And  ofLecds  ' 
where  a  lease  can  only  be  supported  by  -  construing  infra,  c.  16. 
the  word  Jrom  inclusive,  a  court  ought  to  give  it  that 
sense. 

16.  Lord  Keriyon  has  said,  that  if  a^  lease  be  3  Term  R. 
granted  for  21  years,  to  commence  after  the  death  of  j^^*^  ^24. 
three  lives    then  in  being,  it  will  be  good.    For  6  Rep.  34  A. 
though  it  be  uncertain  at  iirst,  when  the  term  will 
commence,  yet  when  the  lives  die,  it  is  reduced  to  a 
certainty. 

17-  Where  a  lease  was  made  in  the  year  I78O,  to  Doe  v.  Lea, 
hold  from  the  feast  of  St.  Michael,  it  was  held  that  ^^^^^  ^*2- 
this  must  be  taken  to  mean  New  Michaelmas,  and 
could  not  be  shown  by  extrinsic  evidence  to  refer  to 
a  holding  from  Old  Michaelmas. 

18.  It  has  been  stated,  that  the  word  term  not  only  Tit.  8.  c.  1. 
signifies  the  period  of  time  for  which  the  estate  is  to 
continue,  but  also  the  estate  and  interest  itself.   And 
therefore,  it  was  formerly  held  that  if  a  person  made 
a  lease  for  SI  years,  and  after  made  a  letee  to  begin  i  inst.  45  b. 
define  et  expiratione  prcedicti  termini  21  annarumj  after  ^j,^^^ 
which  the  first  lease  was  surrendered ;  the  second  lease  l  Rep.  153. 
would  commence  immediately.     But  if  it  liad  been  to 
b^n  pastjinem  et  expirationem  praidicf  21  armorum ; 
in  that  case,  though  &e  firist  term  were  surrendered, 
yet  the  second  lease  should  not  begin  till  aft;er  the 
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21  years  were  expired^  by  ^uxion  of  time*    Byt 

this  doctrine  has  been  denied  in  a  mod^n  case^  in 

Caruirright,    ^^^  ^^  ^as  been  hdd  that  the  woid  te$m  may  s^ify 

I  Burr.  282.  the  time,  as  well  a&  the  interest.  , 

1  Inst.  45  b.       19*  As  to  the  continuance  of  a  leas^  it  must  also 

have  a  certainty ;  but  id  certum  est  psod  certum  reddi 

potest.    Therefore  a  lease  for  so  many  years  as  J.  B. 

shall  name,  is  a  good  lease  for  years.     For  thoi^h  it 

is  at  first  uncertain,  yet  wiien  J.  R  hath  named  the 

years,  it  is  then  reduced  to  a  certainty. 

Idem.  ^*  ^^  person  makes  a  tea^e  for  so  many  years  as 

he  shall  live ;  or  if  the  parson  of  D.makes  a  lease  of 
his  glebe,  for  so  many  years  as  he  shall  be  parson 
there ;  these  leases  are  said  to  be  absolutdy  voi^  on 
account  of  the  uncertainty  of  their  continuance.; 
But  if  a  lease  be  made  for  21  years,  or  any  other 
certain  number  of  years,  provided  the  lessor  or  lessee 
shall  so  long  live,  or  continue  parson  of  D.,  it  ynXk  be 
good ;  for  the  lease  is  confined  to  a  certain  number 
of  years,  though  it  may  determine  sooner. 
Ferguson  V.  2^*  ^  l^Boe  was  made  for  seven,  fourteen,  or 
Coraish,        twenty-one  years.     It  was  contended  that  it  was  void 

2Burr.  1034.    .  "^  /  ^         .      ^  t,,..  .1. 

3  Term  R.     for  uncertamty  ;  but  the  Court  held  it  was  at  least  a 

^^^'  lease  for  seven  years ;  then  if  the  lessee  continued, 

it  was  for  fourteen ;  and  if  after  that  he  continued, 

it  was  for  31  years. 
Goodright         ^*  In  a  modem  ^ase  the  court  of  King's  Bench 
V.  Richard-    j^^^j^  ^^jj^^  ^  ^^^gp  1;^^^  tlifce,  SIX,  or  nine  ye^rs  w«a  de- 

3TeniiR.  termiiiable  at  tl^e  end  cf  three  or  fo^  ye^rs,  by  either 
^^^'  qf  the  parties ;  on  giving  reas^able  notice  to  quit. 

But  in  a  subsequent  case  the  C!oi|rt  of  Common  PlefM» 
]>aQn  y.  certified  to  the  Court  of  ChuQc^,  that  where  a 
|P||^^*  lease  was  granted  for  seven,  fo^rteen^  ortwe^ty-one 
399-^42.     year%  the  kssee  only  h«4  ^  ^'ptiwn  at  w^h  of 

those  pftio^f  the  )ea^  shapld.detenviipie. 
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33.  Although  a  lease  must,  at  ita  creation,  have  a  May  deter- 
precise  period  fixed,  beyond  which  it  is  not  to  con-  ^g^f  ^ 
tinue ;  yet  it  may  be  made  to  determine  prior  to  that  Tit.  8.  c.  i. 
period,  by    a  proviso   or    condition.     And  in  all 
modem  leases  there  is  a  proviso,  that  if  the  rent  is 
not  paid,  and  no  sufficient  distress  is  found  on  the 
premises,  the  lessor  may  re-enter. 

24.  All  lands  whereof  a  person  is  in  possession  What  mny  be 
may  be  leased.     There  are  also  some  kinds  of  incor*- 

poreal  hereditaments,  which  may  be  leased.  Thus  Davenport'^ 
an  advowson  appendant  may  be  leased,  with  the  8  Rep.  144. 
manor  to  which  it  is  annexed.  10— 65  6. 

25.  Tithes,  whether  in  the  hands  of  ecclesiastics  or 

lay  impropriators,  may  be  leased ;  and  in  the  case  of  Tit.28.ci. 
eccleaiasticsy  a  rent  may  be  reserved  on  such  leases^ 

26.  CMSces  which  do  not  concern  the  administra-  ]^^  ^' 

Clark, 

tion  of  justice,  but  only  require  skill  and  diligience.  Hard.  46. 
may  be  leased  icx  years ;  because  they  may  be  exe^ 
oited  by  deputy,  without  any  incimvenience  to  the 
public 

27*  All  natural  persons,  who  are  capable  of  alien*-  ^^  ^^ 
ting  their  property,  or  of  entering  into  contracts 
respecting  it,  and  all  lay  corporations,  may  make 
leases,  which  will  endure  as  long  as  their  interest  in 
the  thing  leased,  but  no  longer. 

28.  By  the  statute  iS  Geo.  III.  c.  7^  M-  ^  ^ 
enacted,  that  the  Courts  of  Chancery  of  die  United 
Kingdmn,  and  of  Ireland,  may  order  the  committee 
of  the  estate  of  lunatics,  to  make  such  leases  dT  their 
estates  as  the  Court  shall  direct.  And  where  hisatics 
have  A  power  of  lea9ing,  their  committees  are  enabled 
to  execute  such  power  under  the  diisetion  of  that 
Court 

29*  Leases  made  by  persons  having  no  estate  in  the  infra,  c.  19. 
lands  at  the  time,  owy  become  good  by  estoppel ;  of 
which  an  accowit  wiH  be  giiren  hereafter. 
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SO.  AU  leases  made '  by  tenants  in  tail  might  have 
been  avoided  by  their  issue,  and  by  the  persons  enti* 
tied  •  to  the  remainder  or  reversion.  But  by  the 
statute  32  Hen.  VIIL  c.28.  §  1.  it  is  enacted,  that 
all  leases  made  for  term  of  years,  or  life,  by  any  person 
or  persons,  being  of  full  age,  having  any  estate  of 
inheritance,  either  in  fee  simple,  or  in  fee  tail,  shall 
be  good  and  elB^tual  in  law  against  the  lessors  and 
their  heirs. 

'  31.  This  statute  does  not  however  extend  to 
persons  having  estates  in  remainder  or  reversion, 
expectant  on  the  determination  of  an  estate  tail^ 
who  are.  hot  bound  by  any  leases  made  by  the  tenant 
in  tail. 

dS.  A  lease  by  tenant  in  tail,  which  is  warranted 
by  this  statute,  though  made  by  feoffinent  and  livery, 
will  not  create  a  discontinuance*  Because  an  act  of 
parliament,  to  which  every  man  is  a  party,  allows  of 
such  leases,  which,  if  tortious,  as  all  discontinuances 
are,  parliament  would  not  allow.  Buf  if  a  lease  by 
feoffiident  be  not  warranted  by  the  statute  S9  Hen. 
VIII.  it  will  operate  as  a  discontinuance. 

S3.  It  is  enacted  by  the  same  statute,  that  ail  leases 
made  for  term  of  years  or  life,  by  persons  having  an 
estate  of  inheritance  in  right  of  their  wives,  or  jointly 
with  their  wives,  of  any  estate  of  inheritance,  made 
before  the  coverture,  or  after,  shall  be  good  and 
efi^ctual  in  law,  against  the  lessors,  their  wives  and 
their  heirs  :  provided  that  the  wife  be  made  a  party 
to  eveiy  such  lease,  and  the  lease  be  made  by  inden- 
ture in  the  name  of  the  husband  and  wife,  and  she 
do  seal  the  same,  and  that  the  rent  be  reserved  to  the 
husband  and  wife,  and  the  heirs  of  the  wife,  according 
to  her  estate  of  inheritance  in  the  same.  And  that 
tiie:  husband  shall  not  in  any. wise  alien,  dischaige, 
grant,  or  give  away  the  same  rent  ioi^ger  than  during 
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the  CQvertuie,  except  by  fine  levied  by  the  husband 
and  wife :  but  that  the  same  rent  shall  remain^  after 
the  death  of  the  husband^  to  the  person  to  whom  the 
lands  would  have  gone,  if  no .  such  lease .  had  been 
made* 

34.    If  the  circumstances  required  by  the  statute  Doe  v* 
are  not  obseiyed,  leases  by  husband,  and  wife,  of  the  5^^^^'^' 
wife's  lands,  ajre  not  binding  on  wives  surviving  their 
husbands.    If  the  wives  die  in  the.lif^ti^ie  of  their 
faudbanda,  their  hears  may  avoid  them. 

95.  At  common  law,  leases  made,  by  ecclesiastics^  Ecclesiastics 
of  lands  whereof  they  were  seised  in  right  of  their  £cclesi«.  . 
churches,  &c.  were  in  mai^  cases  not  binding  on 
their  successors:  it  was  therefore  enacted  by  the 
statute  32  Hen.  VIII.  c.  S8.  that  all  le^es  for  term 
of  years  or  life,  by  any  persons  having  ^n  estate  of 
inheritance  in  right  of  theii:  churches,  shall  be  good 
and  eflkrtual  ag;^inst  the  lessors  and.  thfsir  successors. 

86.  There  are  several  other  statutes,  by. which  all  t.}^"'^*!?* 

^  13— c.  10. 

alienations  by  ecdesifistical  persons  are  decided  void,. .14—^  c  u. 
excqit  leases  for  21  years,  or  three  lives.    And  as  {^j][^[^^^^ 

the  statute  32  Hen.  VIII.  is  called  an  enabling  sta- 

'  .       •       , 

tute ;  these  are  called  disablij^  statutes. 

37.  The   circumstances  required    by  the  statute  Circum- 
32  Hen*  VIIL  and  the,  subsequent  statutes,  to  render  quired  in 
leases  made  by  tenants  in  tail,  husbands  seised  in  these  Leases, 
right  of  their  wives,  and  ecclesiastical  persons,  valid 
and  bindix^  on  their  heirs  and  successors,  are  chiefly, 
these. 

»    S8.  1^  All  such  leases  must  be  by  deied  indented,  I  Inst.  44  a. 
and  not  by.  deed  poll,  or  by, parol.    .2*.  Must  be  made 
to  begin  from  the  day  of  the  makiqg  thereof,  or  from 
the  making  thereof. 

89«  y.- If  there  be.  w,  old  lease  in  being,  it  must  Wc^"- 
be,9urrendpred  or.  ended,  within  one  year  next  af^r 
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the  making  of  the  new  lease*  fiudi  suittoder  must 
be  absolute,  and  not  conditional ;  for  thefn  the  in- 
tention  of  the  statute  might  easilj  be  evaded,  by  set- 
ting up  such  old  lease  again,  upon  breach  of  the 
condition. 
^r'^Sb*?  *®*  ^  suitender  in  law,  by  Hife  taking  of  a  new  tease, 
Poph.  9.  *     either   to  begin  presently,  or  on  a  day  to  come, 

seems  a  good  surrendfef  withih  th^  statutes.  For  by 
taking  such  new  lease,  though  to  commence  on  a 
future  day,  the  first  lease  is  pre^ntly  surrendered,'  and 
gone ;  and  shall  not  continue  till  the  day  on  which 
i^e  new  lease  is  to  commence ;  but  by  accept- 
ajace  of  such  new  lease,  the  fi]^t  is  immediately  isur- 
r^DfJered,  because  both  leases  cannot  exist  together*. 
A&  th^  first  cannot  be  dissolved,  or  surrendered  in 
jfmrt,  it  must  be  surrendered  for  the  whole. 

41.  A  surrender  upon  condition  that  th6  lessor 

^ould  make  a  new  lease  within  a  week  after,  has 

been  held  good. 

Wihon  V.  42.  The  lessor  of  the  j)laintiff  beifig  a  prebendarj^ 

^Stra.'l20l.  of  Sarum,  brought  aid  ejectment  to  avoid  a  lease 

made  by  his  predecessor,  a^  not  being  conform- 
able to  the  proviso  in  the  statute  Sfi  Hen.  VIII., 
because  the  surrender  Of  the  forthitr  lease  was  with 
a  conditio^,  that  if  the  then  prebendary  did  not, 
within  a  week  after,  grant  k  new  lease,  the  sur* 
render  should  be  void;  whereby,  aJs  it  was  con^ 
tended  for  the  plaintifi^,  the  otd  term  Wai  not  abso- 
lutely gone;  but  the  lesee  reserved  a  power  of 
setting  it  up  again. 

iilie  Court  gave  judgement  for  the  defendalM;,  tins 
being  within  the  intent  tit  the  statute ;  wfaidi  was, 
that  there  should  not  be  two  leases  stattding  oirt 
against  the  successor.  Here  the  new  lease  was  made 
within  the  wdek ;  Ifrom  thent^e  it  became  an  abs6lute 
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sxtrnmAer,  both  in  deed  and  in  law :  the  whole  was 
out  of  tiie  lessee,  williout  farthef  act  to  be  done  by 
him.  In  ihe  proviso  in  the  statute,  there  was  the 
word  ended^  as  well  ad  surrendered ;  4fid  could  it  be 
said  that  the  first  llsa:^  wta  ^mt  elided  Thi^wasno 
more  than  a  reasonable  caoKdoU  in  tke  first  leasee,  to 
keep  some  hold  of  hiis  old  eMaSte,  tiH  a  MW  title  was 
mfadfellohita. 

4^.  ilkt  ^m.  16  EKe.  t.  ll.  S^.  enacts,  "that  4ia 
leases  to  be  made  by  any  eccl^sia^ti'cai  "^or  ^ci^llegiate^ 
p^rsdns,  or  others,  within  the  sttt.  l^!0te.  e.  10«,  of 
any  famds,  &e.  Whereof  BAy  forftieff  4«a8fe  f^  years  is 
in  being,  ^d  "liot  to  be  eitpir^d,  Mfrrendett^d^  or 
ended  within  fhi'efe  ytiat^  ne^t  ^^Hr  th«  mikSiig  6fm^ 
snch  new  ledsse,  nhall  ht  vddL  And  by  tite  3d  &tection 
of  Il8£lib.  all  bdbdd  and  coV«iftatits  fbr  tettis^i^  Mtf 
leases,  contrary  to  the  18  £iiis.  dr  this  dtatttte,  ai« 
declared  void. 

44.  There  are,  hdweter,  sonie  cases  in  which  k  4  b^,  w^^ 
bishop,  with  Ihe  consent  of  dean  and  chapter,  m$^  ^^ 
make  a  concitrrent  leaSfe. 

45.  4*.  The  duration  of  all  le^^ttilfae  under  ^1^  )  inst.  44  b. 
statntes  must  ndt  exceed  twenty-one  years,  or  three 

lives ;  but  it  may  be  for  fewer  years  or  lives.  The  in* 
tention  of  these  statutes  being  only  to  abridge  the 
power  6f  maldo^  lUng  and  Unrei^tSHetble  leases,  by 
redttcmg  them  to  a  determtinate  number  of  years  or 
li^  which  they  iriiould  not  exceed :  but  n^t  be 
made  as  much  under  as  the  party  pleased. 

46.  Ifabiidrop  makes  a  lease  for  four  lives,  ^oaiA  10  Rep.  62  a. 
one  of  them  dies  in  the  lifetime  tif  the  bishop,  so  fhit 

at  his  death  there  are  but  three  lives  in  being ;  yet^e 
Itase  win  be  void  against  his  successor.  For  as  it  Was 
<ffiginiJly  void,  no  Mbistequent  event  could  -  make  it 
good. 
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47*  If' a  lease  be  made  to  A.  for  the  lives  of  B.  C. 
and  D.,  it  is  a  good  lease  to  one  for  the  lives  of  three 
other  persons ;  and  a  lease  to  three  persons  for  three 
lives, .  is  all  one,  within  the  intent  of  these  statutes : 
for  in .  both  cases  three  lives  are  the  measure  of  the 
estate  created,  .which  is  all  the  statutes  require. 

48.  It  appears  to  be  understood,  that  a  lease  for 
sixty  years,  if  three  lives  shall  so  long  live,  is  good 
within  the  stat.  S3  Hen.  VIHr,  upon  a  principle  which 
will  be  stated  hereafter. 

49.  By  the  statute  14£liz.  c.  11.  §  17.  it  is  en- 
acted, that  the  stat  13  £liz.  c.  10.  shall  not  extend 
to  leases  of  houses  belonging  to  any  ecclesiastic^ 
persons,  or  bodies  politic  or  corporate,  situated  in  any 
city,  borough,  town  corporate,  or  market  town,  or 
the  suburbs  thereof;  but  that  all  such  houses  may 
be^  granted  and  demised  as  they  might  have  been 
before  the  making  of  that  statute,  except  capital  or 
dweUing  houses.  But  by  the  19th  section  of  this 
act,  all  leases  for  more  than  forty  years  are  prohibited. 
It  has  however  been  held,  that  covenants  for  renew- 
ing  leases  of  houses  in  towns,  are  not  .prohibited  by 
the  18  £liz«,  which  only  restrains  leases  made  against 
the  stat.  Id  Eliz. 

50.  5\  All^  leases  under  these  statutes  must  be  of 
lands  or  tenements,  whereto,  resort  may  be  had  for 
the  rent  reserved  by  distress,  otlierwise  the  heirs  or 
successors  of  the  lessors  would  be  without  any  remedy 
for  the  recoveiy  of  the  rent.  These  statutes  do  not 
therefore  extend  to  adypwsons, ,  tithes,  or  other  in- 
corporeal hereditaments.  Leases  of  tithes  are  now 
established  by  a  particular  statute. 

51.  6^  The  stat.  32  Hen.  VIII.  does  not  extend  to 
any  Ip^e  of  .manors, .  &c.  which  have  not  most .  com* 
monly  been  letCen  to  farm,  or  occupied  by  tlie  farmers 


Tiiie  XXXII.    Deed.    Ch.v.  §51—54.  81 

thereof  by  the  space  of  20  years  next  before  such 
lease'thereof  made.  The  intention  of  this  clause  was 
to  prevent  the  persons,  enabled  by  the  statute  to 
demise,  irom  making  leases  of  their  mansion  houses 
and  demesnes,  so  as  to  bind  their  heirs  or  successors  ; 
as  that  circumstance  would  have  produced  a  great 
decay  of  hospitality. 

52.  Various  opinions  have  been  held  upon  the  Bac.  Ab.Tit. 
construction   of  this  clause.     The  b^ter  of  them  ^^«^®»  ^• 
seems  to  be,  that  it  consists  of  two  parts  in  the  dis- 
junctive :  if  either  of  them  be  observed,  it  is  suffi- 
cient to  support  the  lease.   The  first  is-^"  which  have 
not  most  commonly  been  letten."    Which  is  general. 
The  other  is — "  or  occupied  by  the  farmers  thereof 
by  the  space  of  20  years." — That  the  most  natiu-al 
abd  genuine  meaning  of  the  clause  is,  that  the  lands 
to  be  leased  must  either  be  such  as  have  been  most  ^ 
commonly  letten ;  that  is,  such  as  are  not  reputed 
part  of  the  demesnes ;  or  such  as  have  been  occupied 
by  the  fanners  thereof  by  the  space  of  twenty  years. 

53.  If  lands  have  been  let  or  occupied  for  eleven  idem, 
years,  or  more,  at  one  or  several  times,  within  the 
twenty  years  next  before  a  lease  for  21  years,  or  three 
lives,  it  will  be  sufficient :  and  a  demise  by  copy  of  Baugh  v. 
court-roll  will  be  considered  as  a  sufficient  letting  Haines,  ^ 
within  the  statute.  ""  "  \r^J 

54.  7\  The  statute  82  Hen.  VIII.  further  pro- 
vides, "  That  upon  every  such  lease  there  be  re- 
served yearly  during  the  same  lease,  due  and  payable 
to  the  lessors,  their  heirs  and  successors,  to  whom  the 
lame  lands  should  have  come  after  the  death  of  the 
lesiors,  if  no  lease  had  been  thereof  made,  and  to 
whcMn  the  reversion  thereof  should  appertain,  accord- 
ing to  their  estates  and  interests,  so  tnuch  yearly 
farm  or  rent,  or  more,  as  hath  been  mo«t  accuf^toni- 
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ably  yidden  or  paid  for  the  manors,  &c.  so  to  be 
letteHj  within  twenty  years  next  before  such  lease 
tTiereof  made. 

55.  By  the  stat.  18  Eliz.  c.6.  it  is  reqdl-ed,  thW 
in  kli  leases  made  by  the  Colleges  of  Oxford,  tatti- 
bridge,  tVinchester,  and  Eaton,  oile  third  of  thfe 
old*  rent  be  reserved  in  corn. 

It  was  formerly  doubted  whether  ecclesia^cal 
persons  .might  make  a  lease  of  part;  'of  l^iSis, 
which  had  been  usually  let  fot  a  certaSn  reift,  ft- 
seriing  a  rent  pro  rata.  But  now,  by  the 'staltftfe 
39  &  40  Geo.  HI.  c.  41.,  it  is  enacted,  that  whfert 
a*iy  part  of  the  possessions  of  any  ecclesriasticai 
|)ef%6ns  '1^11  be  demised  by  sevfetd  itujS&Sj  Which 
Wasltorrfteily  'demised  by  one ;  or  where  »*partyhtil 
be"i!emis%d  fbr  leBs  than  the  ancient  rafft,  'irnddie 
ifesidue  shall  be  retained  in  the  ^ossessimi  of  Hht 
telfiifiOr ;  the  several  rents  reserved  on  the  sepatate 
&6niises  of  the  specific  parts^  shall  betaken  td  be 
rife  ancient  rents;  with  a.  proviso,  that  whete  die 
iK^hdle  of  such  premises  shall  be  demised  in  parts,  the 
aggf^ate  r^ts  reserved  shall  hot  be  less  than  4lie 
old  accustomed  rent ;  and  so  in  proportion  Wh^^e  a 
]5art  shall  be  retained  in  possession  by  the  lessor. 

8*.  The  last  rule  to  be  bbs^rved  in  respect  to 
leases  under  this  statute  is,  tliat  they  must  not  be 
made  without  impeachment  of  waste.  For  if,  as 
the  preamble  speaks,  long  and  unreasonable  l&ise^ 
are  the  chief  cause  of  dilapidations,  and  of  the '  dwaiy 
of  hospitality,  much  more  wduld  they  be  so,  if  th^ 
were*  made  dispunishable  for  wadte. 
ParsoDs  aDd        56.  Parsons  and  vicars  are  expressly  exceptlsd  Out 

5i^b  Tit.  ^^  *^®  ^^^  ^^  ^^"'  VIII.,  so  that  they  are  not,  as 
Lease,  F.        Other  sole  corporations,  enabled  by  that  statute  fc^ 

make  any  leases  to  bind  their  successors ;  ^thotit 
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^  t^onfinnation  of  die  patFon  and  ordmary^  but  re^ 
main  as  thay  did  aticommon  law.  They  are,  however, 
not  restrained  by  the.sta*.  18  Miz.  from  makingleases 
fbr  21  years,  or  three  lives :  .but  then  such  leases 
must  not  only  be  confirmed  by  the  patron  &nd 
ordmary,  hut  must  itlso  be  made  in  conformity  to 
die  e^t  roles  or  qualities  already  mentioned^  other-  . 
wise  they  will  not  %md  the^suceessbr.  And  they  are 
restrained  4>y  18  Eliz.  from  maldng  leases  lor  any 
longer  time:  notwtthsandii!^  any  con&mafion  6t 
corformity'to'ttie  niles  before  mentioned. 

IPf.  Tenants  for  life  cannot  make  leases  to  continue  Tenants  for 
lonfrer  ftaa  their  own  lives.  If  A.,  lessee  ^^the  life  ¥^\  .- , 
of 'B.'malEes  aleasfe  for  years,  .by  deedindenfted,  and 
afterpurefaases  the  reversion  in  fee.  B.  dies.  A.  *sha& 
avmfl  -his  own  less6,  for  lie  may  xronfess  and  avoid  tibe 
lease  idudi  "took  eflfedt  in  point  of  interest,  and  tie- 
teaniiied  by  ibe  Iteath  of  B. 

^.  Whese  the  person  in  remainder  or  reversion  i  f  nst.  45  a. 
joms  wilii  Ae  tenant  for  life  in  makings  lease ;  it  is  'q^^'^ 
conaiderad,  ^during  the  Ufe^cff  the  tenant  4br  life,  as  6  Rep.  14. 
his^leaee,  «nd  the  coiffirmBtion  of  the  remainder-man 
OTiMversioner.    Jfl^ber  the  ^atfa  of  €ie  tenant  for 
(ft,  it  is  •.eoniQ^bred  as  the  lease  of  the  «remiunder- 
nan  or  reverMoner ;  'and  tbe  confirmation  of  tiie 
tennttTor  life.^ 

39.  "^W^ere  'tenant  in  -dower,  -or  by  tiie  curtesy,  Tenants Jn 
nakesa  lease  ^forTears, and^dies,  the  lease  is  dbsd-  ^""^^^qI^^^ 
lotdy  determined ;    for  though  their  estates  tore  tesy. 
^uodammodo  a  <*ontinusnce  of  the  ^estates  of  the 
httibani  and  w^,  *yet  it  is  a  continuance  ofdy  /for 


•  Topuiu  for  life  zrt  freqjaeatly  enabled  by  poiiven  to  make  ^ 
for  long  terms ;  of  which  an  account  will  be.given  in  Cb.  16* 
of  thb  HUe. 
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life  J  they  have  no  power  to  contract  for  the  inherit 
tance  \  consequently  their  leases  or  charges  fall  oS^ 
with  the  estate  out  of  which  they  were  derived. 

60.  As  lessees  for  years  may  assign  or  grant-  over 
their  whole  interest,  so  they  may  grant  it  for  any  fewer 
number  of  years  than  those  for  which  they  hold  it« 

61.  By  the  statute  4  Geo.  II.  c.  28.  §  6.  reciting 
that  leases  for  lives  or  years  could  not  be  renewed, 
without  a  surrender  of  all  the  underleases  derived  out 
of  the  same  ;  it  is  enacted,  that  all  future  renewals  of 
leases  for  lives  or  years  shall  be  deemed  good  and 
valid,  without  the  surrender  of  any  derivative  leases. 

62.  It  is  said  in  Bacon's  Ab.  that  a  guardian  in 
socage,  having  not  only  an  authority,  but  an  interest 
in  the  lands  descended  to  his  w^d,  may  make  leases 
for  years  in  his  own  name ;  for  he  is  qtuisi  dominus  pro 
tempore.  But  it  has  been  determined  that  such  leases 
become  void,  as  soon  as  the  infant  attains  his  full  age. 

A  testamentary  guardian,  or  one  appointed  pur- 
suant to  the  statute  12  Cha.  IL  c.  24.  is  the  same, 
in  office  and  interest,  as  a  guardian  in  socage.  ^ 

63.  As  executors  and  administrators^  may  dispose 
absolutely  of  terms  for  years,  vested  m  them  in  right 
of  their  testators  or  intestates ;  so  may  they  lease  the 
same  for  any  fewer  number  of  years  :  and  th^  rients 
reserved  on  such  leases  will  be  assets  in  their. hands. , 

64.  Joint  tenants,  coparceners,  and  tenants .  in 
common  may  either  make  leases  of  their  undivided 
shares ;  or  else  may  all  join  in  a  lease  of  the  whole. 
One  joint  tenant,  coparcener,  or  tenant  in  commpn 
may  also  make  a  lease  of  his  part  to  his  companion  ; 
for  this  only  gives  the  lessee  a  right  of  taking  the 
whole  profits,  when  before  he  had  but  a  right  to  the 
moiety  of  them,  and  he  may  contract  with  his  com- 
panion for  that  purpose,  as  well  as  with  a  stranger. 
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65.  It  has  been  stated,  that  by  the  general  custom  Copyholders. 
of  most  manors,  copyholders  may  make  leases  for  one, 

and  sometimes  for  three  years ;  and  that  they  may, 

with  the  lord's  licence,  make  leases  for  any  number  of 

years  :  but  though  a  lease  be  made  by  a  copyholder,  Haddon  v. 

not  warranted  by  the  custom,  without  licence  of  th^'  crJ^^Ei^"*^^ 

lord,  it  is  not  absolutely  void ;'  for  the  lessee  msif  461. 

maintain  an  ejectment  against  strangers. 

66.  All  persons  incapable  of  binding  themselves  by  ^ho  are  io- 
any  other  contract,  such  as  persons  of  nonsane  me-  making 
mory,  &c.,  are  of  course  incapable  of  tnaking  leases ;  ^^«5- 
but  it  has  been  stated  that  the  committees  of  lunatics  *°^e  § 
may  now  make  leases  of  the  lunatic's  land,  under  the 
direction  of  the  Court  of  Chancery. 

67.  An  infant  cannot  make  a  lease  of  his  lands,  un-  Infants, 
less  it  be  evidently  beneficial  to  him.  Where  no  rent  is 
reservedi  it  has  been  held  by  some  to  be  totally  void, 

while  others  hold  it  to  be  only  voidable :  it  appears  Bac.  Ab.  Tiu 
however  to  be  settled,  that  if  an  infant  makes  a  lease      **^'    * 
for  yearsy  •  he  cannot  plead  non  est  factum^  but  must 
avoid  it  by  pleading  the  special  matter  of  his  infancy  ; 
which  seems  to  favour  the  opinion  of  those  who  hold 
that  the  lease  is  not  totally  void. 

68.  If  an  infant  makes  a  lease  reserving  rent,  it  is  idem. 
prhna  Jacie  good  j  because  it  is  presumed  to  be  for 

his  benefrt.  But  it  is  voidable  by  the  iilfant;  when 
he  comes  of  age ;  or  by  his  heir  if  he  dies  under  age. 
If  a  case  of  this  kind  were  now  to  arise,  the  principle 
upon  which  its  validity  would  depend,  would  be, 
whether  it  was  beneficial  or  not  to  the  infant.  As  3  Burr.  1806. 
Lord  Mansfield  has  observed,  that  very  prejudicial 
leases  may  be  made,  though  a  nominal  rent  be  re- 
served :  that  there  may  be  most  beneficial  conside- 
rations for  a  lease,  though  no  rent  be  reserved.    And 
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that  an  infant  may  make  a  lease  without  rent,  for  the 
purpose  of  trying;  his  tit^e. 
Married  69*  Married  women  being  disabled  by  the  commcm 

law  from  making,  any  disposition  of  tbeiis  real  estates 
during. 


ante,  j  33.    the  statufe  dS  Hen«  VIII.  enables  theis  husbands  to 

make  leases  for  them* 

Of  void  and       70.  There  are  many  cases  in  which  leases  made  by 

h^^^        persoAs  b^viag  only  a  particular  estate  in  the  lands, 

become  absolutely  vcjdf  by  the  death  of  the  lessor  ; 
and  others  where  they  are  only  voidable  by  the  heirs,  or 
pex^ftons  isL  remainder  or  reversion.  This  distinetion  is 

I  lQst.2U  b.  frequently  material;  for  where  a  lease  becomes  abso- 
lutely void,  by  the  death  of  the  lessor,  no  acceptance  of 
T&at^oi:  any  other  act  by  the  heir,  or  person  in  re- 
mainder or  reyersion,  wiUl  make  it  good ;  whereas 
if  a  lease  be  voidable  only,  acceptance  of  sent  will 
operate  as  a  confirmation  of  it 

1  Inst.  49  tt.      71.  All  leases*  by  tenants  in  tafl,  not  warranted  by 

llie  statute  32  Hen.  VIIL  are  voidable  by  the  issue 
ID  tail.  If  the  ifisueaccqit  of  rent  or  feally  after  the 
dtetb  0f  their  ancestor  y  or  bring  an  action  /or  the 
rent,  or  for  waste,  these  acts  will  operate  as  a  con- 
.  ftrmatiMi  of  tbe  lease. 

Idem.  79.  With  respect  to  leases  made  by  tenants  in  tail 

codformatole  to  the  statute  S3  Hen.  VIIL»  though 
bindiiig  on  the  issue^  they  are  void,  as  against  the 
persoifs  m  remainder  and  reversion :  so  that  bo 
acceptance  of  rent  by  them  will  operate  as  a  confirm* 
ation.  As  to  leases  not  conformable  to  thr  statute 
82  Heii-  VIII.  they  are  of  course  void  as  to  the 
remaibder-maa  or  reversioner. 

7S.  It  has  been  stated  that  leases  made  by  husband 
and  wife,  of  the  wife's  land,  though  not  conformable 
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ta  the  statute  32  Hen.  VtH.,  are  only  voidable  by  Doe  v. 
the  wife ;  therefoire  {acceptance  of  rent  by  her,  after  7  xerm  R. 
hej^  hu^and's  deat^,  will  operate  as  a  confiirmatioh.     ^^- 

74f*  I^.  is  said  that  the  lea,$e  of  %\ie  husband  alone^  Lease,  G. 
of  Im  wife's,  land,  is  only  voic^ble  ^)y  the  vjife,  and^  ?oa*"°^q^' 
not  absoluteily  voi^d.     Soni^  ^Quhts  are  raised   re-  Doug.  R.  52. 
sp^cting  thispoiqt  by  the  late  Mr.  Serje^pt  WilliamS|.* 

75.  All  leases  made  by  tenants  for  life  become 
absolutely  vpid  by  their  de^^h  j  so  that  no,  accept- 
zs^c^,  qi  rent,  or  other  ac^,  by  the  persons  entitled^  to 
tb^  remf^nder  or  rever^ionA  will  operate  as  a  confir- 
u^ation  of  them. 

75.  A  tenant  for  life  made  a  lease  for  21  yearsy  Jenkins  v. 
and  died  before  the  ezp^ratipn  of  th?  ter^;n.     T^e  co"'^^*482 
reiQ2|itider-man  suffere4  th^  tjpAant  to    continue  i^ 
poasessiiQi)  four  or  five  years,  received  the  ice^t  regu- 

larly  duripg  that  time,  then  gaye  him  notice  to  q\iit, 
and  brought  an  ejectment. 

l4Wd  M^pi^^ld  8^4 — Th??  W*^  *  void  lea/se  ;  b\it  if 
it  were  voi^^lje  only,  tJffi,  acceptance  of  rent  a^on^^ 
twaccompaiue4  with   any  either  circumstance,  was 
not  a  sufficient  coi)^rp[)s^t^<W«     I^  could   not  be  a 
confirmt^^ipn,  unless  4one  wi^h  a  knowledge  of  the 
title  at  the  time ;   or  unless  the  remainder-man  lay 
bj,  and  su^red  the  tenant  to  lay  out  his  money  in 
improvements,  in  confidence   of  continuing  tenant. 
But  herp  \t  was  a  void  lease  ;  and  in  general  a  void 
le^se  w^  incapable  of  qonfiqi^ation. 

76.  In  a  subseqi^ent  ca^  Lord  Mansfield  held 
that  a  lease,  whicl)  was  void  against  a  remaipder-man, 
coqld  pot  be  set  up  )iy  his  acceptaqce  of  rent,  and 


•  With  respect  to  the  cases  where  leases  made  by  ecclesiastical 

persons  are  void,    or    only  voidable,  the  student  is   referred  to 

B<ia>u*t  Ab.  Tit.  litwe,  H. 
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suffering  the  tenant  to  make  improvements,  after  {ii» 
interest  became  vested  in  possession. 
Doe  V.  But-  77.  A  tenant  for  life  made  a  lease  for  99  yeai-s, 
c^cr,  oug.  .^  ^^  persons  should  so  long  live.  The  remainder- 
man received  rent  and  heriots  for  several  years  from 
the  lessee,  who  laid  out  considerable  sums  of  money, 
after  the  death  of  the  lessor,  in  improvements.  Lord 
Mansfield  said,  there  did  not  appear  to  have  been  any 
intention  either  to  confirm  the  old  lease,  or  to  grant 
a  new  one  :  both  parties  had  proceeded  under  a  mis- 
take, and  had  supposed  the  original  lease  to  be  good. 
Judgement  was  given  that  the  lease  was  not  con- 
firmed. 

78.  The  Court  of  Chancer}'-  has  however  held,  that 
where  a  remainder-man  accepted  rent,  and  suffered 
the  tenant  to  make  improvements,  knowing  the 
defect  in  the  lease,  he  should  execute  a  new  lease 
to  hjim. 
Stiles  ▼.  79.  A  tenant  for  life  made  a  lease  of  a  house  under 

3  At^92.    *  power.     The  lessee  assigned  over  the  premises  to 

one  Stiles,  who  rebuilt  the  house.  After  the  death  of 
the  lessor  the  remainder-man  accepted  rent  during 
six  years,  during  which  time  the  tenant  built  new 
offices.  The  remainder-man  afterwards  brought  an 
ejectment  against  the  tenant,  and  recovered  the 
possession ;  the  lease  not  being  made  pursuant  to 
the  power.  Tlie  tenant  filed  a  bill  in  Chancery  for 
an  injunction  to  stay  proceedings  at  law,  and  to  be 
quieted  in  the  possession  of  the  house.  ^ 

Lord  Hardwicke  said,  that  where  a  remainder- 
man lies  by,  suffers  the  lessee  or  assignee'  to  rebuild, 
and  does  not  by  his  answer  deny  that  he  had  notice 
of  it ;  these  circiunstances  together  would  bind  liim 
from  afterwards  controverting  the  lease.  Decreed 
that  the  defendant  should  execute  a  new  lease  to  the 
plaintiff. 
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80.  Where  there  is  a  proviso  inserted  in  a  lease,  ilnst.2ir)tf. 
that  upon  non-payment  of  the  rent  reserved  on  a  ^'  ^  "' 
certain  day,  the  lease  shall  be  void  ;  if  the  rent  is 

not  paid  on  the  day  named,  no  acceptance  of  rent 
after,  will  operate  as  a  confirmation. 

81.  King  Philip  and  Queen  Mary  demised  the  Finch  v. 
seat  of  the  priory  of  Ravenstone  to  T.  Throckmorton  ^ortoD 
for  70  years,  rendering  rent,   with  a  proviso,  that  Cro.  Bliz. 
upon  non-payment  widiin .  40  days  after  the  day  it  53.  •  ^P  ' 
was  due,  the  lease  •  should  be  void.     The  rent  was 

not  paid  within  40  days  in  9  Eliz.,  but  afterwards  the 
Queen's  receiver  accepted  it,  made  an  acquittance, 
as  if  it  had  been  paid  at  the  day ;  and  continued  to 
receive  it  till  30  Eliz.,  when  the  Queen  granted  the 
land.  *  The  non-payment  of  the  rent  in  9  Eliz.  within 
the  forty  days  was  found. by  office,  upon  which  the 
new  grantee  entered.  .  The  case  was  argued  several 
times  in  the  Exchequer,  and  all  the  barons  agreed : 
1.  That  the  lease  became  void  immediately  upon  the 
non-payment  of  the  rent,  for  the  words  were»  that 
upon  non-payment  the  lease  should  cease  and  be  void. 
So  that  the  land  was  discharged  of  the  contract,  and 
the  patentee  was  no  longer  a  termor ;  nor,  as  Man- 
wood  said,  a  tenant  at  will  or  at  sufferance.  %  That 
the  acceptance  of  rent  afterwards,  could  not  make  a 
void  lease  good. 

A  writ  of  error  was  brought  before  the  Lord 
Keeper  and  .the  Lord  Treasurer,  where  the  judg- 
ment was  affirmed,  for  this  reason,  that  the  proviso 
should  be  taken  to  be  a  limitation  to  determine  the 
estate,  and  not  a  condition  to  undo  the  estate  ;  which 
could  not  be  defeated^  in  case  of  a  condition,  but 
by  entry. 

82.  -  If  there  be  a  proviso  in  a  lease,  that  upon 
aUeiiation  the  lessor  shail  re-enter  ;  there,  if  the  lessor 
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accepts  r^nt  after  the  breach  of  the  condition,  he 
cannot  take  advantage  of  it,  imless  he  was.  ignorant 
of  3uch  breach;  in  which  case  acceptance  of  rent 
will  not  bar  him. 
Tit.  13.  c.  1.      83.  In  Pennant's  case*  the  lessee  aliened  without 

§  36. 

^       licence,  for  which  the  lessor  enteited.   The  lessee 

aaid>^  that  before  the  re-entry,  the  lessor  accepted 

Roe  n.  Har-  rent  \  to  which  the  lessor  replied,*  that  before  the 

?TSmR.     '^c.ipt  «f*w»t  ^^  no  notice  of  the  aUenatioB. 
425.  *  Xt  WHS  adjudged  for  the  plaintiff. 

84<  But  whiyre  the  lessor  has  notice  of  the  breach 
of  a  eonditioii^  and  afterwards  accepts  rent,  it  will 
operate  as  a  waiver  of  the  forfeiture,  and  a  confirma- 
tion of  the  lease* 
Davidjf ^^  ^'  9^  In  a  l^sfle  for  HI  years,  there  was  a  covenant 
Cowp.  803.  ihtt  the  lessee  should  not  underlet,  asa^,  or  trans- 
fer the  prenuseiG),  without  the  assent  of  the  lessor : 
with  ^  powerof  enti^  in  c^e  the  Icflsee  did  not  ob^ 
(QfvQ.  the  covcmanta.  The  lessee  imderiet  part  of 
tib&  preroisis*  hut  wth  the  knowlec^  of  the  lessor, 
wha^i^epted  rent  accrued  after  such  u«d^etting^ 

liOrd  Mansfield  safed^  that  to  construe  the  accept- 
aufie  of  rent,,  due  since  the  condition  broken,  a 
waiver  of  the  forfeiture,  was  to  construe  it  according  to 
the  intention  of  the  parties.  Upon  the  hret/oh  of  the 
condition,  the  landlord  had  a  right  to  enter.  He  had 
full  notice  of  the  breach,  and  did  not  take  advantage 
of  it|  but  accepted  rent,  subsequently  accrued }  that 
showed  he  meant  the  lease  should  continue.  Cases 
of  ibrfeiture  were  not  favoured  at  law ;  and  where 
the  forfeiture  was  once  waived*  the  Court  would  not 
assist  it 
Who  may  be  86.  All  persons  whatever,  though  they  he  idiots, 
^'®^®^'        lunatics,  infants,  or  married  women,  may  be  lessees  ^ 

because  a  lease  is  always  presumed  to  be  beneficiaL 
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Where  the  lessees  labour  under  any  disabilities  at  the 
time  when  the  lease  is  made,  they  may,  upon  the 
removal  of  their  disabilities,  avoid  such  leases ;  but 
if  they  continue  ta  occupy  llie  tUngs  demised,  after 
such  removal,  the  lease  becomes  good. 
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Section  1. 

Exchange.        A  N  exchange  is  a  mutual  grant  of  equal  interests, 

the  one  in  consideration  of  the  other;  "  as  if 
J  62.  (says  Littleton)  there  be  two  men,  and  each  of  them 
is  seised  of  one  quantity  of  land  in  one  county,  and 
the  one  granteth  his  land  to  the  other,  in  exchange 
for  the  land  which  the  other  hath  ;  and  in  like  man- 
ner the  other  granteth  his  land  to  the  first  grantee, 
in  exchange  for  the  land  which  the  first  grantor 
hath.'* 

1  lost.  51  6.       2.  There  are  five  circumstances  necessary  to  an 

exchange:  1.  That  the  estates  given  be  equal.  2. 
That  the  word  escambium,  exchange,  be  used ;  which 
cannot  be  supplied  by  any  other  word,  or  described 
by  any  circumlocution.  3.  That  there  be  an  execu- 
tion by  entry  or  claim  in  the  life  of  the  parties.  4. 
That  if  it  be  of  things  that  lie  in  grant,  it  be  by  deed. 
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S.  That  if  the  lands  lie  in  several  counties,  it  be  by 
deed  indented  ;  or  if  the  things  lie  in  grant,  though 
they  be  in  one  county. 

3.  With  respect  to  the  first  of  these  circumstances,  i  Inst.  50  h. 
it  is  only  necessary  that  the  equality  be  in  the  quan- 
tity of  the  estates  exchanged ;  as  an  estate  in  fee  for  Lit.  §  64, 5. 
an  estate  in  fee,  an  estate  for  life  for  an  estate  for  \\£i ; 

and  not  in  the  value,  quality,  or  manner  of  the  estate. 
Therefore  an  estate  in  joint  tenancy  maybe  exchanged 
for  an  estate  in  common.  So  lands  may  be  exchanged 
for  rents,,  commons,  or  any  other  inheritance  con- 
cerning lands.  It  is  said  in  Bustard's  case,  that  an  ^  Rep- 1^  ^- 
estate  in  reversion,  expectant  on  an  estate  for  life,  902* 
may  be  given  in  exchange  for  land  in  possession ; 
for  in  such  case  the  parties  are  not  deceived. 

4.  An  estate  tail  may  be  exchanged  for  an  estate  1  inst.  50  h. 
in  fee  ;  which  will  continue  good,  till  avoided  by  the 

issue  in  tail.     A  base  fee  may  be  exchanged  for  an  ^  RoU.Ab. 
estate  in  fee  simple. 

5.  A  man  may  give  an  estate  for  life  of  the  donee,  Idem, 
in  exchange  for  an  estate  for  another's  life ;  for  the 
estates  are  equal,  both  being  estates. of  freehold.  Ser- 
jeant Roll  says,  that  an  estate  for  three  lives  may  be  * 
given  in  exchange  for  an  estate  for  one  life ;  for  both 

are  estates  of  freehold,  and  so  equal. 

6.  It  has  been  stated,  that  an  exchange  between  a  Tit.  4. 
tenant  in  tail  after  possibility  of  issue  extinct,  and  a 
bare  tenant  for  life,  is  good ;  for,  with  respect  to 
duration,  their  estates  are  equal. 

7-  Since  the  statute  of  frauds,  every  exchange  must  Muit  be  in 
be  by  deed  in  writing.     It  must  also  be  executed  in  executS.*" 
the  lifetime  of  the  parties  j  for  as  livery  of  seisin  is  not  I-it.  §  62. 
necessary,  the  parties  have  no  freehold  in  deed,  or  in 
law,  ia  them,  till  entry.     Therefore,  if  both  of  the 
parties  die  before  the  entry  of  either,  the  exchange  is 
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-vckL    The  heir  ^Mieam«it«tMr  ami  tflke  A«sft 

fiOMliidsei^  i)ecaiiBeheifiFnaiadlMilytoladDeit%wft>' 

of  limitation  of  estate,  in  couiM  «f  ^esoent.    ^ut  iif 

ilt.i&'.  c.'s.  one^ifbetrg^  wid the  cMier  diet  iMibre  wttiy,  4its  heii* 

nw^KfltBr. 

8.  ^R^ve  BA^eKefaMigeiBtttBiAetiy^loiBetuii 
ti^  iiibeKvrcwfieiioe  is  ipieveiMied ;  as  Hbe  BtaMfce  of 
uses «»bciiMb  the  {k^ssesdicNi  without  entry:  aodaH 
incidents  annexed  to  an  exdiati^  at  ^coaamon  ^law, 
wfil^ie^jpfeseived. 

^  In  cwieiy  deed  of  exidiange  theie  is  an  isBfiiied 

trnmaflyp  adaingfram  the  ivwd  e^amMim,  of  w^hieh 

c.  24.  SOI  .account  wS\  be  given  heteafter. 

Who  may         ri0.  i^  pevsons  iieho  apetci^Ue  €if  oonv^ag  thfinr 

«**"«*•      lands,  m.9r  of c««rBe*«jhange<Ae«wi*«ttK«.    ff 

ilMt.^i6.  MJi&nt  exchanges  lands,  ^nSkersoR  &ose  taken  in 

Miehange,  «nd  oontinnes  to  <b^d  them  after  he  attains 

his  lAU  age,  iShe  exchange  i^ecomes  perfect :  *for  it 

was  not  originally  void,  because  the  <etitiy  df  the  in- 

fimt ^waa^eqiuvaileilt  to  }mety ;  as  <wdQ  as  in^respert  to 

the  reeompisnde*;  ^but  ^aiily  voiditble. 

Anon.  tl.  ^4ittlbandlmd  <wife  eschange^Hie  'lands  ctf*^ 

Tit.35.c.io.'^*^^»  ^r^dftherJintds;  the  -^wtfe  may,  -atfber  4)er  hns- 

iNmd's  dadiSi,  Hetvord  1!he  'exchange,  though  ^ 
should  join  with  ^her  ^n^band  tin  a  %ne  of  "^e  lands 
takm  ^m  'emAanige.  fitit  if  ^e  wife  agrees  to  ^the 
ei0ehange,  ^iCiler  <lser  liudband'Hs^ath,  she  can  never 
aroidilt 

Furthers  12.  After  the  stattttes  1  and  18  Eliz.,  no  exchange 

aitte,  c.  2.      0f  ^i8ki^<^belongiQg  to  (the  ehurdb,  by  an  eccleaiaistic, 
*  ^^*  bound  *the  successor, -though  adnll  equivalent  were 

given.    But  'now  it  is  otbeewise. 
Can  only  be       liS.  ^tttltfton  speaks  of  an^exchangeas  of ^a  trans* 
Persons.        sotiofll  bIStween  two'persons ;-  and  ^r.  Hafgrave  says 


1  insu  50  6.  it  <(«as^k«td  qln^  at%(e^T!ask^;fiiit  w  e3i!6hanse,  tn  the 

a.  1.  ^ 
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strict  legal  sense  .of  the  word,  could  not  be  bietween  Prov.  of 
three  persons,  the  principle  of  it  not  being  applicable  B.*Wintoii 
to  more  than  two  distinct  contracting  parties ;  for  3  WiU.  389. 
want  of  the  mutuality  ^nd  recl^rbcity  on  which  its 
(^ration  so  entirely  depends.  For,  &*st,  the  consider- 
ation of  an  exchange,  and  the   implied  warranty 
incident    to    it,    is  the   receiving    something  with 
warranty  from  the  same  person,  to  whom  something 
with  wairranty  is  given :  but  if  there  could  be  tittle 
distinct  parties,  each  would  give  to  one,  and  receive 
ftbtsL  aa6Vher.    Secondly,  the  implied  condition  of 
rie-entry  is,  that  it  may  be  ma^  on  him  wtidse  title 
fails :  but  if  there  could  be  three  parties  to  an  't%^ 
change,  then  each  person  would  be  liable  to  re-entry 
Ibr  the  fkult  of  another's  title,  as  well  as  ^  his  own. 

14.  Although  there  cannot  be  more  than  two  dis*  i  inst.  5i  m^ 
tinct  parties  to  an  exchange,  yet  there  may  be  more  °'  *• 

than  two  persons.  Thus  an  exchange  between  two 
joint  tenants,  and  two  tenants  in  common,  is  good  \  fi>r 
although  four  persons  are  named,  yet  they  constitute 
only  two  distinct  parties.  The  same  observation 
applies  to  any  number  of  persons,  if  so  conjoined  in 
the  mutuaUty  of  giving  and  receiving  in  exchange,  ^ 
to  make  only  two  distinct  relative  parties. 

15.  It  has  been  stated  that  joint  tenants,  copar-  Partition, 
ceners,  and  tenants  in  common,  may  make  a  voluntary  H*'  *®»  *  ^» 
partition  of  tiheir  estates.   The  iMtrument  to  effect 

this  is  ^catted  a  d)^d  of  partition,  by  which  the  lands 
are  divided  into  distinct  portions,  land  allotted  to  the 
several  parties,  who  take  them  in  severalty.  In  the 
old  deeds  of  partition,  it  was  'merely  agreed  that 
one  should  enjoy  a  particular  part,  and  the  other, 
another  part,  in  severalty ;  but  now  it  is  usual  for  all 
the  parties  mutually  to  convey  and  assure  to  each 
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other  the  different  estates  which  they  are  to  take,  in 
severalty,  under  the  partition. 

16.  By  the  common  law,  coparceiiers,  being  com- 
pellable to  make  partition,  might  have  done  it  by 
parol  only ;  but  joint  tenants,  and  tenants  in  common 

ante,c.3.§L  must  have  done  it  by  deed.    The  statute  of  frauds 

has  abolished  tliis  distinction,  and  made  a  deed  equally 
necessary  in  all  cases. 

infra,  c.  24.  17.  Every  partition  between  coparceners  has  an- 
nexed to  it  a  warranty  in  law.  In  all  other  deeds 
of  partition  there  is  .no  implied  warranty :  .  but 
it  is  usual  to  insert  mutual  covenants  for  the 
title. 

18.  An  agreement  by  the  husbands  of  two  joint 

Videlrdand  tenants  to  make  a  partition,  and  a  partition  made 

Jil^^^  2    under  such  agreement,  will  not  bind  the  inheritance 

§       *        ofthewives. 

Idem,  19.  It  has  been  stated,  that  an  agre^nent  to  make 

a  partition  will  operate  in  equity  as  a  severance  of  an 
estate  in  joint  tenancy. 

Release.  ^*  By  the  common  law,  where  a  man  had  the 

Gilb.  Tea.     actual  posscssion  and  right  of  property  in  lands,  he 

could  only  convey  them  by  feofiment  with  liver}'. 
As  it  frequently  happened  that  the  actual  possession 
was  in  one  person,  and  the  right  of  possession,  or 
right  of  property,  in  another ;  in  icase  the  person  who 
had  the  right  of  possession,,  or  right  of  property,  was 
willing  to  convey  those  rights  to  the  person  who  had 
the  actual  possession,  it  was  done  by  a  discharge 
o£  his  right  to  the  person  in  possession,  which  species 
of  conveyance  acquired  the  name  of  a  release.  A 
feofiment  would,  in  such  case,  have  been  useless ; 
because  it  could  not  transfer  the  possession,  ,as  tlic 
person  was  in  possession  already. 


63. 
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*  £1.  A  release  is  therefore  a  conveyance  of  a  rights  Hem. 
to  a  person  in  possession.  Thus,  where  a  man  was  Tit.  29.  c.  i. 
disseised,  the  disseisor  acquired  the  possession  j  and 
the  right  of  possession  and  property  remained  in  the 
liisseisee..  Now  if  the  disseisee  agreed  to  transfer  his 
lights  to  the  disseisor,  the  proper  mode  of  carrying 
such  an  agreement  into  execution  was  by  a  release ; 
for  the  disseisor  being  already  in  possession,  it  would 
have  been  useless  to  have  made  him  a  feoffinent. 

22.  A  release  is  also  the  giving  or  discharging  of  a  i  Inst.  264  a. 
light  of  action,  which  a  man  hath,  or  may  claim 
against  another. 

28.  The  operative  words  of  a  release  are,  rermis^e^  Ojpe«tive 
rekucassep  et  qwetwn  clamasse ;  remise,  release,  and  i  Inst.  264  h. 
for  ever  quit  claim.   Besides  which,  there  are  other, 
wards  such,  as,  remmtiare^  acqmetare.    Where  a  lessor 
granted  to  a  lessee  for  life  that  he  should  be  discharged 
the  rent,  this  was  held  to  amount  to  a  release. 

24.  Littleton  says,  a  release  of  all  demands  is  the  Jr^^'^m  l 
be^  and  strongest  release.     Lord  Coke  observes,  that 

the  word  demand  is  the  strongest  word  in.  the  law, 
except  the  word  claim ;  that  a  release  of  all  demands 
discharges  all  sorts  of  actions,  rights,  and  titles,  con- 
ditions, before  and  after  breach,  executions,  appeals, 
rents  of  all  kind,  covenants,  contracts,  recognizances, 
statutes,  &c. 

25.  Releases  of  land,  in  respect  to  their  operation,  ^^^  R«- 
are  divided  into  four  sorts.     1.  Releases  that  enure 

by  way  of  witter  Peltate  2.  Releases  that  enure 
by  way  of  mitter .  le  droit.  3.  Releases  that  enure 
by  enlargement ;  and  4.  Releases  that  enure  by 
extinguishment.    . 

26.  When  two  or  more  persons  become  seised  of  Mitter  L^Es- 
the  same  estate  by.  a  joint  title,  either  by  contract  or  Lit.'*  304. 
descent,  as  joint  tenants  or  coparceners,  and  one  of  V-^^^^^  ** 

Vol.  IV.  H  72.  * 
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tlierii  releases  his  right  to  the  other,  such  release  is 
said  to  enure  by  way  otmitter  P estate.  For  whette  two 
severtil  persons  come  in  by  tiie  same  feudal  contract, 
one  of  them  may  discHafge  to  the  6ther,  IHe  benefit 
of  such  contract,  by  a  release  ;  because  no  notoriety 
IS  needful,  for  there  Was  a  sufficient  notoriety  in  the 
prior  feudal  contract,  llius  two  fcoparteners  c6me  into 
one  entire  feud,  descending  Frbm  tHeir  aritestor  f  they 
may  therefore  release  priiyately  to  e^ch  other,  T)eiause 
they  tdke  ty  *  tHe  former  ^descent,  'which  established 
them  in  possession  'without  notoriety.  But  since 
coparceners  do  also  transmit  distinct  eistates  to  HKei^ 
children,  they  may  '  pasfe  their  '^estates  by  distinct 
feoffinents. 

Gilb.  Id.  ^7^  ^s  tQ  joint  tenants ;  they  can  only  pass  their 

estates  to  one  another  by  release  ;  for  th6y  all  c6iiie 
in  by  the  first  feudal  contract,  and  therefore  a  second 
feoffment  cannot  give  any  farther  title,  or  notoriety  j 
because  every  person  is  supposed  to  be  in  by  his 
elder  title ;  which  in  the  case  of  joint  tenants  is  the 
original  feoffinent ;  so  that  a  second  feoffment  would 
be  useless. 

I  Inst.  273  6.  28.  In  consequence  of  the  privity  which  must 
'  necessarily  exist  in  releases  that  enure  by  way  of 
mitter  Pestate^  a  fee  will  pass  by  such  a  release, 
without  any  words  of  limitation.  For  the  partieis  are 
not  in  by  the  release,  but  by  the  original  feudal  con- 
tract, which  passed  an  inheritance  ;  and  the  release 
only  discharges  the  pretensions  of  one  of  them  to  the 
other.  So  that  where  one  joint  tenant  or  coparceiier 
releases  to  the  other,  the  releasee  is  in  by  the  original 
conveyance ;  and  such  release  is  not  considered  as 
an  alienation. 

29*  One  tenant  in  common  cannot  release  to  his 
companion,  because  they  have  distinct  freeholds ; 
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•  ' 

bMt  they  must  pass  their  estates  by .  feofibiept.  .For 
^  they  were  created  .  by  d^ei:ent  acts,  and  (different 
liveries,  they  must,  also  pass  tp  each  other  by  distinct 
Uveries. 

30.  Releases  are^id  to  enure  by  \^?ty  of  mitterle  MitterJe 
{2roi^  where  a  perspn  who  has  been  disseised,  releases  Lit?§  4W. 
to  the  disseisor,  or  to  the  heir .  or  feoffee  of  the  dis-  G»^^-  Ten. 
3eisor;  who  bei^g  in  possession,  is  therefore  capable 

of  taking  a  release  of  the  right ;  as,  in  cases  of  this 
kind  nothing  but  the  bare  right  passes,  the  release  is 
said  to  enure  by  way  of  nutter  le  droit. 

31.  No  words  of  limitation  are  necessary  in  a  re-  I^»t.  §  467. 
lease  of  this  kind :  for  if  a  release  of  right  be  made 

to  a  person  seised  in  fee,  for  a  day  or  an  hour,  it  will 
be  as,  strong  as  if  it  were  made  to  the  releasee  and  his 
heirs  for  ever. 

32.  Releases  enure  by  way  of  enlargement  of  estate,  Enlarge- 
when  the  possession  and  inheritance  are  separated  for  ^j^  /  455^ 

a  particular  time ;  and  he. who  has  the  reversion  and  1  ^»8^-  272  h. 

inheritance,  releases  aU  his  right  and  interest  in  the 

lands,  to  the  person  who  has  the  particular  estate. 

Such  releases  are  said  to  enure  by  way  of  enlargement 

of  estate ;  and  to  amount  to  a  griint  and  attornment : 

because  they  transfer  the  legal  estate  to  the  releasee, 

as  effectually  as  a  feoffment  with  livery. 

SS.  To  render  this  release  good,  it  is  necesisary 
that  there. should  be  a  privity  of  estate  between  the 
releasor  and  the  releasee ;  and  abo  that  the  releasee 
should  have  such  an  .estate  as  is  capable  of  being 
enlaiged. 

34.  With  respect  to  privity  of  estate,  if  a  person  1  Inst.  273  a, 
makes  a  lease  for  years,  the  lessee  is  of  course  capa- 
ble of  taking  a  release  from  the  lessor,  because  there 
is  a  privity  between  them.     It  should  however  be  Lit.  §  459. 
observed,  that  in  this  case  the  lessee  must  have  en-  ii"5'^-270fl. 
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tered  on  the  ^lands  before  the  execution  of  the  re- 
Tit.8.c.  1.     lease ;  For  till  entry  he  has  oxAy  ^n  interesse  termini^ 

which  is  not  capable  of  being  enlarged. 
1  InBt.  270  h.      35«  But  if  a  man  makes  a  lease  for  life,  remainder 

for  life,  And  the  first'  lessee  dies,  a  release  to  him  in  re^ 

mainder  is  good  before  he  enters,  to  enlarge  his  estate. 

4  lQst.-27^  a.      36.  If  A.  makes  a  lease  to  B.  for  life,  and  the  lessee 

makes' a  lease  for  years,  and  afterwards  A.  releases 
to  the  lessee  for  years ;  it  will  not  enlarge  his  estate, 
because  there  is  no  privity  1>6tween  A.  and'the  lessee 
for  years.  So  if  a  person  makes  a  lease  for  SO  years, 
and  the  lessee  makes  a  lease  for  10  years,  if  the 
first  lessor  releases  to  the  second  lessee,  his  release 
will  be  void,  for  want  of  privity  of  estate. 
Xtt.  §  460.  37*  A  release  to  a  tenant  at  wiD  operates  so  as  to 
1  inkt.  270  6.  gijarge  his  estate,  because  there  is  a  privity  between 

him  and  the  lessor.    But  a  release  to  a  tenant  at  suf- 
ferance is  void,  for  want  of  privity. 
Lit.f  '462»&c.      38*  ^  release  to  a  ce^fia  que  use  hy  the  feofiees  to 
ilaat.  271  a.  uses  was  Sufficient  to  enlarge  his  estate  ;  because  the 

cestui  que  use  was  tenant  at  will  to  the  feofiees,  ami 

there  was  a  privity  between  them.     From  which  it 

may  be  concluded  that  a  release  to  a  cestui  que  trusty 

'by  the  trustee,  would  now  operate  to  enlarge  the 

estate. 

1  Inst.  270  h.      39.  A  release  to  a  person  having  an  estate  by 

Til.  14.        statute  merchant,  statute  staple,  or  elegity  will  operate 

to  enlarge  their  estates. 
i  Inst.  273  b.      40.  If  a  feme  covert  be  tenant  for  life,  a  release  to 

her  husband  will  be  good ;  because  there  is  bodi  pri- 
vity, and  an  estate  in  the  husband,  whereupon  the 
release  may  enure :  for  by  the  marriage,  the  husband 
acquired  a  freehold  estate  in  right  of  his  wife, 
ilust.  270.0.  41.  Lord  Coke  says,  a  release  which  enures  by 
"•  ^"  way  of  enlargement,  cannot  operate  without  a  posses* 

ID 
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sion.    This  must  be  understood  to  mean,  not  that  an 

actual  possession  is  necessary,  but  that  the  releasee 

has  an  estate  actually  vested  in  him  at  the  time  oflhe 

release,  which  is  capable  of  being  enlarged  by  such 

release.    Thus,  if  a  tenant  for  twenty  years  makes  a 

lease  to  B.  for  five  years,,  and  B.  enters,  a  release  to 

the  first  lessee  is  good,  for  the  possession  of  his  lessee 

was  his  possession.    So  if  a  man  makes  a  lease  for  ' 

years,  remainder  for  years,  and  the  first  lessee  enters, 

a  release  to  the  person  in  remainder  for  years  is  good, 

to  enlarge  his  estate. 

42.  Releases  which  operate   by  enlargement  of  ^"^-  f  465. 
estate,  require  the  same  technical  words  of  limitation 

as  feoffinents  or  grants.  Thus,  if  a  lessor  releases  to 
his  lessee  for  ^eara  all  his  rigdt  in  the  lands,  this  will 
only  pass  an  estate  for  life. 

43.  In  some  cases  where  the  release  cannot  enure  Extingiif sE- 
by  way  of  mtter  le  droits  it  will  operate  by  way  of  ^^5479  50 
extinguishment.    Thus,  if  a  lord  releases  his  seig-  llnat.  28O11. 
niory  to  the  tenant,  or  if  a  person  having  a  rent  or 
common,   releases  it  to  the  terre-tenant,  these  re-  - 

leases  are  said  to  operate  by  way  of  extinguishment ; 
because  the  tenant  cannot  have  services  or  rent  to 
receive  of  himself ;  nor  can  he  take  common  in  his 
own  land. 

'44.  If  a  lease  for  years  be  made  to  commence  pre-  1  lost.  2/0  a. 
flently,  reserving  rent }  and  before  the  lessee  enters/ 
the  lessor  releases  to  him  all  his  right  in  the  land  ;  Ant^  $  34. 
though  this  cannot  enure  to  enlarge  his  estate,  yet 
it  will  operate  as  an  extinguishment  of  the  rent. 

45.  Littleton  says,  if  a  tenant  for  life  lets  the  land  $  470. 
over  to  another,  for  term  of  the  life  of  the  lessee,  re- 
mainder over  to  another  in  fee,  and  the  lessor,  or 
owner  of  the  inheritance,  releases  to  the  person  to 
whom  the  tenant  made  the  lease,  he  will  be  thereby 
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for  ever  barrecl,  though  no  mentibn  is  made  of  his 
heirs ;  for  at  the  time  of  the  release  the  lessor  had 
no  reversion,  but  only  a  right  to  have'  the  reversion. 
Lord  Coke,  in  his  comment  on  this  passage,  observes^ 
that  the  release  to  the  lessee  does  not  enure  by  way 
of  mitter  le  droits  for  then  should  he  have  the  whole 
right ;  but  by  way  of  extinguishment,  in  respect  of 
him  who  made  the  release ;  and  that  it  shall  enure  to 
him  in  remainder. 
What  may         46.  Not  oiily  estates  in  land,   but  all  interests, 

be  released.       .  •' 

rights,  and  profits  arising  out  of  land,  or  annexed 
Lampet*8  thereto,  may  be  released,  ti  is  however  a  rule  of 
10  Rep.  46.    ^^^9    ^^^  ^^  possibility,    right,  title,    or  thihg  in 

action,  shall  be  granted  or  assigned  to  a  stranger  ; 

for  that  would  be  the  occasion  of  multiplying  suits. 

Ten.  53.        Thus  Lord  C.  B.  Gilbert  says,  "  A  release  of  all  a  man's 

right  supposeth  that  he  has  a  right ;  for  he  cannot 

transfer  a  right  which  he  has  not :  if  he  has  nothing, 

nothing  can  pass  by  the  conveyance :  arid  it  couhte- 

Lit.  5  446.     xjanced  maintenance  to  transfer  possifcilites.'*  Hence 

a  son  cannot  release  to  his  father's  disseisor,  in  the 

lifetime  o^  his  father,  because  he  has  no  right  to  the 

J  Just.  265  a.  land  then.     And  in  such  a  case,  the  son  might  enter 

on  the  land,  against  his  owa  release. 
10  Rep.  48  a.      47.  All  rights,  titles,  and  actions,  may  however  be 
^  ^'  released  to  the  terre-tenant,  for  securing  his  repose 

and  quiet,  and  for  avoiding  suits.  Therefore  a  right 
or  title  to  an  estate  of  freehold,  in  prcesenti  or  Juturo, 
may  be  released  in  five  ways.  1.  To  the  tenant  of  the 
freehold  in  fact,  or  in  law,  without  any  privity.  ^. 
To  the  person  in  remainder.  3.  To  the  person  en- 
titled to  the  reversion,  without  any  privity.  4.  To  the 
person  who  has  a  right  only  in  respect  of  privity :  as 
if  the  tenant  be  disseised,  tlie  lord  may  release  his 
services,  in  respect  of  the  privity  and  right,  without 
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any  astete,  5,  In.  r^^^(it^  to  j^yity.  only,  Wfthout, 
n^t :  33  if  tqnafit  in  t^  ip^^3  %  fepffipeut  ip  %e^ 
th^  dopee^  s^r,  t|ie  fepffqiQ|il^  ^?^P  ^%H'  y^iix 
r^p^t  of  theprivUy.o^y,  t^  dpnc^rm.^y  releaaie  to 
him  the  rent,  and  all  spn^ice^  ssiving  fealty. 

^.  A  bftre  authority  ca^j^t  be  rele^ed,  nor  a  ^pfr*»  ^'  ^^: 
power  QoUal;^.  Ijo .  the  lapfl, 

49»  A  confirms^tiofi  is  o^a^  i?al3tire  nearly,  sin^ilar  to  Confima- 
a  i:^easp.    Lwdpoke  d?^^  ittoh^ — ^'  A  convj^yr  i  in5t.295  b. 
anpe  of  an  ead^^  <^  ?g^^  ^c  ^^^.  wl^?rel?y  %yoidaj^le.  ^.*|*^'  ^*'"" 
estate  is  made  sure  and  unayoid&blp.  y  or  where  a 
particulate  estatq  is  increased.'' 

50.    The  fi^  p^  of  tl^  d^nitipp  may  be  .il)jt»- 

a  jier^p  lets  lan^  V>.  ^o^e^  %  t^pn  olf  his,  li^^,  who 
lets  the  ^af^  tp  ^othei;  ^  t^rm  pf  40  years,  by 
foice  of  ^fajlch,  he  isi  in.  pp^^esaipD^;  if  the  l^es^or  fpi; 
li^  confinpa  th^  ^gt^^  ^  the  tenafjl;  (or  y)?ar§,  by 
de^  an4  a%rw^d^  thg,  i^jif^nt,  fy^  life  di^s,  during 
M  t^raa ;.  \¥^  i^  ^.  9Ber?jte  ??,  a  ppjjlipnatipn  pf 
the  tervp,  ^  y^^?* 

vjl.  A3  tp  t^|.e  hotter  br?pcl^  of  the  dje^nitipn  j 
whenever  a  confirmation  operat^s^  by  w^y  of  i;ipreai^ 
m  %  ^^^  ^  tf  «WaS  ip  9Yeiy,  r^i^pt  to  a 
rele»s^  %t  o»e»t^a  by  ipax  ojf  f  ?;d*rgewOT,t,  for  there 
W^.  fee  P^yity  of  ?^^<«^.  a?.4  firoper  WPf^S  pC  %ita. 
^<>»-  T^^vt^  ift  ^P  c<«9.  put  ^.  L\t^tpn,  it  ia  ?aid  Lit.  i5i7. 
th^t  if  ^e  jfs^i;  for  l^f^  ^4  M^¥^(l  t®  tk  tenant 
%  y^«%  in  the  liAstiwif  pf  tl^ie  ^ewnt  for  lif^  t^v^ 
reffaff  wo^^  |jftve  bspn  vpi(l,  fp?  wai^^  of  privity 
MWfStt  rt^«  \^m  M  ^»%  «°4  the  ^nant  fpx  y9«i;§. 

^2.    ^  fSffm  ^fbfflc^  V<>?4^  «^  ^  fonfiripatipp 
are;    ratify,   approve,  and    confirm.    B^t  Littletpn  §^^' 
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says,  that  the  word  dedi^  or  the  word  concessit  have  the 
same  ^ect  in  substance,  and  shall  enure  to  the  same 

9  Rep.  142  a.  intent^  as  the  word  corifimuwi.    Thus  if  a  disseisee 

conveys  to  the  disseisor  by  the  words  dedi  or  concessit 
it  will  operate  as  a  confirmation. 

Lit  §519,20.  ^  5S.  No  words  of  limitation  are  necessary  in  the 

Case  of  a  disseisin  ;  a  confirmation  by  the  disseisee  to 
the  disseisor,  of  his  estate,  would  give  him  a  fee 
simple  without  the  word  heirs  ;  it  would  be  the  same 
if  the  estate  of  the  disseisee  had  been  confirmed  for 
a  day  or  an  hour  only. 

I  Inst.  297  a.      54.  If  a  disseisor  makes  a  lease  for  100  years,  the 

disseisee  may  confirm  parcel  of  those  years,  but  then 
it  must  be  by  apt  words ;  for  he  must  not  confirm  the 
lease  or  *  demise,  or  -  the  estate  of  the  lessee,  for  then 
the  addition,  for  parcel  of  the  term,  would  be  repug- 
nant, when  the  whole  was  confirmed  before  ;  but 
the  confirmation  must  be  af  the  land,  for  part  of  the 
term.  So  may  the  confirmation  be  of  part  of  the 
land :  as  if  it  be  for  40  acres,  he  may  confirm  €0,  &c. 
But  an  estate  of  freehold  cannot  be  confirmed  for 
part  of  the  estate,  for  that  the  estate  is  entire,  and 
not  several,  as  years  are. 
524.  55.  Littleton  says,  if  a  man  lets  land  to  another 

for  life,  and  after  confirms  his  estate  which  he  hath 
in  the  same  land,  to  hold  his  estate  to  him  and  his 
heirs,  this  confirmation  to  his  heirs,  is  void ;  for  his 
heirs  cannot  have  his  estate,  which  was  but  for  term 
of  his  life.  If  he  confirms  his  estate  by  these  words, 
to  have  the  same  land  to  him  and  his  heirs,  this 
confirmation  will  give  him  an  estate  in  fee  simple ; 
because  it  applies  to  the  land,  and  not  to  the  estate 
in  the  land.        . 
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56.  A  confirmation  does  not  strengthen  a  void  iinst.  295  6. 
estate.  Cof^rmatio  est  nuUa^  ubi  domm  precedens  est 
hwaUdum^  et  ubi  donatio  nulla  est,  nee  vakbit  confir- 
nuUio.  For  a  confirmation  may  make  a  voidable  or 
defeazible  estate  good ;  but  cannot  work  upon  an 
estate  that  is  void  in  law. 
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Section  1. 


Surrender. 


A  SURRENDER,  sursum  redditioj  is  of  a  nature 
directly  opposite  to  a  release :  for  as  that  ope- 
rates by  the  greater  estate  descending  upon  the  less ; 
a  surrender  is  the  falling  of  a  less  estate  into  a  greater, 
1  Inst.3d7i.  by  deed.     Lord  Coke  defines  it  to  be  a  yielding  up 

of  an  estate  for  life  or  years  to  him  that  hath  an 
immediate  estate  in  reversion  or  remainder,  wherein 
the  estate  for  life  or  years  may  drown,  by  mutual, 
agreement  between  them. 

2.  A  surrender  immediately  devests  the  estate  out 
of  the  surrenderor,  and  vests  it  in  the  surenderee ; 
for  this  is  a  conveyance  at  common  law,  to  the  per- 
fection of  which  no  other  act  but  the  bare  grant  is 
necessary.  And  though  it  be  tnie  that  every  grant 
is  a  contract,  and  there  must  be  actus  contra  actumy 
or  a  mutual  consent,  yet  that  consent  is  implied ; 
for  a  gift  imports  a  benefit,  and  an  assumpsit  to  take  a 
benefit  may  wdJi  be  presumed. 


Thompson  v. 
Leach, 
2  Salk.  618. 
Show.  Pari. 
Ca.  150. 


ante>c»l. 
$29. 
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3.  Though  an  estate  once  surrendered  is  meiged'  and 
destroyed,  as  between  the  surrenderor  and  surren- 
deree ;  yet  it  is  not  so  as  to  strangers,  whose  rights 

are  preserved.  Thus  if  a  tenant  for  life  grants  a  Touch.  301, 
rent^charge,  and  after  surrenders  his  estate,  the  rent- 
chaise  shall  continue.  So  if*  a  lessee  for  life  makes  a 
lease  for  yearsj  rendering  rent,  and  afterwards  sur- 
Fenders  I^  estate,  the  lease  for  years  shall  continue, 
but  the  surrenderee  will  not  have  the  rent  upon  the 
lease  for  years. 

4.  Tlie  technical  and  proper  words  of  this  con- 
veyance are,  surrender  and  yield  up ;  but  any  form 
of  words  by  which  the  intention  of  the  parties  is  suf- 
ficiently manifested,   will  operate  as    a   surrender. 

Thus  if  a  lessee  for  years  remise,  release,  discharge.  Perk.  §  e07. 
and  foT  ever  quit  claim  his  lessor,  all  his  right,  tkle, 
or  interest  in  or  to  such  lands  ;  it  will  amount  to  a  Smith  v. 
surrender.     So  if  a  lessee  for  life  leases  to  the  lessor,  i  Term  R* 
for  the  life  of  the  lessee,  this  is  a  surrender.  441. 

5.  Formerly  a  surrender  of  lands  might  have  been  Must  be  by 
made  without  deed  or  livery ;  but  as  to  things  that  ^^uT 
lay  m  n'ant,  whereof  a  particular  estate  could  not  Writing, 
commence  without  d6ed,  they  could  only  be  surren- 
dered by  deed.     An  estate  by  the  curtesy  or  in 

dower  in  an  advowson  or  rent,  though  it  began  with- 
out deed,  could  not  be  surrendered  without  deed. 
So  if  a  lease  for  life  were  made  of  lands,  remainder 
for  life  ;  though  the  remainder  b^an  without  deed, 
yet  because  remainders  and  reversions  lie  in  grant, 
the  remainder  could  not  be  surrendered  without 
deed. 

6.  A  deed  is  still  necessary  to  create  a  surrender  in 
all  cases  where  it  was  formerly  required.    And  now, 

by  the  statute  of  frauds,  no  surrender  is  valid,  unless  it  ante*  c.  3. 

&  2 
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surrendering,  or  their  agents,  thereunto  lawfully 
authorized  by  writing,  or  by  act  and  operation  of 
law. 

7-  It  was  held  by  Lord  C.  B.  Gilbert,  that  upon 
the  true  construction  of  this  statute,  a  lease  for  years 
could  not  be  surrendered  by  cancelling  the  indent- 
ture ;  because  the  intent  of  the  statute  was  to  take 
away  the  manner  they  formerly  had  of  transferring 
interests  in  lands  by  signs,  s3mabols,  and  words  only» 
Therefore,  as  livery  of  seisin  on  a  parol  feolB&nent, 
was  a  sigh  of  passing  the  freehold,  before  the  statute, 
but  is  now  taken  away  by  the  statute ;  so  the  can- 
celling of  a  lease  was  a  sign  of  a  surrender  before  the 
statute,  but  is  now  taken  away,  unless  thciire  be  a 
writing  under  the  hand  of  the  party.  The  words, 
«  by  act  and  openttion  of  law,''  were  to  be  construed 
a  surrender  in  law,  by  the  taking  a  new  lease,  which 
being  in  writing,  was  of  equal  notoriety  with  a  sur- 
render in  writing. 

8.  All  persons  capable  of  alienating  lands,  may 
surrender  any  particular  interest  therein.  By  the 
statute  29  Geo.  11.  c.  SI.  it  is  enacted,  that  in  all 
cases  wherfe  any  person  under  the  age  of  21  years, 
or  any  lunatic  or  feme  covert,  shall  become  interested 
in,  or  entitled  to  any  lease  or  leases  for  life  or  years  ; 
it  shall  and  may  be  lawful  for  such  person  under  the 
age  of  21  years,  or  for  his  or  her  guardian  or  guar- 
dians, or  other  person  or  persons,  on  his  or  their 
behalf;  and  for  such  lunatic,  or  his  or  her  guardian 
or  guardians,  committee  or  committees  of  the  estate, 
or  other  person  on  his  or  her  behalf}  and  for  such 
feme  covert,  or  any  other  person  or  persons  on  her 
behalf;  to  apply  to  the  Court  of  Chancery  or  Exche- 
quer, the  Courts  of  Equity  of  the  counties  palatine 
of  Chester,  Lancaster,  and  Durham,  or  the  .Courts 
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of  Great  Session  of  the  priiicipalky  of  Wales,  i^spec* 
tively»  by^  petition  or  motion  in  a  summary  way ;  and 
by  the  order  and  direction  of  the  said  Courts  respect- 
ively made,  upon  hearing  all  parties  concerned,  such 
person  under  the  age  of  ^1  years,  and  such  lunatic, 
or  person  or  persons  appointed  by  the  said  Courts 
respectively,  and  also  such  feme  coverts,  by: deed  or 
deeds  only,  without  levying  any  fine,  shall  and  may 
be  enabled  from  time  to  time  to  surrender  such 
lease  or  leases,  and  accept  and  take  in  the  name  and 
for  the  benefit  of  such  p^son  under  the  age  of  SI 
years,  or  lunatic,  or  feme  covert,  one  or  more  Aew 
lease  or  leases  of  the  premises  cpmprised  in  such 
lease  or  leases,  surrendered  by  thfs  act ;  for  and 
duiing  such  number  of  lives,  or  for  such  term,  or 
terms  of  years  absolute,  as  was  or  were  mentioned  or 
contained  in  such  lease  or  leases  so  surrendered,  at 
the  making  thereof  respectively,  or  otherwise  as  the 
said  Courts  shall  respectively  direct. 

9*  To  make  a  surrender  good,  the  person  who  What  Estate 
surrenders  must  be  in  possession,  and- the  person  to  ^^'^^'^^^ 
whom  the  surrender  is  made  must  have  a  greater 
estate,   immediately  iii  remainder  or  reversion,   in 
which  the  estate  suirendered  may  merge. 

10.  If  a  lessee  for  life  or  years  be  ousted  by  a  Perk.  §  599. 
stranger,  and  afterwards  surrenders  to  his  lessor,  jt 

will  be  void  ^  because  he  had  but  a  right  at  the  time 
of  the  surrender.  So  if  a  woman  has  a  title  to  dower, 
and  surrenders  to  the  person  against  w^hom  shfe  ought 
to  have  dower,  it  is  void  for  the  same  reason. 

11.  A  letee  for  years  to  commence  at  a  future  day  ^^'  ^^*' 
cannot  be  surrendered,  for  there  is  nothing  in  the 
lessee^  in  possession,  before  the  commencement  of 

the  lease ;  nor  has  the  lessor  a  reversion  before  that 
time.  .       . 
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Flowd.  541.  Id.  To  make  a : Burrender . good,  there  .must-be  a 
tffvwity  of  estate  between  the  surrenderor  and  the  sur- 
renderee; Thus  if^  teniajitfor  30  years  makes, a  lease 
for  10  years,  and  the  lessor  and  lessee,  join  in  a  sur- 
render to  the  person  in  reversion. in  fee,  the  surren- 
der is  good  for  both  the  estates ;  yet  the .  lessee  for 
10  years  could  not  surrender  by  himself  for  .want  of 
privity ;  but  when  the  other  joined  with  him,  his 
surrender  shidl  be  taken  in  law  to  precede,  and  the 
surrender  of  the  lessee  for  10  years,  to  follow ;  so 
that  the  same  i^ball  be  good. 

Cro.Eliz.  13.  An  estate  at  will  is  not surrenderable,  because 

J56, . 

12 Mod. 79.   it  is  at  the  will  of  both  parties;. and. either  party 
.^may  determine  his  will,  without  the  formality  of  a 
auirender. 

14.  It  was  foraierly  doubted  whether  a.  lessee  for 
years;  could  surrender  to  a.  person  who  had  the  rever- 
',  aion  only  for  years ;.  hut  €m  point  appears  to  have 
Hughes  V.      been  settled  by  a  df^ermination  in  85  £liz.,  in  which 
^^kT'     it  was  laid  down,  l.,That  if  the  term  in  reversion  be 
302.  greateifthan  fthe  term  in  possession,  the  lesser  will 

Bac.  Ab.Tlt.  merge  in  tbegreater ;  as  ten  years  may  be  surrend^ed 
Lease,  §  2.     and  meigein  twelve  or  fourteen  years.:  2.  That  though 

the  reversion  be  for  a  less  number  of  years,  yet  the 
surrender  will  be  good^  and  the  first  term  merged :  as 
if  one  were  lessee  for  20  years,  and  the  reversion  ex- 
pectant thereon  was  granted  to  another  for  a  year, 
who  granted  it  over  to  the  lessee  for  20  years,  ibis 
would  operate  as  a  surrender  of  the  20  years  term, 
as  if  he  had  taken  a  new  lease  from  his  lessor  for  one 
vibar :  for  the  reversionary  interest  coming  to  the  pos- 
session, drowns  it ;  and  the  number  of  years  is  not  ma- 
terial ;  for  as  he  may  surrender  to  him  who  hath  the 
reversion*  in  fee,  so  he  may  to  him  who  hath  the  re- 
version  for  any  less  term.  And  therefore  Bopham  held. 


iitk'XXXiL  <Deed.   Ch.  vii.  §14,  15.  Ill 

that  'where  lessee  for  SO  y^ars  makes  a  lease  for  10 
years,  ^and  the  leasee  for  10  years  surrenders  to  his 
lessor,  viz.  the  lessee  for  20*  years,  this  is  good ;  and 
the  lessor  shall  have  so  many  of  the  years  as  were  then 
to  come  of  his  former  term  of  20  years ;  that  is,  as  it 
seems,  so  many  years  as  were  to  come  of  his  reversion 
shall  be  now  changed  into  possession.  And  he  held 
further,  that  if  such  lessee  for  20  years  had  made  such 
lease  for  10  years,  and  then  granted  over  the  rever- 
sion for  10  years  only,  viz.  no  longer  than  the  lease 
for  10  years  was  to  continue,  and  such  lessee  for  10 
years  had' attorned,  thkn  the  grantee  of  the  reversion 
should  have  the  rent  and  services,  and  the  grantor  the 
residue  of  the' SO  years.  And  that  the  lessee  for  XO 
years  might  surrender  to  -tho'grantfee  of  the  reversion 
for  10  years ;  arid  he  thereby  would  have  the  pos- 
session for  so  many  years  as  were  then  to  come  of  his 
reversion.  And'if  he  had  'a  less  term  in  the  rever- 
sion, than  the  lessee  himself^  ^ad  in  the  possession^  it 
"shbuld  go  to '  the  •  benefit  of  the  first  termor  for  20 
years,  wfno  wad'his^  grantor :  for  tiie  term  in  posses- 
sion \ras  quite  gOile,^nd  drowned  in  the  reversion,  to 
the  benefit  of  those  who  liad  the  reversion  there- 
iipAn,  having  regard  to  their  estate  in  reversion,  and 
not^iftetwise. 

15.  An  assignment  is  properly  a  transfer  of  some  Assignment. 
farticidar  Estate  or^  interest  in  lands ;  but  is  usually 
i^^^ifed' to^the  transfer  of  a  term  for  years.  It  difiers 
fhtan  *  'deri^^ve  leasexmly  in  this  circumstance  $  that 
by  such' d'#(ki8e,  the  lessor  conveys  an  interest  less 
thto  tlis  dwn,  reserving  to  himself  a  reversion: 
whereas,  iit  :an  assignment,  the  assignor  parts  with  his 
i^hole  interest  in  the  thing  assigned,  and  puts  the 
assignee  in  his  place. 
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'     16.  Where  a  person  transfers  all  his  term  to  ano- 
ther, but  reserves  rent  to  himself,  this  is  not  an  assign- 
ment, but  an  underlease. 
Pulteney  y.        17*  A.  having  a  term  for  years,  whereof  one  year 
^ra'^S'fi       and  three  quarters  was  to  come,  agreed  with  B.  that 
'  he  should  have  the  premises  for  the  remainder  of  the 
lUcner  v.       term,  paying  the  same  rent  to  A.  as  was  reserved 
BoQ^lST  n  ^P^^  ^^  original  lease.  '  It  was  held,  that  this  was 

an  underlease,  and  not  aii  assignment. 

18.  The  proper  technical  words  of  an  assignment 
are,  -  assign,  transfer,  and  set  over.    But  the  words 
give,  grant,  bargain,  and  sell ;  or  any  other  words 
which  show  the  intent  of  the  parties  to  make  a  com- 
plete transfer,  will  amount  to  an  assignment. 
1  Mod.  263.       19.  No  consideration  is  necessary  to  support  an 
*  assignment  of  a  term  for  years ;  for  the  tenure,  at- 
'  tendance,  and  subjection  to  forfeiture,  as  also  the 
"  payment  of  the  rent,  if  there  be  any,  is  sufficient  to 
vest  the  term  in  the  assignee* 
Must  be  by  *      jgQ.  Previous  to  the  statute  of  frauds  and  perjuries, 
in  Writing,     all  chattels  real  might  have  been  assigned  by  parol 
ante,  c.  3.      Qjj|y^    3^t  [^  j[g  enacted  by  the  statute,  that  all  .assign- 
Hodges  IT.      ments  of  leases  or  terms  for  years  shall  be  by  deed 

?Bo8!&pill.  ^^  ^^*^  ^^  writing,  signed  by  the  party  assigning, 
n.f.  270.       or    his    agent,   thereunto  lawfuUy    authorized    by 

writing. 
^Vhatmaybe      21.  Every  estate  and  interest  in  lands  and  tene- 
PerSri*9i.    ^^^^  may  be  assigned;  as  also  every  present  and 
1  Inst.  46  b.    certain  estate  or  interest  in  incorporeal  hereditaments ; 

such  as  rents,  advowsons,  &c.  Even  though  the  in- 
terest be  future,  as  a  term  for  years  to  commence  at 
a  subsequent  period,  yet  it  may  be  assigned ;  for  the 
interest  is  vested  in  pnesentif  though  only  to  take 
effect  injuturo. 
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22.  It  should  however  be  observed,  that  no  right  Lit.  §  347. 
of  entry  or  re-entry  can  be  assigned  ;  so  that  if  a  per- 
son be  disseised,  and  afterwards  assign  over  his  right 
to  another,  before  he  has  entered  on  the  disseisor,  such 
assignment  is  void.  Lord  Coke  says,  this  doctrine  is  i  Inst.  214  a. 
founded  on  a  principle  of  the  common  law,  that  no- 
thing in  action,  entry,  or  re-entry,  can  be  granted 
over.  For,  under  colour  thereof,  pretended  titles 
mi^t  be  granted  to  great  men,  whereby  right  might 
be  trodden  down,  and  the  weack  oppressed.  But  cJioses 
m  action  are  assignable  in  equity,  as  will  be  shown  in 
the  next  chapter. 

S3.  A  naked  power  is  not  assignable:   where  it  Warren  v. 
is  coupled  with  an  interest,  it  may  be  assigned;  as  2  Mod  .317 
where  a  lease  was  made,  with  power  to  the  lessor,  his 
heirs  and  assigns,  to  cut  down  and  sell  trees ;  this 
power  was  held  to  be  assignable. 

24t.  It  is  said  by  Mr.  Feame  that  an  assignment  of  Ex.Dev.r)27. 
a  contingent  interest,  even  in  lands  of  inheritance, 
for  a  valuable  consideration,  may  be  carried  into 
execution  by  the  Court  of  Chancery ;  upon  the 
ground  of  its  being  such  a  contract  or  agreement  as 
the  Court  may  think  fit  to  decree  a  specific  per- 
formance of. 

25.  A  defeazance  is  a  collateral  deed,  made  at  Defeazance. 
the  same  time  with  a  feoffinent  or  grant,  containing 
c^tain  conditions,  upon  the  performance  of  which 
the  estate  created  by  such  feoffinent  or  grant  may 
be  defeated.     The  word  is  derived  from  the  French 
word  isfaire^  to  defeat  or  undo,  infectum  reddere  quod 
fictum  est     A  defeazance,  exe;puted  at  the  same  time  ^  1°^^*  236^. 
with  a  feoffinent,  was  considered  as  a  part  of  it,  and 
therefore  allowed;   but  no  subsequent  secret  revo-  Tit.13. c,  1. 
cation  of  a  solemn  conveyance,  executed  by  livery  of  ^ 
seisin,  was  formerly  permitted. 

Vol.  IV.  I 


11*  2V&XXXIL    Deed.    O.  vii.  §  26— 28. 

I  Inst,  w  a.      26.  As  to  tilings  that  were  mexdy  executory,  or 

to  be  completed  by  matter  subsequent,  ^  rents, 
conditions,  warranties,  &c.,  they  were  always  Cable 
to  be  avoided  by  a  defeazance,  made  subsequent  to 
the  time  of  their  creation* 

7it.  13.  §  1.       Sy.  The  difference  between  a  defeazance  and  a 

condition  is,  that  a  condition  is  inserted  in  the  deed 
t)y  which  the  estate  is  created.  A  defeazance  is  a 
separate  deed,  executed  at  the  same  time  with  the 
original  deed. 

28.  A  defeazance  must  be  made  in  eodem  nwdo^ 
and  by  matter  as  high  as  the  thing  to  be  defeated :  so 
that  if  the  one  be  by  deed,  the  other  must  be  so  also. 
Where  the  defeazance  recites  the  deed  which  it  is 
meant  to  defeat,  as  it  always  does^  it  muat  recite  it 
truly. 


Touch.  397. 
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Of  a  Bond  and  Recognizance. 
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Section  1. 

A  BOND  or  obligation  is  a  deed-poll  whereby  the  A  Bond. 
-^^^  obligor  binds  or  obliges  himself,  his  heirs,  exe-  ^  ^°'^-  ^  '^^  ^• 
cutors,  and  administrators,  to  pay  a  certain  sum  of 
money  to  the  obligee,  on  a  particular  day.  If  this 
be  ally  the  bond  is  called  a  simple  one,  simplex  obli-^ 
gatio.  But  there  is  generally  a  condition  added, 
that  if  the  obligor  does  some  act,  the  obligation  shall 
be  void,  or  else  shall  remain  in  full  force  ;  as  payment 
of  rent,  performance  of  covenants  in  a  deed,  or  repay- 
ment  of  a  principal  sum  of  money,  borrowed  of  the 
obligee,  with  interest ;  which  principal  sum  is  usually 
one  half  of  the  penal  sum  specified  in  the  bond. 

2.  There  are  only  three  things  essentially  neces- 
sary to  a  liondy  writing,  sealing,  and  delivery.  For  as 
to  Boning,  that  circumstance  was  clearly  not  necest- 

sary  in  former  times ;  aiid  the  statute  of  frauds  does  2  Salk.  462. 
not  extend  to  bonds.  . 

3.  No  particular  form  of  words  is  required  to  con-  Cro.  Eliz. 
stitute  a  bond ;  any  words  which  shew  the  intention  ^5*' ' ^^' 

I  ^* 
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1  Sauiid.  IL 
66.n.  1. 


Butler  y, 

Wigge. 

1  SauDd.  66. 


PuUerton  v. 
Agnew, 
iSalk.  172. 

Idem* 
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"of  the  party  to  bind  himself,  will  be  sui&cient ;  for  such 
obligation  is  only  in  the  nature  of  a  contract,  or  a 
security  for  the  performance  of  a  contract,  which  is 
construed  according  to  the  intention  of  the  parties* 
If  there  be  an  omission  of  the  usual  conclusion  of  a 
^condition  ;  namely,  that  then  the  obligation  shall  be 
void ;  yet  the  condition  is  good ;  and  it  is  a  good 
defeazance  of  the  bond.  For  insensible  and  repug- 
naitt  words  shall  be  rejected. 

4.  It  has  also  been  held,  that  any  words  by  which 
the  intention  of  the  parties  can  be  discovered,  are 
sufficient  to  make  a  condition  of  a  bond.  For  if  the 
words,  though  improper,  should  be  construed  void, 
and  not  a  condition,  then  the  obligation  would  be 
single,  and  of  force  against  the  obligor,  though  he 
had  performed  the  condition  of  it,  according  to  the 
intention  of  the  parties.  And  the  condition,  being 
for  the  benefit  of  the  obligor,  shall  be  construed 
favourably. 

5.  Mr  Serjeant  Williams,  in  his  note  on  this  case 
case,  says— "  With  respect  to  impossible  or  void 
conditions,  the  following  distinction  has  been  taken ; 
that  where  the  condition  is  imderwritten  or  indorsed^ 
that  is  only  void,  and  the  obligation  is  single.  But 
where  the  condition  is  part  of  the  lien  itself,  and  incor* 
porated  therewith,  (as  in  a  recognizance  by  bail) 
if  the  condition  be  impossible,  the  obligation  is 
void.'* 

€.  Wliere  the  condition  of  a  bond  is  entire,  and  the 
whole  is  against  law,  it  is  void.  But  where  the  con- 
dition consists  of  several  different  parts,  some  6f 
which  are  lawful,  and  others  not,  it  is  good  for 
so  much  as  is  lawful,  and  void  for  the  /est.  If  a 
bond  is  given  with  a  condition  to  do  a  thing  against 
ail  act  of  parliament,  and  also  to  pay  a  just  debt» 
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the  whole  bond  is  void,  because  the  letter  of  the 
statute  makes  it  void,  and  it  is  a  strict  law. 

7*  This  security  is  called  a  specialty,  the  debt  being 
therein  particularly  specified  in  writing.  The  party's 
seal  acknowledging  the  debt  01:  duty,  and  confirm- 
iog  the  contract,  renders  it  a  security  of  a  higher 
nature  than  those  entered  into  without  the  solemnity 
of  a  seal.  Hence  bond  debts  are  preferred  to  those 
due  on  simple  contract* 

8.  When  thejcondition  of  a  bond  is  not  performed,  Its  Effect 
it  becomes  forfeited  and  absolute  in  law ;  and  is  a  ^J,?  ^^^ 

'  Obligor. 

charge  on  the  personal  estate  and  chattels  real  of  the 
obligor,  but  not  on  his  freehold  lands ;  therefore  any 
settlement  or  disposition  which  he  makes  in  his  life- 
time of  bis  freehold  estates,  whether  voluntary  or  not, 
will  be  good  against  bond  creditors.  For  a  bond  Treat  of  £q. 
being  no  lien  whatever  upon  lands,  in  the  hands  of  j'14/' 
the  obligor,  much  less  can  it  be  so,  when  those  lands 
are  disposed  of  to  a  stranger. 

9.  A  purchaser  for  a  valuablie  consideration  is  not  Gilb.L^ 
aflfected  by  notice  of  a  bond  debt ;  for  he  is  to  look  xreat.  of  Eq*. 
BO  farther  than  his  title;  and  the  bond  debt  is  no  ^*  i*  c-  ^« 

4  J  2. 

part  of  the  title,  till  it  is  placed  on  the  land  by  a, 
judgment 

10.  If  the  obligor  binds  himself*  and  his  heir»  in  a  as  to  hi&. 
bond,  it  will  be  then  a  lien  on  all  the  freehold  estates  ^^^''- 
whereof  he  dies  seised,  and  will  bind  his  heirs ;  who.  Tit.  1.  §.  5T. 
iode&ult  of  personal  assets,  will  be  bound  to  dis- 

chaige  it  out  of  the  real  assets  of  the  obligor.  So  that 
a  bond  is  a  collateral,  though  not  a  direct  charge  on 
lands. 

11.  It  has  been  stated  that  reversions,  after  estates  Tit.  17.  §  22, 
fitt  years,  are  immediate  assets,  and  reversions  after  ^^• 
states  for  life  are  quasi  assets  i  in  both  which  cases 

th^  are  liable  to  the  payment  of  bond  debts :  that  - 

I  3 
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reversions  expectant  on  estates  tail  are  assets  when 
they  fall  into  possession ;  in  which  case  they  are  liable 
to  the  bond  debts  of  the  person  who  was  the  original 
donee  of  the  reversion,  and  to  whom  the  person 
claiming  such  reversion  must  make  himself  heir ;  but 
not  to  the  bond  debts  of  any  intermediate  heirs,  who 
were  entitled  to  sudi  reversion. 
Tit.  1.^58,        12,  It  has  been  also  stated,   that  by  the  staL 

3  William  and  Mary,  c.  14.  the  heir  of  a  person  in- 
debted by  bond  is  answerable,  though  he  aliens  the 

« 

estate. 
As  to  a  De-        13.  By  the  same  statute,  S  2  &  3,  all  devises  of 

lands  are  declared  to  be  fraudulent  and  void,  as 
Tit.  38.  c.  1.  agahist  bond  creditors :  an  estate  in  reversion  is  within 

this  act.  A  devise  of  such  a  reversion  by  the  heir 
Ciarke^^**  ^  of  the  obligor  is  also  within  this  statute ;  and  in  such 
Tit.  17.  §  30.  a  case,  the  lands  devised  are  liable. 
"iVhere  the  14.  When  a  bond  was  forfeited,  the  penalty  be- 
may^exceed  ^ame  the  legal  debt,  and  there  was  no  relief  given 
thePenaltj.    against  it,  but  by  a  court  of  equity ;  where  the  obligee 

is  only  allowed  to  recover  his  principal,  interest,  an4 

costs.    But  now,  by  the  stat.  4  Ann.  c.  16.  §  12. 

payment  of  the  principal,  interest,  and  costs  is  good 

at  law. 
Wilde  V.  15.  Although  at  law  there  can  in  general  be  no 

6  Term  R.      remedy  beyond  the  penalty,  because  in  that  the 
^9^'  obligee  seems  to  have  taken  his  security ;  yet  as  it  is 

on  the  foundation  of  doing  equal,  justice  to  both 

parties  that  equity  proceeds,  it  will,  on  ai^  appliea* 

tion  for  a  favour  from  the  obligor,  compel  him  to  pay 
492^525?''    the  principal,  interest,  and  costs,  though  exceeding 

the  penalty. 

fiondstothe      I6.  By  the  staL  83  Hen.  Vlll.  €.  39.  S^*  it  is  en. 
^^^*  acted,  tbat  all  obligations  and  specialties  concerimig 

the  king  and  his  heirs,  or  made  to  his  or  their  usep 
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shaQ  be  made  to  his  Highness  and  to  his  heirs,  kings, 

in  his  or  their  name  or  names,  by  these  words,  rfo- 

nrnio  regi,  and  to  no  other  person  to  his  use ;  and  to 

be  paid  to  his  Highness  by  these  words,  sohend.  Jenlf-226. 

"  eidem  domino  regi  heered."  vel  ea^ctUoribus  suis^ 

with  other  words  used  in  common  obligations ;  which 

obligations  and  specialties  shall  be  in  the  nature  of  a 

statute  staple* 

17.  it  has  been  long  settled,  that  a  bond  for  per-  7  Rep.  20  L 
formance  of  covenants  is  within  this  statute.     In  a 

modem  case  it  was  held,  that  a  bond  taken  to  the  Rex  v.  Yale> 
king,  his  heirs  and  successors,  was  within  this  statute ; 
the  words  drniino  regi  hteredibus  et  successoribus  sms^ 
being  only  directory.  But  where  a  bond  is  not  ori- 
ginally made  to  the  king's  use,  but  comes  to  him  'by 
Assignment,  or  forfeiture  j  it  is  not  within  the  first 
part  of  this  act. 

18.  By  the  Syth  section  of  this  law  it  is  enacted, 
that  the  king  shall  not  be  excluded  from  demanding 
his  just  debts,  against  any  of  his  subjects,  as  heir  or 
heirs  to  any  person  or  persons  indebted  to  the  king, 
or  to  other  persons  to  his  use ;  albeit  the  word  heir 
be  not  comprised  in  such  recognizance,  obligation,  or 
specialty. 

19*  It  has  been  stated  that  a  recognizance  is  a  Recogni* 
bond  acknowledged  in  the  Court  of  K.  B.  or  C.  P.,  Jj^^j^  ^  ,3^ 
or  before  the  mayor  of  the  staple  at  Westminster,  or 
the  recorder  of  London ;  and  the  several  circum- 
stances  re^[uired  to  render  it  a  lien  upon  lan^ar  are 
there  mentioned.  It  is  in  most  respects  similar  to  a 
bond;  the  difference  being  chiefly,  that  a  bond  is^ 
the  creation  of  a  new  debt ;  whereas  a  recognizance 
^  the  acknowledgement  upon  record  of  a  former 

I  4 
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20.  The  form  of  a  recognizance  is  thufr— *<  That 
A.  B.  doth  acknowledge  to  owe  to  our  wvereign  lord 
the  king,  or  to  C.  D.,  the  sum  of  .^100/'  with  con- 
dition to  be  void  on  performance  of  the  thing  stipu- 
lated. This  being  either  certified  to,  or  taken  by 
the  officer  of  some  court,  it  is  witnessed  only  by 
that  officer,  not  by  the  party's  seal.  So  that  it  is  not, 
in  strict  propriety,  a  deed  :  though  the  efiects  of  it 
are  greater  than  those  of  a  common  bond;  being 
allowed  a  priority  in  point  of  payment. 
Effect  of.  21.  A  recognizance  is  a  lien  on  all  the  lands  which 

the  cognizor  had  at  the  time  of  its  acknowledge- 
ment ;  and  also  upon  all  those  which  he  afterwards 
acquires.  So  that  no  alienation  by  the  cognizor,  will 
prevei^t  the  cognizee  from  extending  the  land. 

22.  A  recognizance  is  also  a  lien  on  all  the  lands 
whereof  the  cognizor  died  seised,  in  the  possession 

Tit.  17.  k  27.  of  his  heir  or  devisee.    Where  an  estate  in  reversion, 

expectant  on  an  estate  tail,  falls  into  possession,  it 
then  becomes  liable  to  the  recognizances^  not  only 
of  the  original  donor,  but  also  of  all  the  intermediate 
heirs,  who  were  entitled  to  such  reversion  :  because 
it  is  a  direct  lien  on  lands }  in  which  respect  it  differs 
from  a  bood. 

23.  Whenever  the  cognizee  appears  in  court  and 
admits  satisfaction,  the  recognizance  is  discharged 
and  vacated  on  the  roU. 

Bothonily  v.  .    24.  A  recognizance  not  enrolled  will  be  considered 
Wim^34^'  as  a  bond,  being  sealed  and  acknowledged;  and 

must  be  paid  as  a  debt  by  specialty. 
25.  There  are  two  other  kinds  of  recognizances  of 

a  private  sort,  which  are  said  to  be  in  the  nature  of 
Tit.  14.  §  13.  ^  statute  merchant,  and  statute  staple,  of  which  an 

account  has  been  already  given* 
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26.  It  has  been  stated,  that  by  the  rules  of  the  Bonds  and 
common  law  no  right  of  action  is  assignable.    But  in  ^^^^g 
modem  times,  bonds,  recognizances,  and  judgements  assignable. 
obtained  in  actions  of  debt,  or  acknowledged  under 
a  warrant  of  attorney,  are  constantly  assigned,  though 
in  compliance  with  the  ancient  principle,  the  form 
of  assignment  of  a  chose  in  action  is  in  the  nature  of 
a  declaration  of  trust,  and  an*  agreement  to  permit  2  Coram.442. 
the  assignee  to  use  the  name  of  the  assignor,   in 
order  to  recover  the  thing  assigned.  Therefore  when  a 
bond,  recognizance,  or  judgement  is  assigned,  it  must 
still  be  sued  for  in  the  name  of  the  original  obligee 
or  cogoizee :  the  person  to  whom  it  is  transferred 
being  rather  an  attorney,  than  an  assignee.    Our 
courts  of  equity,  considering  that  in  a  commercial 
country  much  property  must  lie  in  contract,  will  3  P.  Wms. 
protect  the  assignment  of  chose  in  action,  as  much 
as  the  courts  of  law  will  that  of  a  chose  in  pos« 
session. 

27.  The  king  is  an  exception  to  this  rule,  for  he  Dyer.  30  h. 
might  always  either  grant  or  receive  a  chose  in  l**-208. 
action  by  assigiunent. 

%.  An  assignee  of  a  chose  in  action  takes  it  sub-  1  Ab.  £q.  44«  , 
ject  to  all  the  equity  to  which  it  was  liable  in  the  ^  J^'  ^^^• 
hands  of  the  original  party. 

29.  A  defeazance  on  a  bond,  or  recognizance,  or  Defeazance 

judgement  recovered,   is  a  condition,  which,  when  ^^     ^  * 

performed,  defeats,  or  undoes  it,  in  the  same  manner  2  Comm. 

as  a  defeazance  of  an  estate.    It  difiers  only  from 

the  common  condition  of  a  bond  in  this,  that  the  one 

is  always  inserted  in  the  bond  or  recognizance ;  the 

other  is  made  between  the  same  parties,  by  a  lepa- 

late,  and  frequently  a  subsequent  deed.    This,  like  i  inst.  237  a. 

the  condition  of  a  bond,  when  performed,  discharges  |^f/* 

and  disincumbers  the  estate  of  the  obligor  or  cognizon  2  Sauad.  47. 

fi.1. 


(     12«     ) 
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Section  1. 

Deeds  de-      TTAVING  treated  of  the  several  kinds  of  deeds 

die  Statute  of  which  derive  their  effect  from  the  common  law ; 

Uto.  we  now  come  to  explain  the  nature  and  Operation  of 

those  conveyances  which  derive  their  effect  from  the 
statute  of  uses. 

tiuil.c.4.      2.  It  has  been  stated  that  the  statute  of  uses  has 

given  rise  to  several  new  sorts  of  conveyances^  Which 
operate  contrary  to  the  roles  of  the  common  law. 
It  being  settled^  that  whenever  a  use  was  well  raised 
in  any^erson,  the  statute  immediately  transferred  the 
possession  to  him,  without  entry  or  claim,  or  even 
assent }  and  the  possession  thus  transferred  was .  not 
a  mere  seisin  or  possession  in  law,  but  an  actual  seii^iki 

Tit.  1 1.  c  3.  and  possession  in  fact ;  not  a  mere  title  to  enter  on 

^  ^'  the  land»  but  an  actual  estate. 

d.  Coiiveyances  derived  from  the  statute  of  tiA6» 
are  of  two  kinds :  FiAt,  wheihe  the  deed  only  trans- 
f%s%  the  use,  which  is  said  to  operate  without  any 
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transmutation  of  possession ;  because  the  alteration 
of  the  legal  seisin  and  possession  is  eflected  by  the 
mere  operation  of  the  statute.  Secondly,  where  the 
l^al  estate  is  transferred  by  a  common  law  assurance, 
znd  a  use  is  declared  on  such  assurance.  This  is 
said  to  operate  by  transmutation  of  possession,  be- 
cause the  legal  seisin  is  first  transferred  by  a  common 
law  assurance. 

4.  The  first  deed  which   operates  without  trans-  ■^i^^^  ^^^ 
mutation  of  possession  is  a  bargain  and  sale ;  which  . 

was  well  known  and  often  used  before  the  statute  of 
uses ;  it  being  then  a  common  practice  for  a  person  ^^^'  ^^^" 
who  was  seised  of  lands,  to  bargain  and  sell  them  to 
another ;  in  which  case,  if  the  consideration  was 
suffident  to  raise  a  use,  the  bargainor  became  imme- 
diately seised  to  the  use  of  the  bargainee.  All  which 
might  have  been  transacted  without  the  formality  of 
a  deed. 

5.  A  bargain  and  sale  is  therefore  a  contract  by  2  Inst.  671* 
which  a  person  conveys  his  lands  to  another,  for  a 
pecuniary  consideration,  in  consequence  of  which 

a  use  arises  to  the  bargainee ;  and  the  statute 
27  Hen.  VIII.  immediately  transfers  the  legal  estate 
and  possession  to  the  bargainee.  A  bargain  and 
S9le  may  be  in  fee,  for  life,  or  for  years. 

6.  The  proper  and  technical  words  of  this  con-  2  lost.  €71. 
^aoce  are,  bargain  and  sell ;  but  any  other  words    * 

that  would  have  been  sufficient  to  raise  a  use,  upon 
a  valuable  consideration,  before  the  statute,  are  now 
sufficient  to  constitute  a  good  bargain  and  sale. 
Pnqper  words  of  limitation  must  however  be  inserted. 

?•  Thus  if  a  mat),  for  money,  aliens  and  grants  8  Rep.  94  a. 
lands  to  one  and  his  heirs,  or  the  heirs  of  his  body,  jgaS^s. 
Of  for  Kfe^  by  d^ed  indented  and  enrolled,  it  will  4  Beon.  lio. 
^woont  to  a  bargain!  ifttid  sale. 
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Idem.  8.  So  if  a  person  covenants,  in  consideration  of 

money,  to  stand  seised  to  the  use  of  his  son,  in  fee ; 
if  the  deed  be  enrolled,  it  will  be  a  good  bargain  and 
sale,  though  the  words,  bargain  and  sell  be  not  used. 

f  o^'  ^^'        9-  E.  Fox  demised  lands  to  G.  S.  and  others,  for 

8  Rap.  93. 

three  lives,  reserving  rent.  Afterwards,  by  indenture, 
in  consideration  of  50  /.  paid  him  by  T.  Powis,  he 
demised,  granted,  set,  and  to  farm  let,  to  the  said 
T.  Powis,  the  same  tenements,  to  hold  for  the  term 
of  99  years,  reserving  rent  The  first  lessee  did  not 
attorn  ;  and  the  question  was,;  whether  the  demise  to 
Powis  should  amoimt  to  a  bargain  and  sale,  so 
that  the  reversion,  with  the  rent,  should  pass  to 
Powis,  by  the  statute  of  uses,  without  an  y  attorn* 
ment.  It  was  adjudged  that  this  demise  and  grant, 
in  consideration  of  50  /.,  amounted  to  a  bargain  and 
sale  for  99  years ;  there  being  no  necessity  for  the 
precise  words  bargain  and  sell.  It  was  said,  that  as 
uBes  arise  from  the  intention  of  the  parties ;  if,  by 
any  clause  in  a  deed,  it  appears  that  it  was  the  intent 
of  the  parties  to  pass  the  land,  in  possession,  by  the 
common  law,  there  no  use  shall  be  raised  ;  therefore 
if  any  letter  of  attorney  be  in  the  deed,  or  covenant, 
to  make  livery  of  seisin  of  the  lands,  according  to 
the  form  and  effect  of  the  deed,  or  other  such  like, 
it  should  not  pass  by  way  of  use* 
1  Inst  49  0.  10.  If  a  father  makes  a  deed  of  feoffinent  to  his 
son,  and  a  letter  of  attorney  to  make  lively,  and  no 
livery  is  made ;  no  use  will  arise  to  the  son  :  for  then 
he  should  be  in  by  the  statute  in  another  degree, 
namely,  in  the  post  For  the  intention  of  the  parties, 
works  much,  both  in  the  raising  and  directing  of 
uses, 
2Roll..Ab,  11.  If  a  man,  in  consideration  of  natural  love  and 
Anon. '  '     affection,    and  of  money,   gives,  grants^  bargainor 

3  Leon.  16.  ^ 
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sells,  enfeoffi,  and  confirms  to  B.  in  fee,  by  deed 
indented,  with  a  letter  of  attorney  in  the  deed,  to 
make  livery,  and  the  deed  is  after  enrolled  within 
six  months;  this  shall  pass  as  a  bargain  and  sale, 
notwithstanding  the  letter  of  attorney  in  the  deed. 
For  the  feofiSbr  has  given  the  feofiee  an  election  to 
execute  the  estate  one  way  or  the  other,  and  that 
way  which  first  executes  the  estate  shall  stand. 

Vi.  As  a  bargain  and  sale  only  passes  a  use;  none  Who  may 
but  those  who  are  -  capable  of  being  seised  to  a  use 
can  bargain  and  sell.     For  there  must  be  a  person 
seised  to  a  use,  and  a  use  in  esse^  before  the  statute  Tit.  1 1.  e.  3. 
can  have  any  operation. 

13.  It  follows  that  neither  the  king,  nor  a  queen 
r^^nant,  can  convey  their  lands  in  this  manner.  But, 
as  all  private  persons  may  be  seised « to  a  use,  they 
may  convey  their  estates  by  bargain  and  sale. 

14.  Lord  C.  B.  Comyns  says,  a  corporation  may 
bargain  and  sell,  for  they  may  give  a  use^  though 
they  cannot  be  seised  to  a  use ;  and  founds  this 
position  on  the  following  case. 

15.  The  prioress  of  Halljrwell  conveyed  certain  Holland  v. 
lands,  by  the  words  dedi  et cancessi pro certa pecuniae  3Leo    175 
fummoy  to  Lord  Chancellpr  Audley  and  his  heirs.     It  / 

was  objected,  that  a  bargain  and  sale  by  a  corporation 
was  not  good ;  for  it  could  not  be  seised  to  another's^ 
use.  But  the  Court  rejected  the  objection  as  danger- 
ous ;  for  that  such  were  the  conveyances  of  the  greater 
part  of  the  possessions  of  monasteries.  And  it  was 
said,  that  although  such  a  corporation  could  not  take 
ui  estate  to  another's  use,  yet  they  might  charge 
their  possessions  with  a  use  to  another.. 

16.  This  case  appears  to  be  of  doubtful  authority  ; 
for  the  (mly  principle  upon,  which  it  can  be  supported^ 
luunely^  ihat  lands  may  be  charged  with  a  uset.  was 
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1  Rep.  127  a.  Utterly  Rejected  in  Chudleigh's  case ;  in  which  it  watf 

held,  that  a  use  being  a  confidence  and  trust,  it  would 
be  an  absurdity  to  say  that  it  was  annexed  to  the 
land,  like  a  rent  or  common ;  and  it  is  now  generally 
admiitted  that  a  corporation  cannot  stand  seised  to  a 
use. 

What  n^y  ^«      17.  Every  estate  of  freehold  or  inheritance  in  pos- 

session  in  land  may  be  conveyed  by  bargain  and  sale< 
Therefore  every  person  seised  in  fee  simjde,  in  tail, 
or  for  life,  may  convey  his  estate  by  bargain  ahd 
sale. 

18.  It  was  formerly  held,  that  there  must  be  an 
actual  seisin  in  the  bargainor,  at  the  time  when  the 
bargain  and  sale  was  made,  for  that  without  a  seisin 
no  use  eould  arise.  This  seems  too  general,  for  in 
Fox's  ease  it  was  held  that  a  reversion  expectant  on 
a  freehold  estate,  might  be  conveyed  by  bargain  and 
sale.  It  appears  to  be  now  admitted,  that  estates  in 
remaindef  and  reversi<Mi  may  be  conveyed  by  bargain 
and  sale;  provided  the  right  to  them  be  actually 
vested  in  the  bargainor  at  the  time. 

Taylor  ▼•  19*  A  rent  in  esse  may  be  conveyed  by  batgain 

and  sale,  as  also  an  advowson,  tithes,  commons,  or 
any  other  incorporeal  hereditaments  j  for  they  ar^ 
expressly  mentioned  in  the  statute  of  uses.  Such  in- 
corpoieal  hereditaments  must,  however,  be  in  actual 
existence  at  the  time,  otherwise  they  will  ndt  arise 
from  the  bargain  and  sale. 

Beaudeley  ▼•      90h  A  person  bargained  and  sold  lands  to  J.  S.,  in 

&o?Jal  189.  ^^  together  with  a  way  over  other  lands.   It  was 

behl  duU;  no  right  of  way  passed,  because  there  was 
no  grant  of  it  in  tibe  indenture,  but  only  a  bargain 
and  sale  of  the  land,  and  of  a  way  over  the  land  f 
yftiA  could  not  be  good,  fir  nodung  but  a  use 
fassed  by  the  deedi  and  tiien  could  not  be  a  use  of 


.avM 

Valc/Gro. 
ISS. 


Title  XXXII.   Deed.   Ch.  ix.  S  «1— 24.  127 

a  thing  that  was  not  in  esse  at  the  time,  as  a  way, 
common,  &c.  that  was  newly  created ;  for  till  such 
things  were  created,  no  use  could  be  raised  of.  them 
by  baigain  and  sale. 

2h  No  chattel  interest  in  lands  cm  be  conveyed  ^*"]^^  ^* 
by  bargain  and  sale,  because  the  possessor  of  it  has  iidni,&  19. ' 
no  sdsin  out  of  whidh  a  use  can  arise.    It  should 
however  be  obs^erfed,  that  where  a  person  is  seised 
ofthe  freehold  of  lands,  he  may  by  bargain  and  9ale 
cieateachattel  interest  out  of  such  lands ;  for  having  a  ^^'**  C^^' 
seism  in  himself,  he  is  enabled  to  raise  a  use  for  years, 
as  well  as  for  any  greater  estate.    And  by  the  very 
words  of  the  statute  of  uses^  the  possession  is  as  fully  J^\^^'  ^'^' 
tranfendd  to  a  cestui  que  use  for  years,  as  to  a  cestui 
fue  use  o£  B.  frecdiold  interest :  nor  wiU  an  entry 
be  necessary,   in  such  a  case,   to  vest  the  legal 
estate. 

22.  A  bargain  and  sale  is  merely  a  conveyance  of  Requires  a 
t  use ;  now  as  a  use  cannot  be  raised. without  a  con*  c^tUlera- 
lidention,  it  follows  that  no  bargain  and  sale  can  be  tioo. 
good  without  a  consideration ;  which  must  also  be  a 
pecuniary  (me  j  for  the  very  name  of  the  conveyance  l^^f*  ^^^  ^* 
iaportaa  quid  fro  quo^ 

99.  It  is  not  however  absolutely  necessary  that  a  2  inst.  672. 
ooBsiiferation  should  be  mentioned  in  the  deed,  for 
sa  sverment  of  a  consideration  may  be  made.    If  a  iafn,  c.  19. 
psison,  in  consideration  of  a  certain  sum  of  money,  SmiUi^^ 
htmins  and  sells,  this  is  a  good  consideration  to  Moo.  5fi9. 

_.  •,  ^  .     2Roll.Ab. 

^vse  a  use,  without  an  averment  of  any  sum  m  786. 
mtsiD,  for  the  quantity  of  the  sum  is  not  material ;  as  i  Rep.  24  a. 
nysooi,  however  snudl,  is  a  sufficient  consideration.   ^^  -*  ^"^ <<• 
M.  Where  a  person,  in  consideration  of  £  100  paid  2  Inst.  672. 
by  B.,  bargained  and  sold  lands  to  B.,  C»»  and  D;, 
pnties  to  Ae  indenture,  the  lands  passed  to  them  iil. 
For  although  the  consideration  wa^  expressed  to  be 
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paid  by  one  only,  yet  it  must  be  intended  that  it  was 
paid  for  them  all. 

S5.  Where  no  pecuniaiy  consideration  is  given, 

the  deed  wiU  be  void  as  a  baigain  and  sale,  and  no 

use  will  arise  to  the  bargainee. 

^^^  ^f  26.  A  person  by  indenture,  reciting  that  J.  S.  was 

Cro.  £Uz.      bound  in  a  recognizance  and  bond  for  him,  for  divers 

^^^*  good  Causes  and  considerations,  bargained  and  sold 

lands  to  him  and  his  heirs.  It  was  proved  that  no 
j^j^^Jj^  money  was  paid ;  and  the  conveyance  was  held  void, 
Cro.  Ja.  127.  as  a  bargain  and  sale. 

CrotsiRg  Y.  gy^  ^  person,  in  consideration  of  natural  love,  and 
1  Vent.  137.  for  augmentation  of  the  portion,  and  preferment  in 
marriage  of  his  daughter,  bargained  and  sold  lands  to 
her.  It  was  xesolved,  that  as  no  pecuniary  consider- 
ation was  given,  the  deed  could  not  operate  as  a 
bargain  and  sale. 

28.  No  use  will  arise  upon  a  conveyance  to  a  per- 
son, upon  trust  to  pay  the  debts  of  the  grantor ; 
where  the,  debts  are  to  be  paid  out  of  the  lands 
conveyed. 
LordPtaget'8       gg.  By  indenture  between  Lord  F^^  and  one 
1  L^.  194.  Trentham,  Lord  P.,  in  consideration  that,  with  the 
profits  of  the  lands  to  be  conveyed,  Trentham  would 
pay  his  debts,  covenanted  to  stand  seised  to  the  use 
of  Trentham  for  24  years.    It  was  resolved,  that  no 
use  arose,  fi^r  want  of  a  consideration,  for  the  dqbts 
were  to  be  paid  out  of  the  profits  of  the  lands,  so 
that  no  consideration  moved  from  Trentham.    But 
it  was  agreed,  that  if  Trentham  was  to  have  paid  the 
debts  out  of  his  own  lands,  that  would  have  been  a. 
sufficient  consideration,  and  the  deed  would  have 
operated  as  a  bargain  and  sale.  . 
A  Rent  may       qq^  ^^  common  law,  no  rent  could  be  reserved  on- 

be  resenred.  ' 

1  Inst.  144  a.  a  bargain  and  sale ;  because  nothing  but  a  use  passed>. 
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which  was  not  such  an  estate  as  the  bargainor  could .  Wykes  r. 
have  recourse  to  for  a  distress.     After  the  statute  of  cio  ^Jj^ 
uses,  it  was  resolved,  that  a  rent  might  be  reserved  595. 
on  a  bargain  and  sale,  and  that  the  reservation  of 
such  rent  would  be  considered  as  a  sufficient  con- 
sideration to  raise  a  use  to  the  bargainee. 

81.  When  the  statute  of  uses  was  made,  it  was  fore-  Must  be 
seen,  that  all  lands  would  thenceforth  be  conveyed  by  2"/n8t!67i. 
bargain  and  sale,  being  a  conveyance  of  a  private 
nature.  To  prevent  this,  the  legislature  in  the  same 
sessions  passed  an  act,  27  Hen.  VIII.  c.  16.,  by  which 
it  is  declared,  that  no  manors,  lands,  tenements,  or 
other  hereditaments,  shall  pass  from  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall 
be  made,  by  reason  of  any  bargain  and  sale,  except 
the  same  bargain  and  sale  be  made  by  writing  in. 
dented,  sealed,  and  enrolled  in  one  of  the  King's 
courts  of  record  at  Westminster;  or  within  the 
county  where  the  lands  lie,  before  the  custos  rotulo. 
rum^  and  two  justices  of  the  peace,  and  the  clerk  of 
the  peace  of  the  same  county,  or  two  of  them  at  the 
least,  whereof  the  clerk  of  the  peace  to  be  onei. 

32.  This  statute  requires  all  bargains  and  sales  of 
land  to  be  in  writing.   Therefore  Lord  Coke  says,  they  2  Inst.  672. 
must  not  be  by  prhit  or  stamp.     It  is  also  required, 
that  they  be  by  indenture.    Although  the  indenture 
may  be  either  on  parchment  or  paper,  yet  the  en- 
rolment must  be  on  parchment ;  it  being  so  required  Id.  673. 
in  the  clause  of  enrolment  by  the  clerk  of  the  peace ; 
the  same  is  implied  where  the  enrolment  is  in  any  of 
the  kimr's  courts  of  record. 

TJ      t*7A 

38.  The  time  prescribed  by  the  statute  for  enrol-  5  ^^p  J 
ment  is  six  lunar  mondis,  to  be  computed  from  the  Hob.  140 
<iay  of  the  date  of  the  deed,  which  is  exclusive.    If  Pop^m/* 

Vol.  rV.  K  ^y*^'  2' 8- 
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the  deed  has  no  date,  then  the  time  must  be  computed 
from  the  delivery. 

34.  By  the  statute  5  £3iz.  c.  26.  baigains  and  sales 
of  lands  lying  in  the  counties  palatine  of  Lancaster, 
Chester,  and  the  bishopric  of  Durham,  are  required  to 
be  enrolled  in  the  respective  courts  of  those  counties* 

S5.  By  the  statutes  5  Ann.  c.  18.,  6  Ann.  c.  S5.^ 
and  8  Greo.  11.  c.  6.,  bargains  and  sales  of  lands  lying 
within  the  west,  east,  and  north  ridings  of  the  cotrnt)' 
of  Yock»  may  be  enrolled  before  the  registers  of  those 
ridings,  and  shall  be  as  good  as  if  enrolled  at  West- 
minster, y  ' 

36.  By  the  statute  10  Ann.  c.  18.  §  3.  it  is  enaeted, 
that  a  copy  of  the  enrdment  of  a  bargain  and  f^, 
examified  witin  the  enrolment,  signed  by  the  proper 
officer,  and  proved  upon  oath  to  be  a  true  copy,  so 
examined  and  signed*  shall  in  all  caaes  be  of  the  same 
force  and  effect  as  the  indenture  of  bargain  and  $«de 
would  be,  if  the  sane  was  pxoduced. 

37.  There  is  a  proviao  in  the  statute  of  enrolmenls» 
that  it  shall  not  extend  to  lands,  &c.  lying  wiUiin  ai^ 
city,  borough,  or  town  corporate,  wherein  the  mayors 
recorder,  &c.  have  authonly  to  enrol ;  in  ccmaequence 
of  which,  lands  and  tenements  in  cities  and  bocougba 
having  the  privilege  of  enrolment,  are  not  widun  thie 
act ;  and  though  the  intention  of  the  statute  WM  onky 
to  exempt  them  from  enrolment  in  the  courts  at  Weat- 
minster,  yet  it  is  worded  in  such  a  manner,  tiiat  they, 
are  discharged  from  any  enrolment  whatever. 

38.  The  words  of  this  statute  onl^  e:)Pt«a[id  to  eitot(^ 
of  inheritance  or  freehold ;  thei^&re  i^  baigain  and 
sale  of  lands,  for  a  term  pf  ye{u:$,  need  not  be  eorolted. 

39.  In  consequence  of  this  sM^utes  the  irieeh^d 
does  not  pass  from  the  bargainor  uptil  the  Ae^  ^ 

8  .       . 
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baigain  and  sale  is  duly  €nr6lled ;  but  if  it  be  enrolleit 
within  the  time  prescribed,  then  the  enrolment  }ias 
such  a  relation  back  to  the  date,  or  time  of  delivery 
of  the  bargain  and  sale,  that  the  freehold  is  con- 
sidered, in  law,  as  having  passed,  to  aU  intents  and 
purposes,  from  the  bargainor  to  the  bargainee,  im« 
mediately  on  the  date  or  delivery  of  the  bargain  and 
sale. 

40.  All  conveyances  or  incumbrances  made  or 
created  by  the  bargainor,  subsequent  to  the  date 
or  delivery  of  the  bargain  and  sale,  and  prior  to  the 
enrdment,  are  therefore  void  as  against  the  bargainee. 

41.  A  person  conveyed  lands  by  bargain  and  sale  to  Bro.Ab. 
one,  and  afterwai'ds  conveyed  to  them  another  by  bar-  J^^  ""^  * 
pioL  and  sale.  The  last  deed  was  enrolled :  afterwards 

the  first  deed  was  enrolled,  within  the  six  months^ 
It  was  resolved,  that  the  first  bargainee  should  have 
the  land»  as  k  had  relation  to  make  it  the  deed  of 
the  vendor,  and  to  pass  the  land  from  the  delivery 
of  die  deed. 

¥L  One  SewMer  being  seised  of  certain  lands  iQ  Mallory  v. 
fce,  by  d^eA^  dated  7  November,  bargained  and  sold  2*in8t!^74. 
them  for  money.  On  tiie  9th  of  the  same  month  he 
acknowledged  a  recognizance :  on  the  40th,  the  deed 
wuie&roHed.  On  a  MreJictM,  brought  upon  the  re- 
<sognittnce,  A&  question  was,  whether  Sewster  was  to 
be  considered  as  having  been  seised  of  the  lands  on 
^c  9th  of  November,  the  deed  not  having  been 
enroled  till  the  20th  of  that  montli.  It  was  adjudged 
unanimously,  that  Sewster  was  not  seised  of  the  lands 
on  the  9th  November,  for  that  when  the  deed  was 
enrolled,  the  bargainee  was  in  judgement  of  law  saised 
of  the  lands  from  the  date  of  the  deed. 

«.  Neither  the  death  of  the  bargainor,  nor  that  J^J^^g^" 
of  the  bargainee,  before  enrolment,  will  prevent  the  Ca8e,Cro.Ja. 

K^  408.  Hob. 

^  136. 
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passing  of  the  estate.     And  where  the  bargainee  dies 

before  enrolment,  if  the  deed  be  duly  enrolled,  his 

heir  will  be  in  by  descent. 

2  Inst.  671.        44.  Though  the  enrolment  has  relation  back,  for 

Baldwio/      '^^  advantage  of  the  bar^inee,  to  avoid  all  mesne 

Cro.Car.2l7.  incumbrances  and  conveyances  ;  yet  when  the  lands 

are  also  conveyed  by  fine  or  feofiment  to  the  bar- 
gainee, before  enrolment,  he  shall  take  by  the  fine  or 
fisoffinent.  For  when  a  conveyance  by  the  common 
law,  and  one  by  the  statute  of  uses,  concur,  that  by 
the  conunon  law  shall  be  preferred ;  if,  in  a  case  oi* 
this  kind,  the  bargainor  incumbers  the  estate  between 

the  execution  of  the  bargain  and  sale,  and  the  fine, 

« 

&c.,  then  the  inrollment  shall  have  relation  back  ^ 
for  the  avoiding  such  mesne  incumbrance,  in  favour 
of  the  bargainee. 

45.  It  is  said  by  Lord  Hardwicke,  that  if  there  is 
a  first  bargainee,  whose  deed  is  not  enrolled,  and  a 
second  bargainee  whose  deed  is  enrolled;   if  the 

Vide  c.  27.     second  bargamee  had  notice  of  the  prior  deed,  such 

prior  deed  shall  prevail  in  equity,  for  a  reason  which 
will  be  stated  hereafter.  And  if  the  first  bargainee 
has  any  other  conveyance,  as  a  feoffinent,  or  a  lease 
and  release,  he  shall  prevail  at  law. 

46.  A  bargain  and  sale  does  not  devest  my  estate, 
4ior  can  a  use  be  declared  on  it ;  as  will  be  shown  in 
fhe  next  chapter. 
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Section  1. 

^■^HE  second  kind  of  conveyance  which  derives  its  Nature  of. 
^    efiect  from  the  statute  of  uses,  and  operates 
without  transmutation  of  possession,  i^  called  a  cove- 
nant to  stand  seised. 

2.  Formerly,  ifa  person  had  covenanted  and  agreed  piowd.30K 
for  himself  and  his  heirs,  that  for  a  certain  conside-  ^* 
ration,  another  should  have  his  lands ;  though  the 
lands  did  not  pass,  for  want  of  livery,  yet  the  use 
passed  to  the  covenantee.  Now  whenever  a  covenant 
of  this  kind  is  entered  into,  if  the  consideration  be 
sufficient,  a  use  arises  out  of  the  seisin  of  the  cove- 
nantor,  which  is  immediately  executed  by  the  statute 
in  the  cestui  que  use^  who  thereby  acquires  the  legal 
estate. 

S.  The  proper  and  technical  words  of  this  con . 
veyance  are,  covenant  to  statid  seised  to  the  tise  of  2  Ve  t  150 
A.,  &c.     But  any  other  words  will  have  the  same  Wiiies  lU 

K  3  ^7^ 
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effect,  if  it  appear  to  have  been  the  intention  of  the 
parties  to  use  them  for  that  purpose.  Thus  in  the 
case  of  Crossing  v.  Scudamore,  the  words  bargain 
and  sell  were  held  sufficient  to  create  a  covenant  to 
stand  seised. 

4.  A  settlement  was  niade  in  the  following  words. 
*^  If  I  have  no  issue,  and  in  case  I  die  without  issue  of  my 
body  lawfully  begotten,  then  I  give,  grant,  and  confirm 
my  land  to  my  kinswoman  S«  Stokes,  to  have  and  to 
hold  the  same  to  the  use  of  myself  for  life,  and  after 
my  decease,  to  the  use  of  the  said  Sarah  and  the  heirs 
of  her  body  to  be  begotten ;  with  remainders  over/* 
It  was  held. that  this  was  a  good  covenant  to  stand 
seised. 

5.  G.  S.,  in  consideration  of  his  marriage  with 
Ann  Story,  gave,  granted,  enfeoffed,  aliened,  and 
confirmed  certain  lands  to  Ann  and  W.  Story  for  life, 
remainder  to  the  heirs  of  the  body  of  Ann  Story  be- 
gotten by  G.  S.,  who  covenanted  that  the  landd  should 
remain  to  the  same  uses.  The  marriage  took  efieot  j 
and  G.  3*  becaqae  a  bankrupt.  The  assignees  cK>14 
the  land,  considering  the  deed  as  void  in  law ;  pr  if 
not,  that  G.  S.  was  tenant  in  tail.  The  Comt  re- 
solved that  the  deed  operated  as  a  covenant  to  stand 
seised. 

6.  On  the  ot^er  side,  where  it  does  not  appear  to 
have  been  the  intention  of  the  owner  of  the  estate 
to  raise  a  use,  though  the  wOrd  covenant  be  uaed, 
yet  the  deed  will  not  operate  as  a  covenaiut  t^  stand 
seised* 

7.  A  father,  tenant  in  tail,  covenanted  with  ki*  4on» 
in  consideration  of  marriage,  that  afler  his  death  t)ie 
lands  should  descend,  remain,  and  be  with  the  9on, 
and  the  heirs  of  his  body.  The  Court  held  that  no  use 
was  raised  j  this  being  an  executory  covenant :  for 
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the  lunntr  of  ^siiig  a  use  in  such  a  case  was,  to 
covsesant  to  stand  seised  to  such  a  use ;  or  that  the 
land  should*  be  to  such  a  use,  or  that  such  a  one 
itettld  be  seised,  to  die  use :  here  the  words  were 
wards  of  oovenant. 
8.  A  paiM>n  covenanted,  in  consideration  of  natnral  £ngiefield's 


afieetioii,  to  stand  seised  to  the  use  of  himself  for  j^qi^'  267. 
life,  and  after  his  death  that  the  said  lands  should  ^y^^  ^^  ^ 
deseend  or  reniam  to  his  cousm  Rin  i%>e   B^scdved 
bj all  the  Judges,  that  no  use  was  raised  by  seasoHof  |<^^u  ^' 
the  said  di^unetive,  rMiam  or  descend! ;  sauk  tiiat  it  2  Vent.  3i8. 
was  onAy  a  covenant. 

-.    f^^m  ,     .         .     .,      .     ^    Who  may 

9*  This  conveyance  being  sumlai  m  many  respects  coTenant  to 
toa  bargain  and  sale,  no  j>ersdn  can  transfer kuMb  by  stand seiaed. 
it,  ivho  is  not  capable  of  being  seised  to  a  use.      •  ^   ^  12.     * 

10.  It  follows  from  the  same  principle  that  no  what  may  be 
species  of  property  can  be  transferred  by  covenant  to  conveyed  by. 
stand  seised^  which  cannot  be  conveyed  to  a  use : 

the  coven«ntormu9t  be  sdsed  in  possession,  or  entitled 

in  remainder  ckt  reversiota^  at  Ihe  time  of  the  execu^ 

tion  of  tke  deed;  because  tlie  use  must  arise  out  of  Tie.  11.  cs*. 

the  seisin,  or  right,  whidi  the  covenantor  has  at  the 

time. 

1 1.  A  father  covenanted,  in  consideration  of  nzt  Yelverton  r. 
toral  afiection,  to  stand  seised  of  aft  the  lands  which  ero!  ElL? 
he  had,  ot  should  afterwards  purchase,  to  the  use  of  40i. 
himself  for  life,  remainder  to  his  youngest  son  and  his 

hens.  It  Was  determined,  that  the  after  purchased 
lands  did  not  vest  in  the  youngest  son  by  this  deed ; 
because  a  malU'  cannot,  by  a  coveliant,  raise  a  use  out 
of  land  if^dch  he  has  not. 

!«.  If  two  persons  are  joint  tenants  in  fee,  and  one  Barton's 
of  them  covenants  that,  after  the  death  of  his  com*  Caae.^^  ^^ 
pmion,  he  wHl  stand  seised  of  all  the  moiety  ^  his  790. 
cempanioff  to  certain  uses:  though  the  covenantor 

K  4 
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TheBstite        31.  In  the  case  of  a  covenant  to  stand  seised^  the 

a^Use^nris^.  ^^^  continues  in  the  covenantor  till  a  lawfid  use 

)  Hep.  154  a.  arises.     Thus,  if  a  person  makes  a  feoffinent  in  fee, 

to  the  use  of  A.  for  life,  remainder  to  the  use  of  B# 

for  life,  remainder  to  the  ui^  of  C.  in  fee ;   if  A. 

refuses,  EC  shall  take  the  estate  presently.  For  the 

feoffor  by  his  feoffinent  has  given  all  his  estate  out  of 

him,  and!  all  the  uses  are  created  out  of  it,  as  out  of 

one  and  the  same  root  \  therefore,  as  long  as  any  of 

the  uses  can  take  effect,  the  feoffor  shall  not  have  the 

land.     In  the  case  of  a  covei|ant  which  raises  a  use, 

ther^  the   consideration,    which  is  the   cause  that 

raises  every  several  use,  is  several,  and  all  the  uses 

grow  and  rise  out  of  the  estate  of  the  covenantor  i 

therefore^  if  one  refuses,  he  who  is  next  in  remainder 

shall  not  take  the  land  presently,  but  the  covenantor 

shall  keep  it. 

A  Rent  may       32.  In  consequence  of  the  4th  and  5th  sections  of 

Ttt!'^28.c.  1.  *^®  statute  of  uses,  a  rent  may  be  created  by  a  covc- 

§  31.  nant  to  stand  seised. 

Rivetts  V.  33.  A.,  in  consideration  of  natural  love  and  afiec- 

Godson,        ^Qjj  covenanted  to  stand  seised  to  the  use  of  himself 

W.  Jone8» 

179.  for  life,  remainder  to  B.  his  son  in  tail :   and  to  the 

intent  that  B.  should  have  a  rent  issuing  out  of  the 
lands,  during  the  life  of  A.  Resolved,  that  B.  was- 
well  entitied  to  this  rent  upon  th^  words  of  the  statute 
of  uses. 

I 

No  Estate  16  34.  A  bargain  and  sale,  and  covenant  to  stand 
this^Wey.  seised,  pass  no  interest  but  that  which  the  bargainor 
ance,  or  by  a  or  coveiiantor  Can  lawfully  transfer.    For  as  nothing 

BargaiD  and    -     ,  u    ^u  j 

Sal^  but  a  use  passes  by  these  conveyances ;  and  as  no  use 

Tit.  1 1.  c.  3.  can  be  greater  than  J^he  estate  out  of  which  it  is  cre- 
ated ;  where  a  use  is  granted,  greater  than  the  legal 
estate  out  of  which  it  is  to  issue,  it  is  merely  void  ; 
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woulA  pass :  for  the  expf e8&  vakiaUe  consideratioii  Contra,  22. 
tolled  the  tacit  implied  cozisideratioii  of  blood :  and     '"' 
no  other  consideration  could  be  averred,  than  was 
in  the  deed. 


27.  In  the  case  of  a  covenant  to  stand  seised,  a  ^.^^  ^^}y 

*  anses  to  the 


use  will  arise  to  the  persons  who  are  nithin  the  con-  Persons 
sdention ;  though  no  use  will  arise  to  those  who  aara  considers^ 
strangers  to  it.  tion. 

28.  Tenant  in  tail,  remainder  in  fee.  Hie  person  Wiseman*^ 
in  remainder,  to  the  intent  that  his  lands  shoidd  con-^  i^q.'  ^^' 
tinue  and  remain  in  his  fiunilj  name  and  blood, 
covenanted  to  stand  seised  to  the  use  of  himself  and 
the  hens  male  of  his  body,  remadnder  to  the  use  of 
hb  btokher  in  tail,  remainder  to  the  use  of  the  Queen, 
her  i«i9  And  successors.^  Resolved,  that  a  useaMse 
to  the  covenantor  in  tail,  and  to  his  brother ;  but 
that  no  use  arose  to  the  Queen,  for  want  of  a  con- 
sidention. 

29*  P.  Risldy,  by  indenture  between  him  and  Sir  Smith  v. 
T.  D.,  Sir  A.  D.  T.  Risley  his  brother,  and  W.  W.^  SftW. 
covenanted  and  agreed  with  them,  to  stand  seised  of  ^29. 
certain  lands,  to  the  use  of  bomsdlf  for  life,  remainder 
to  the  useof  his  wife  fiir  life,  f  eniaiadef  to  the  use  of 
the  covenantees  and  their  heirs,  upott  several  trusts, 
fiir  his  clnldren.    Resolved,  that  the  uses  were  inrell 
nosed  and  vested  in  T.  Risley  his  brother,  be  heing 
of  the  blood  of  the  covenantor ;  but  that  m>  nse 
arose  to  the  odier  covenantees,  they  being  strangers. 

SO.  A.  covenanted  to  stand  seised  to  sevend  uses,  whaky  v. 
irftenrards  to  Cfbr  99  years,  if  he  should  so  long  J'^l^'2. 
live,  remainder  to  a  stranger  for  the  Kfe  of  C.  to-  54. 
piesetve   contingent   remaindeks,   remanider   over. 
Agreed  by  ail,  that  the  remainder  to  the  stranger  was 
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Skcti^v  1. 

npWERE  is  a  third  sort  of  conveyance  usuiAy 
•**  classed  under  those  which  derive  their  effect 
from  the  statute  of  uses ;  but  of  ^ich  only  one  part 
Is  derived  from  that  statute,  and  the  other  from  the 
]M*inciple8  of  the  common  law.  It  is  called  a  lease  and 
release,  but  is  in  &et  a  bargain  and  sale  fer  a  year» 
and  a  common  law  rdeaee,  operating  by  way  of 
enlargement;  and  owes  its  rise  to  lihe  following 
circumstances. 

2.  The  framers  of  the  statute  of  uses  foresaw  that 
freehold  estates  would  thenceforth  become  trans- 
ferrable  by  parol  only,  without  any  form  or  ceremony 
whatever.  The  statute  of  enrolments  was  therefore 
made  in  the  same  parliament,  which  would  have 
introduced  an  almost  universal  register  of  convey- 
ances  of  real  estates,  but  for  the  omission  of  bargains 
and  sales  for  terms  of  years. 

3.  In  the  times  of  Hen.  VT.  and  Edw.  IV.,  it  was 
not  unusual  to  transfer  freehold  estates  in  the  following 
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manner.  A  deed  of  lease  was  made  to  the  intended 
purchaser,  for  three  pr  four  years,  and  after  he  had 
entered  into  possession,  a  deed  of  release  of  the  inhe- 
ritance was  executed  to  him,  which  operated  to  en- 
laige  his  e^te  into  a  fee  lumple. 

4.  When  it  was  observed  that  the  statute  of  uses 
triasferred  the  actual  possession,  without  entry,  the 
idea  of  a  lease  aod  release  was  adopted.  A  bargain 
and  sale  for  a  year  was  made  by  the  vendor,  to 
^e  peraoB  to  whom  the  lands  were  to  be  conveyed ; 

by  this  a  use  was  raised  in  the  bargainee,  without  any  i  Inst.  271  b. 
^nrofanent,  to  which  the  statute  transferred  the  pos^  Heyward's 
session.    Thus  the  bvgainee  became  immedSftlely  ^^^  i<^» 
capable  of  accepting  a  release  of  the  freehold  and 
rev^rnoo ;  and  accordingly  a  release  was  made  to  him^^ 
dated  the  day  next  after  the  day  of  the  date  of  the 
bargain  and  sale.     AU  this  was  consideved  as  ^ual 
to  a  feoffment. 

5.  Fabiaa  J^ulips  says,  tbis  cicmveyance  was  at  first  Treat  on 
(^y  puiposejiy  contrived  by  Serjeant  Moore,  at  the  ^^^^^' 
request  of  Lord  Norris,  to  ihe  end  that  some  of  his 
kindred  or  near  relations  should  not  take  notice,  by 

any  search  of  public  records,  what  conveyance  or 
^ttlement  he  should  make  pf  his  estate. 

6.  Tlie  validity  of  this  conveyance  was  fiMrmerly 

much  doubted.  Mr.  Noy  was  of  opinion  that  it  could  2  Mod.  252. 
not  be  si^ported  without  an  actual  entry  by  the  bar- 
gainee.    But  it  was  resolved  in  18  Ja.  L,  by  the  Chief 
Justices  Montague  and  Howard,  and  Chief  Baron 
TaofieUt  that  upon  a  deed  of  bargain  and  sale  for  Lutwich  v. 
yean  of  laad»  though  the  bargainee  never  entered,  Litton, 
if  afterwards,  the  baijgainQr  makes  a  grant  of  the  Cro!  Car, 
T&mmoQ^  cecittiig  the  lease»  to  (tinkers  uaes>  it  was  «  ^  ^^' 
good.  ooBv^askce  of  the  reversion.    A»d  in  a  sub. 
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Barker  v.       sequent  case,  where  there  was  a  bargain  and  sale  for> 

2Mod.249.    ye^rs,  followed  by  a  release^  judgement  was  given 

— <*  That  the  lease  being  within  the  statute  of  uses, 
there  was  no  need  of  an  actual  entry,  to  make  the 
lessee  capable  of  the  release ;  for  by  virtue  of  the  statute 
he  shall  be  adjudged  to  be  in  actual  possession/' 

lFreem.25l.      7*  It  is  said  by  Lord  Ch.  J.  North,  that  he  had 

known  it  ruled  several  times,  that  a  lease  and  release- 
ia  the  same  deed  was  a  good  conveyance ;  for  priority 

Barker  V.        should  be  supposed.    And  the  words  demise,  grant, 

?M^d  252     ^^^  ^  ^*™^  ^^  ^^^  ^^  months,  reserving  a  pepper- 
corn rent,  have  been  held  to  amount  to  a  good 
bargain  and  sale  to  ground  a  release. 
2  Lev.  108.        ^*  '^^  recital  of  a  lease  for  a  year,  in  a  deed  of 
6  Mod.  44.     release,  is  good  evidence  of  such  lease  against  the- 

releasor,  and  all  claiming  under  him ;  but  not  against 

strangers ;  without  proving  that  there  was  such   a 

deed,  and  that  it  was  lost  or  destroyed. 

Who  may  9*  Every  person  capable  of  being  seised  to  the  use 

convey  by.      of  another  may  convey  by  lease  and  release ;  but 

neither  the  king,  nor  a  queen  recant,  can  convey 
ante  c.  9.  ^^  ^^  manner,  nor  can  a  coipoi^tion,  for  the  reason 
i  16.  already  mentioned. 

Whatmavbe      ^^*  ^very  species  of  property  that  is  capable  of 
conveyed  by.  being  conveyed  to  uses,  may  be  the  subject  of  a  lease 

and  release. 

Esutesin  ^^*  ^^^  ^^7  estates  in  possession,  but  estates  in 

Remainder  remainder  and  reversion,  may  be  conveyed  by  lease 
sion.  '  ^^^  release :  this  point  is  fully  proved  by  Mr.  Booth 
Cases  and  ^^  ^^  opinion  which  has  been,  printed.  He  admits 
Opinions,  Lord  Coke's  position  that  a  release  cannot  work. 
1  Inst.  270  a.  without  a  possession ;  but  contends  he  only  means 
that  the  estate,  upon  which  the  release  is  to  work, 
must  be  a  vested  estate  \  for  in  the  sam^  folio  Lard 
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Coke  says-—"  If  a  man  make  a  lease  for  years,  re- ' 
mainder  for  years,  and  the  first  lessee  enters,  a  release 
to  htm  in  the  remainder  for  years  is  good,  to  enlai'ge 
bis  esrtate :''  which  showed  his  opinion  to  be,  that  it  i$ 
not  necesmry  the  estate  to  be  enhurged  should  be  in 
actual  posaessioti,  and  that  it  sufficed  if  it  was  a  vested 
estate,  divided  from  the  possession. 

IS*  In  the  case  of  Shortridge  v.  Lamplugh,  which 
wiU  be  stated  in  a  subsequent  part  of  this  ch^ter,  the  $  17. 
person  who  conveyed  by  lease  and  release,  had  only  a 
reversion  expectant  on  a  term  for  years :  and  this 
circumstance  does  not  appear  to  have  been  noticed 
either  by  the  counsel,  or  the  judges.  •    ' 

13.  Estates  in  remainder  and  reversion  expectant  *°^®»  ^'  ^• 
on  estates  for  lives,  may  be '  conveyed  by  lease  and 
itelease :  but  in  cases  of  this  kind  it  is  inaccurate  to 
$ay  that  the  releasee  is  in  the  actual  possession  of  the  ^  ^^^'  ^70  a. 
premises ;  the  proper  expression  being,  tluit  they  are    '  ' 
actually  vested  in  him  by  virtue  of  the  bargain  and 
sale,  and  the  <^ration  of  the  statute  of  uses. 

14.  Incorporeal  hereditaments,  such  as  advowsons,  „  ^!^!I^'^ 
tithes,  rents,  &c.,  may  be  cotiveyed  by  lease  and  re*  menu. 
lease,  because  they  are  expressly  named  in  the  statute 

of  uses,  or  comprised  under  liie  general  word  heredi' 
tatuents* 

15.  Although  no  use  can  be  raised  on  a  bargain  What  Consi- 
and  sMe  wi^out  a  pecuniary  consideration ;  yet  when  cessary?  "^ 
the  conveyance  by  lease  and  releaae  became  a  com- 
mon assiinmoe,  only  a  niCHninal  consideration  of  five 
shillings  was  mentioned  in  the  baigain  and  sale ;  and 

even  a  reservation  of  a  pepper-corn  rent  haa  been  held  Barker  v. 
a  sufficient  consideration  to  raise  a  use  in  a  bargain  2  yi^^  252^ 
and  aale  to  groundajFelease. 

1&  Tfaoe  ia  no  neeesaiiy  forexpceasing  any  coa- 
sidenkbn  in  a  desed  of  rdease  to  a  bargainee  &r 

VoL  IV*  L     . 
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yeuB;  because  it  operates  as  a  oomnoD  law  con^ 

vejrance. 

Sbortrufge         17.  In  a  writ  of  error  from  the  Commoii  Fleas, 

2  LdjL]^'  the  case  was,  that  T.  Ashby  demised  the  lands  in 

798.  question  for  61  years,  reserving  rent ;  afterwards  he 

bargained  and  sold  them  for  five  shillings  to  Sr  W.  M. 

for  one  year ;  and  by  another  indenture,  dated  the 

day  after,  he    released  and  confirmed  them  to  Sir 

W.  M.  in  fee ;  it  was  resolved  that  the  estate  was 

well  vested  in  the  releasee,  though  no  considerationr 

was  mentioned  in  the  release. 

Does  not  18.  A  conveyance  by  lease  and  release  does  not 

Eiute.*'*'^     devest  any  estate,  or  create    a  discontinuance  or 

I  GW.  forfeiture }  for  Littleton  says,*-'*  By  force  of  a  re* 

lease  nothing  shall  pass  but  the  right  which  he  may 
lawfully  and  rightfiiUy  release,  without  hurt  or  da^ 
mage  to  other  persons,  who  shall  have  right  therein, 
^06.       after  his  decease/'    And  in  a  subsequent  section  he 
says,—**  If  tenant  in  tail  lets  the  land  to  another  for 
term  of  years,  by  force  whereof  the  lessee  halii  pos- 
session, and  the  tenant  in  tail  rdeases  all  his  ri^t  in 
the  same  land,  to  hold  to  the  lessee  andllis  heirs  for 
ever,  this  is  no  discoirtanianoe :  but  after  the  decease 
of  the  tflpaot  in  tail,  his  issue  may  enjt^  i  for  Iqt  such 
release  nothing  passed  but  for  term  <^  the  life  of  the 
tenant  in  taiL** 
K!r^47s^^*      19«  This  conveyanoe  wflS  not,  for  the  same  reason, 
wiUesR^*   destroy  acontii^^ent remjilndcr :  therefoge if aperann 
^83.  is  tenant  for  life,  with  a  amtingent  remainder  de- 

poiding  on  his  estate,  an4  he  conveys  in  fee  by  lease 
and  release,  the  oontingept  moainder  will  not  be 
destroyed. 
Whetherthe       SO.  A  release  may  be  to^uaes,  as  will  be  shown  in 


Use  raults    ^^  ^^^  chapter ;  but  it  has  been  doubted  whether 
Tit.  11.C.4.  there  can  be  a  resulting  uae  upon  alease  and  releasee 
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Section  1. 
JTH  respect  to  those  conveyances  derived  Origin  uid* 
from  the  statute  of  uses,  whidi  are  said  to 
operate  by  transmutation  of  possession,  they  owe 
Aeir  eflfect  to  the  following  principles.    Where  lands  Tit.  u .  c.  ^ 
are  conveyed  by  feoffinent,  fine,  or  recovery,  the  legal 
seisin  and  estate  becomes  vested  by  these  convey- 
ances ill  the  feoffee,  cognizee,  or  recoveror ;  but  if 
the  owner  of  the  estate  declares  his  intention  that 
such  feoflhient,  fine,  or  recovery  shall  enure  to  the 
use  of  a  third  person,  a  use  will  immediately  arise  to 
such  third  person,  out  of  the  seisin  of  the  feoffee, 
cogfnizee,  or  recoveror,  and  the  statute  will  transfer 
the  actual  possession  to  such  use,  without  any  entry 
or  claim. 

2.  Uses  might  formerly  have  been  declared  by  Must  be  by 
parol.    But  it  is  enacted  by  the  statute  of  frauds,  writing. 

L  3 
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have  only  a  seisin  of  an  instant,  and  are  never  called 
upon  to  defend  the  land ;  and  it  seems  reasonable  to 
suppose,  that  where  a  statute  transfers  the  legal  seisin 
<^the  lands  from  one  person  to  another,  it  should 
also  transfer  the  deeds  rdating  to  the  title  of  sudi 
lands ;  as  they  must  be  totally  useless  in  the  hands 
of  a  person  who  has  no  interest  in  the  estate. 
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Section  1. 
TIT'ITH  respect  to  those  conveyance?  derived  Origin  an* 

^  from  the  statute  of  uses,  which  sire  said  to 
operate  by  transmutation  of  possession,  they  owe 
their  effect  to  the  following  principles.  Where  lands  Tit.  1 1 .  c  4; 
are  conveyed  by  feoffinent,  fine,  or  recovery,  the  legal 
seisin  and  estate  becomes  vested  by  these  convey- 
Miees  in  the  feoffee,  cognizee,  or  recoveror ;  but  if 
the  owner  of  the  estate  declares  his  intention  that 
such  feoflhient,  fine,  or  recovery  shall  enure  to  the 
use  of  a  third  person,  a  use  will  immediately  arise  to 
web  third  person,  out  of  the  seisin  of  the  fisoffee, 
cognizee,  or  recoveror,  and  the  statute  will  transfer 
the  actual  possession  to  such  use,  without  any  entry 
Of  claim. 

2.  Uses  miirht  formerly  have  been  declared  by  Must  be  by 
parol.    But  it  is  enacted  by  the  statute  of  frauds,  writing. 

L  3 
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39  Cha.  II.  C.5.  §  7*  '*  That  all  declarations  or  crea- 
tions of  trusts  or  confidences  of  any  lands,  tenements, 
or  hereditaments,  9hall  be  manifested  and  proved  by 
some'writing  signed  by  the  party,  who  is  by  law  en- 
abled to  declare  such '  trust,  or  by  his  last  wiU  in 
writing ;  or  else  they  shall  be  utterly  void  and  of 
none  effect,** 

3.  It  has  been  long  settled,  that  the  word  trust,  in 
this  statute,  comprehends  uses ;  and  Lord  Holt  says. 

Holt's  Rep.    ««  We  take  trusts  and  uses  to  be  the  same,  in  respect 
11  Mod,  197.  of  trusts  in  their  larger  extent,  and  so  within  the 
statute.** 

4.  It  was  not  absolutely  necessary,  under  the  words 
of  this  act,  that  a  declaration  of  uses  should  be  by 

7  Mod.  76.     deed ;  for  Lord  Holt  has  said,  that  since  the  statute 

of  frauds,  uses  might .  be  declared  by  writing  only, 

infra,  (  23.     without  seal»    But  there  has  been  another  act  on  this 

subject,  which  will  be  stated  hereafter. 

NoTechnical      5.  No  technical  words  are  required  in  a  declaration 

Worda  nc       ^£  ^^^^ .  ^^^  Loj.j  jj^^]^  jjj^g  ^^  ^^^  j^  ^^  ^^^         ^^ 
cessaiy*  ,  ■ 

necessary  to  insert  the  word  use  in  the  declaration  x>f 

1  Ld.  Raym.  ^*®*  9^  *  ^®»  ^^  reCpvery ;  for  that  any  kind  of 
290.  agreement  which  manifestly  shows  the  intent  of  the 

3  P.  Wins.  .  ,,,  -  «.■  • ' 

209.  parties  will  be  sutncient. 

Dyer,  166.  n.      g^  'pyg  doctrine  is  conformable  to  the  law  as  it 

HvMsfs  stood  before  the  statute  of  frauds.  It  having  been 
Ab^6l4^^'  determined  in  2  James,  that  a  will,  though  revoked^ 
Blitton  ▼.       shotild  operate  as  a  declaration  of  the  uses  of  a  feoff- 

.W.Jones, 7.  ^^^^ 

.    7.  In  conformity  to  this  doctrine,  it  is  laid  down 
1  Ld.  Rigrm.  by  Lord  Holt,  arguendo f  that  if  A.  bargains  and  sells 

12  Mod.  163.  ^  ^*  ^^^  ^^  heirs,  and  the  deed  is  not  enrolled,  or 
if  a  deed  of  feoffment  is  not  executed  by  livery,  and 
a  fine  is  levied  between  the  s&me  parties,  the  deed  of 
baigain  and  sale,  or  feoffinent,  will  declare  the  uses 
of  the  fine. 
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8.  In  a  declaration  of  the  uses  of  a  fifie  or  recovery,  How  the 

the  lands  ought  to  be  described  with  as  much  minute-  {^  dt^JbcJ 
ness  and  accuracy  as  in  a  feoffinent.or  release.    For 
as  lands  are  described  in  a  fine  or  recovery  in  the 
same  manner  as  in  a  prascipe  quod  reddat ;  that  is, 
only  by  the  number  of  messuagies,  cottages,  acres  of 
arable,  meadow,  and  pasture,  &c. ;  it  is  proper  to  have 
a  more  particular  description  in  the  dedaratipn  of 
uses ;  which  is  the  measure  that  usually  guides  juries 
in  ascertaining  the  estates  comprised  in  a  fine  or  re- 
covery.   And  there  are  many  instances,  where  the  vide  Tit^ 
Court  of  Common  Pleas  has  directed  the  description  ^^  ^  ^^^ 
of  lands,  in  fines  and  recoveries,  to  be  amended,  in 
conformity  to  the  deed  of  uses.    Hence  arises  an 
obvious  propriety  in  connecting  the  description  jm  the 
fine  and  recovery  with  that  in  the  deed.    There  is 
also  an  advantage  in  stating  in  the  deed  the  de9crip- 
tion  contained  in  the  fine  or  recovery. 

9.  No  consideration  is  necessary  to  raise  a  use  on  ^^  consf- 

a  fine  or  recovery,  although  in  the  case  of  a  bargain  deration  ne-^ 
and  sale,  and  covenant  to  stand  seised,  it  has  been 
shown,  that  a  consideration  is  absolutely  necessary. 
The  reason  of  this  difference  is  thus  explained  by 
Mr.  Hargrave.  In  the  case  of  a  declaration  of  uses,  the  i  Inst.  I2d-ft. 
estate  is  passed  completely  from  the  grantor,  without 
the  aid  of  a  court  of  equity ;  therefore  it  is  immate- 
rial whether  the  use  declared  on  the  estate  is  gra- 
tuitous or  not ;  it  being  sufficient  that  the  grantees ' 
receive  it  coupled  with  a  trust  or  use.    But  in  the 
case  of  a  bargain  and  sale,  or  covenant  to  stand 
seised,  the  transaction  rests  in  covenant  or  agreement 
between  the  covenantor  or  bargainor,  and  the  cestui 
que  use ;  and  if  the  covenant  or  agreement  was  not 
founded  on  the  consideration  of  Uood^  or  a  valuable 
coQnderation,  such  as  marriage  or  money,  our  courts 

L4 


4^f  e^iuitx.  vlucl^  iffl  the  Stat.  27  Hen.  VIIL  had  tfie 
sole  QOfpnsmit^  of  uses,  would  not  interpose  to  compel 
th^  pertonttnce.  In  fewer  .words^  Chancery  would 
^fiibree  uses  annexed  to  a  perfect  gift,  however  gra-* 
tuitous  they  might  be ;  but  not  thoae  resting  on  a 
Baked  contract;  without  even  so  much  as  the  con- 
sideration of  blood  to  maintain  lliem. 

c.  10.  k  20.        10.  It  has  been  stated,  that  no  use  will  arise,  on  a 

covenant  to  stand  seised,  to  an  illegitimate  child. 

Vmo,  207.  Gilbert  says,  if  a  man  covenants  by  indenture,  in  con- 
sideration of  love  and  affection,  blood  and  marriage, 
of  his  bastard  dau^ter;  though  this  be  not  a  suf- 
ficient consideration  to  raise  a  use  upon  a  covenant ; 
yet  it  is  expressive  of  the  intent  of  the  party,  and 
therefore  sbiJl  serve  as  a  sufficient  declaration  of  a  use 
upon  a  fine,  where  there  needs  no  consideratioo. 

Deeds  to  lead  .  1 L  Where  deeds  are  executed  prior  to  the  levying 
**^'  fines,  or  sufieriitg  recoveries,  (for  fec^Snents  to  uses 

are  now  dilsosed,)  they  are  called  deeds  to  lead  the 
uses ;  and  where  they  are  executed  subsequent  to  a 
fine  or  recovery,  they  are  then  called  deeds  to  declare 
the  uses  of  them« 

Countess  of        12.  Witli  respect  to  deeds  to  lead  uses,  it  was  re- 

cll^  Rep.  ^^^^  ^^  *  ^^'  I.~l*.  That  although  they  were  but 
25.  directory,  and  did  not  bind  the  estate  or  interest  of 

the  land,  yet  if  the  fine  or  recovery  was  pursued^ 
according  to  the  indentures,  there  could  not  be  any 
bare  averment  against  the  indentures,  that  after  the 
making  of  them,  and  before  the  assurance,  it  was 
agreed  that  the  assurance  should  be  to  other  uses. 
But  if  another  agreement  was  made  by  writing,  or  by 
other  matter,  previous  to  the  fine  or  lecoveiy^  as  high 
or  higher ;  then  the  last  agreement  should  stand. 

$*•  If  the  form  of  the  indentures  was  tiot  pursuedt 
as  to  the  quantity  of  land,  or  the  time  within  which^ 


XXXIL    Deed.   a.xii.  §  12---14.  153 

&& ;  in  these  cases^  an  avernHent  without  writing  might 
be  made,  that  the  fine  or  recovery  was  to  another  iiise 
or  intent  than  was  contained  in  the  indenture.  For 
inasmuch  as  the  indentures  were  not  pursued,  it  was 
reasonable  that  the  parties  should  be  admitted  to 
show  the  cause  why  they  were  not  pursued,  by  rea* 
son  of  the  new  agreement  subsequent ;  which  in  such 
case  might  be  as  well  by  word  as  by  writing. 

9"^  That  although  the  indentures  were  not  pur- 
sued, in  circumstance  of  time,  quantity,  person,  and 
the  like ;  yet  if  no  other  new  mean  agreement  could 
be  proved,  the  assiurance  should  be,  in  judgement  of 
law,  to  the  use  contained  in  the  indenture. 

13.  The  statute  of  frauds  has  made  no  alteration 
in  the  Jaw  respecting  the  efllicacy  of  deeds  to  lead  the 
uses  of  fines  and  recoveries,  except  that  of  excluding 
all  averments  respecting  tiie  intention  of  the  parties. 
Therefore,  where  the  uses  are  declared  before  the  Tr^iame  r. 
fine  or  recovery,  they  cannot  be  controlled  by  any  2St^.T76. 
diedaration,  or  even  by  deed,  after.    But  where  the 

fine  or  recovery  is  not  levied  or  suffered  according 
to  the  deed ;  such  deed  may  be  controlled  by  a  sub- 
sequetat  deed  or  writing. 

14.  Ann  Bowyer,  by  indentures  of  lease  and  release,  Jones  r. 

in  consideration  of  a  marriage  then  intended  between  |  Ld?lUyin. 

her  and  £.  Morley,  and  an  agreement  on  his  part  to  287. 2  Mod. 

settle  a  jointure  of  SOO  L  a  year  on  her,  conveyed  her 

estate*  to  trustees,  in  trust  fbr  herself  and  her  heirs 

unto  the  marriage  took  eflfecft,  and  the  jointure  was 

niade;  and  afterwitrds  to  the  use  of  £.  Morley  and 

Insheirs.    The  marriage  took  place ;  and  soon  after  a 

second  deed  was  executed,  dated  49th  January  1665, 

between  MoHey  and  fais  wife,  and  the  trustees,  re- 

cteog  thut  a  file  wsa  already  acknowledged,  and 

agned  to  be  levied  in  doe  form  tof  law,  in  the  next 
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Hilary  terin^  between  the  trustees  and  Morley  andlio 
wife ;  it  was  declared,  that  the  same  ^lould  enure  to 
the  use  of  Morley  and  his  heirs.  Two  days  after  the 
execution  of  this  deed  (Slst  January),  and  before 
the  fine  was  levied,  a  writing  indented  was  executed 
between  Moriey  and  his  wife ,  whereby  they,  in  con- 
sideration  of  the  marriage,  and  other  good  causes, 
did  covenant,  consent,  and  agree,  to  revoke  all 
former  grants,  bargains,  contracts,  writings,  cove- 
nants,  and  obligations  made  between  them,  until 
Morley  had  performed  the  agreements  in  the  marriage 
settlement  on  his  part :  and  that  in  defitult  thereof^ 
it  might  be  lawful  for  the  wife  and  her  heirs  to  enter 
upon  the  lands  conveyed  by  the  settlement,  without 
the  let  of  the  husband  or  his  heirs.  The  fine  was 
levied  on  the  9th  February  in  that  term.  Morley  did 
not  settle  a  jointure  pursuant  to  the  agreement,  and 
the  wife  died  without  issue.  The  question  was, 
whether  the  fine  should  enure  to  the  use  of  Moriey 
and  his  heirs^  according  to  the  deed  of  the  29th 
January,  or  to  the  use  of  his  wife  snd  her  heirs> 
according  to  the  writing  of  the  Slst  January. 

The  Court  held,  that  the  fine  did  not  enure  to  the 
use  declared  by  the  deed  of  the  29th  January,  but 
that  it  was  controlled  by  the  writing  of  the  dist 
January.  To  prove  which,  Lord  Holt  premised  three 
propositions.  1.  If  it  be  covenanted  by  deed  to  levy 
.  a  fine  to  such  persons  and  uses,  and  the  fine  is  levied 
pursuant  to  the  deed ;  no  proof  whatever,  by  parol, 
shall  be  admitted  to  prove  that  this  fine  was  levied  to 
other  uses;  but  a  subsequent  deed  may  alter  the 
uses  of  the  fine ;  though  a  parol  agreement  (as  this 
writing  between  a  husband  and  wife  is  not  a  dee^ 
but  amounts  to  a  parol  declaration,)  cannot.  IT 
there  be  a  variance  between  the  deed  and  the  fiae^ 
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in  any  circumstance,  then  the  parties  may  aver  the 
&ie  to  be  levied  to  other  uses.  9.  Though  there  be 
a  variance  between  the  deed  and  the  fine,  yet,  if 
nothing  appear  to  the  contrary,  the  fine  shall  be 
taken  to  be  to  the  uses  of  the  deed ;  and  in  that  case,  . 
the  deed  is  not  only  evidence  of  the  uses,  but  the 
fine  is,  by  ccmstniction  of  law,  to  the  uses  of  the  deed. 
S.  If  the  fine  had  agreed  with  the  deed,  the  uses 
limited  by  the  deed  cpuld  not  have  been  controlled 
by  the  writing  of  the  31st  Januaiy  :  because,  though 
the  deed  of  a  feme  covert  is  not  valid  in  law }  yet 
the^  deed  having  relation  to  the  fine,  takes  validity 
from  thence,  and  will  conclude  her.  From  these  pre- 
mises. Lord  Holt  concluded,  that  the  fine  could  not 
be  to  the  use  of  the  deed  of  the  29th  January,  be- 
cause the  fine  to  be  levied  by  that  deed,  ought  to  have 
been  levied  in  the  following  Hilary  term,  exclusive 
of  that  Hilary  term  in  which  the  deed  was  made  ;  Jbut 
the  fine  was  levied  in  that  Hilary  term  ;  and  therefore, 
there  was  a  variance  between  the  fine  and  the  deed ; 
and  consequently  room  was  left  for  averment.  For 
if  the  deed  had  been  pursued,  the  wife  would  have 
had  twelve  months  to  see  whether  the  husband  would 
perform  the  marriage  agreement ;  and  if  he  would 
not,  she  might  have  refused  to  join  in  levying  the 
fine  ;  of  which  benefit  she  was  deprived,  by  its  having 
been  immediately  levied.  Then  the  husband,  by  the 
writing  of  the  Slst  January,  agreed  to  the  terms 
stipulated  in  the  marriage  settlement,  and  the  fine 
was  levied  accordingly ;  from  whence  it  manifestly 
appeared,  that  the  agreement  contained  in  the  deed 
of  29th  January  was  relinquished;  and  the  new 
agreement  of  the  Slst,  was  designed  to  lead  the  uses 
of  the  fine.  It  was  therefore  agreed  by  the  Court, 
that  the  writing  of  the  Slst  January  was  a  sufficient 
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declaradon  of  the  uses  of  the  foe :  and  if  it  V9ete 
not,  yet  it  would  be  suffident  io  control  the  deed  of 
the  29th ;  for  it  was  there  agreed,  that  ^  convey* 
ances,  &c.  made  in  contradiction  to  the  marriage 
settlement,  should  be  null  and  vdd.  Then,  if  na 
ase  could  arise  under  the  deed  of  the  29th,  the  tise 
resulted  to  the  wife  and  her  heirs,  and  judgment  must 
be  given  accordingly. 

Upon  a  writ  of  error  to  the  House  of  Lords,  the 
judgment  was  affirmed. 

15.  A  man  and  his  wife  made  a  mortgage  in  169^ 
of  the  wiie^s  estate,  and  covenanted  in  the  mortg^e 
deed,  to  levy  a  fine  in  the  Easter  teml  following. 
The  ifine  was  not  levied  till  Trinity  term  169^- 
Afterwards,  but  in  that  term,  in  consideration  t^ 
more  money,  they  joined  in  a  conveyance  of  the 
equity  of  redemption ;  and  covenanted  that  the  fine 
which  had  been  levied  should  be  to  the  uses  of  this 
last  deed. 

Lord  Hardwicke  was  inclined  to  think,  as  the 
covenant  to*  levy  the  fine  under  the  first  deed  was 
confined  to  a '  particular  term,  and  the  fine  was  ilot 
levied  till  after  that,  the  husband  and  wife  might,  by 
the  deed  in  1695,  covenant  that  the  fine  which  had 
been  levied  should  be  to  the  uses  of  the  latter  deed ; 
ind  that  the  former  deed  might  be  laid  out  of  the 
case,  as  the  covenant  for  levying  the  fine  in  Easter 
term  was  not  strictly  pursued. 

16.  A  second  deed  to  lead  the  uses  of  a  fine  m 
recovery  must  be  executed  by  all  those  who  were 
parties  to  the  first  deed,  and  were  concerned  .'in 
interest,  in  order  to  render  the  first  deed  void. 

17.  Philip  Stapilton  being  tenant  for  mnety-nihe 
years,  if  he  should  so  long  live,  with  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder 
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to  lus  lirst  suid  other  sons,  and  having  two  sons, 
Henry  and  Philip ;  the  father  and  sons,  by  deeds  of 
lease  and  release,  dated  the  9th  and  10th  September 
1724,  conveyed  the  premises  to  two  persons  as  tenants 
to  the  praecipe^  for  the  purpose  of  suffering  a  common 
recovery,  which  was   to  enure,  as  to  part,  to  the 
use  of  Philip  the  father  for  life,  remainder  to  Henry 
the  son  for  life,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  Riilip  the  son  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  &c.     There  were 
covenants  to  suffer  a  recovery  within  twelve  months, 
and  likewise  for  further  assurances.   Before  any  reco- 
very was  suffered,  Henry  the  son  died,  leaving  issue 
Henry  the  plaintiff.    Afterwards,  by  lease  and  release, 
12th  and  13th  April  17^5,  to  which  the  heir  of  tiie 
surviviDg  trustee  in  the  original  settlement  of  I66I 
was  a  party,  Philip  the  father  and  Philip  the  son  co- 
venanted to  suffer  a  recovery  of  the  same  premises,  to 
the  use  (as  to  par);)  of  Philip  the  father,  his  heirs  and 
ass^ns;   and  as  to  the  other  part,  to   the  use  of 
Philip  the  father  for  life,  remainder  to  Philip  the  son 
in  fee. 

In  Trinity  term  1725,  a  recovery  was  suffered,  in 
which  were  the  same  tenant  to  the  prcecipCy  the  same 
demandant  and  vouchees  (except  Henry,  who  was 
dead),  as  were  covenanted  to  be  by  the  first  deed.  It 
was  likewise  suflfered  within  twelve  months  after 
the  execution  of  the  first  deed.  It  was  proved  in  the 
cause,  that  Heniy  the  son,  who  died  before  the  re- 
covery was  suffered,  was  a  bastard ;  and  the  question 
was,  whether  the  son  of  Henry  was  entitled  to  the 
premises  under  the  declaration  of  uses  made  in  the 
year  1^24  ?  or  whether  that  declaration  was  avoided 
by  the  subsequent  declaration  in  17^  ? 
Lord  Hardwicke.-— The  first  question  in  this  case  is, 
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whether  the  lease  and  release  of  the' 9th  and  10th  of 
September  1724,  will  amount  to  a  good  declaration  of 
the  uses  of  the  recovery,  notwithstanding  the  subse- 
quent deed  of  April  1725  ?  I  am  strongly  inclined  to 
think  that  the  lease  and  release  of  1724,  will  amount 
to  a  good  declaration  of  the  uses  of  the  recovery. 
This  question  depends  on  the  construction  of  law, 
and  the  authority  of  cases  upon  the  declaration  of 
uses.    It  is  true,  where  there  is  an  agreement  to  suffer 
a  recovery,  and  uses  are  declared,  if  the  recovery  is 
afterwards  suffered,  though  it  varies  in  point  of  time 
from  the  recovery  covenanted  to  be  sufiered ;  yet  if 
there  be  no  subsequent  declaration  of  uses,  the  reco- 
very will  enure  to  the  uses  so  declared ;  and  before  the 
statute  of  frauds,  if  the  deed  declaring  the  uses  had 
not  been  pursued,  a  parol  declaration  of  the  uses 
would  have  been  admitted ;  but  if  there  was  a  deed 
declaring  the  uses,  and  the  recovery  was  suffered 
accordingly,  that  would,  before  the  statute,  have  ex- 
cluded a  parol  declaration  of  new  uses.    But  even 
now  there  may  be  a  subsequent  declaration  of  other 
uses,  but  that  declaration  must  be  in  writing,  and 
si|ch  a  new  declaration  of  uses  depends  upon  the 
agreement  of  the  parties :  therefore,  though  it  was  said 
at  the  bar,  that  the  declaration  of  uses  is  in  the  power 
of  the  tenant  in  tail,  and  that  he  may  declare  new 
uses,  I  take  that  not  to  be  law ;  for  such  subsequent 
declaration  of  uses  must  be  by  all  the  parties  con- 
cerned in  interest.  And  in  the  case  of  the  Countess 
5  Rep.  25.     of  Rutland,  it  is  not  laid  down  that  the  tenant  in  tail 

may  declare  new  uses,  but  it  is  said,  "whilst  it  is  direc- 
tory bnbfy  new  uses  may  be  declared  ;  and  the  meaning 
of  that  ist  that  as  the  new  uses  must  arise  out  of  the 
agreement  of  the  parties,  the  parties  may  change  the 
uses,  but  that  must  be  done  by  the  mutual  consent  of 
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tdl  the  parties  concerned  in  interest ;  and  in  that  case 
it  was  a  mutual  agreement  of  all  the  parties.  But  in 
the  present  case,  the  second  agreement  not  being  be- 
tween all  the  parties  concerned  in  interest,  ought  not 
to  controul  the  first  declaration,  and  especially  as  the 
recovery  was  suffered  within  the  time  prescribed  by 
the  first  deed,  and  between  the  same  demandant  and 
tenant  ^ 

18.  With  respect  to  deeds  executed  subsequent  Deeds  to  de- 
to  a  fine  or  recovery,  it  was  formerly  doubted  whether 

they  could  operate  so  as  to  direct  the  uses  of  such 
prior  fine  or  recovery;   because  where  a  fine  was 
levied,  or  a  recovery  sufiered,  without  any  conside- 
ration, the  use  immediately  resulted  ;  and  when  the  Tit. i i.e. 4. 
use  was  once  vested,  it  was  doubted  whether  it  could 
afterwards  be  divested,  by  any  subsequent  declaration. 
But  it  was  resolved  in  3  &  4  Phil.  &  Mary,  that  ^  Basset's 
deed  executed  four  years  after  a  recoveiy,  was  suflS-  ^f^  j^^ 
cient  to  declare  the  uses  of  it.  And  in  a  subsequent 
case,  28  Eliz.,  it  was  resolved  by  the  Court  of  C.  P.,  Downman's 

Csse.  9  Rev 

that  an  indenture  subsequent  was  sufficient  to  direct  7  ^,  ^' 

and  declare  the  uses  of  a  precedent  recovery. 

19.  A  deed  of  this  kind  must  however  refer  to  the 
recovery ;  for  if  there  be  a  variance  between  the 
deed  and  the  recovery,  the  deed  will  not  operate  as 
a  declaration  of  the  uses  of  such  recovery. 

20.  Thus  where  a  person  suffered  a  recovery,  Oct.  Wheutone 
Mich.  S  Edw.  VL,  and  an  indenture  was  made  on  the  ^orth"^" 
litfa  November  following,  in  which  it  was  expressed  2  Roll.  Ab. 
that  all  recoveries  thereaft;er  to  be  suffered  between 

the  parties,  should  be  to  the  uses  contained  in  Jthat 
indenture:  it  was  held  that  the  recovery  suffered 
before,  should  not  be  to  the  use  of  that  indenture, 
though  all  Michaelmas  term  was  but  one  day  in  law ; 
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Stu)lehill      for   the    wprd   thereafter,  excluded     all  recoveries 
Prec!  in  Cha.  b^ore  suffered,  without  an  averment  of  the  intent* 
224-  gi.  A  deed  to  declare  the  uses  of  a  recovery  may 

be  controlled  by  a  subsequent  one. 
Vavisor*8  22.  A  feme  sole,  before  the  statute  of  uses,  suff 

Case 

Dyer,  307.      fered  a  recovery,  and  intending  to  marry  A.  B.,  she^ 

before  the  marriage,  executed  an  indenture  declaring 
the  use  of  the  recovery  to  herself  and  A.  B.  and 
their  heirs.  The  recoverors  having  notice  of  the 
indenture  and  marriage,  executed  an  estate  to  the 
husband  and  wife,  and  their  heirs.  Afterwards  the 
huaband  and  wife,  by  other  indentures,  declared  that 
the  first  indentures  were  mistaken,  for  that  the  use 
aluiuld  have  been  to  the  heirs  of  their  two  bodies, 
remainder  to  the  heirs  of  the  wife ;  and  they  cove* 
naoted  and  agreed  to  stand  seised  to  the  liseof  them-^ 
selves  in  tailt  and  aft;er  to  the  right  heirs  of  the  wife* 

It  was  held  that  the  first  indenture  was  corrected 
by  the  second ;  and  the  first  use  sufficiently  altered, 
without  estate  executed. 

23.  By  the  statute  4  Ann.  c.  16.  §  15.  reciting  that 

it  had  been  doubted  whether,  since  the  statute  of 

< 

fiiauds,  the  declarations  or  creations  of  uses,  trustsi; 
or  confidences  of  any  fines  or  recoveries,  manifested 
by  deed,  made  after  the  levying  or  suffering  of  jsuch 
fines  or  recoveries,  were  good  and  effectual  in  law  ; 
it  is  thereby  declared,  '^  that  all  declaration^  or 
creations  of  any  uses,  trusts,  or  confidences  of  any 
fines  or  common  recoveries  of  any  lands,  &c.,  mani- 
fested and  proved  by  any  deed  then  made  or  there- 
after to  be  made,  by  the  party  who  was  by  law 
Enabled  to  declare  such  uses  or  trusts,  after  the 
levying  or  suffering  any  such  fines  or  recoveries 
w^re  and  should  be  as  good  and  effectual  in  thb  law, 
I  as  if  the  said  act  had  not  been  made. 


Title  XXXn.    Deed.    Ch.  xii.  %  24^-«7.  161 

24,  A.  and  B.  his  wife  levied  a  fine,  and  four  yeafd  5"8}>ell  ▼• 

•^  Burland, 

after  they,  by  deed,  declared  the  use  of  it,  in  which  ii  Mod.  196* 

w»e  the  following  words  :  *-^**  All  and  every  fine  or  So'^'*^' 

fines  levied  or  to  be  levied  shall  be  to  the  uses  of  the 

deed/'    The  Court  held  that  this  was  a  goodidecl&^ 

ration  of  the  use  of  the  fine;  the  jury  having  found 

that  the  fine  .was  levied  ^to  the  uses  themn  declared  j 

and  that,  notwithstanding  the  statute  of  frauds,  a 

subsequent  deed  was  .as  good  as  it  was  before  that 

statute  was  made.     It  is  evident  that  this  determinar  Sugd.  not^ 

to  Glib. 

tbn  was  founded  on  the  statute  4  Ann.  %  thoiq^h  it  is  Uses,  i  ]  6i 
not  mentioned.** 

.26.  It  is  observable  that  in  the  statute  4  Ann.  the 
word  deed  only  is  used,  and  the  word  writing  omitted  \ 
fiom  which  it  has  been  contended  that  a  deed  is  now  ^^^^  ^^^' 
necessary  in  all  cased  to  declare  the  uses  of  a  fine  or 
recoveiy^:  but  this  statute  does  not  repeal  the  7th 
section  of  the  statute  of  frauds,  being  only  explanatory 
of  it ; '  and  if  taken  literally  can  only  be  extended  to 
dechiataons  of  uses  made  subsequent  to  a  fine  or  re^ 
wvery,  and  not: to  those  made  before. 

S6.  It  is  now  the  usual  practice,  where  a  fine  i6 
intended  to  be  levied  to  uses,  to  execute  a  deed  pre- 
vious to  the  fine  in  which  the  intended  cOgnizor 
covenants  to  levy  a  fine,  and  a  declaration  is  inserted 
in  the^leed,  .of  the  uses  to  whicbthe  fine,  when  levied, 
shall  «aure.  Where  a  recovery  is  intended  to  be 
auffatd,  a  deed  is  previously  executed  to  make  a 
tenant  to  Xheprwcipey  in  which  is  contained  an  agree- 
BMfit  to  suffer  a  recovery,  and  a  declaration  of  the 
uses  of  it. 

C7*  With  respect  to  the  persons  who  are  capable  Who  m^y 
of  dedoring  uses ;  not  only  all  those  to  whom  the  law  ^^clareUs^s* 
givtt»atlifposing  power  are  oaipable  of  declaring  uses ; 
but  dsbsome  who  are  inci^[>acitated  from  Conveying 
Vol.  IV.  M 
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their  estates  by  any  of  the  common  modes  of  as^ 
surance. 

28.  If  an  infant  levies  a  fine,  and  declares  the  use ' 
of  it,  such  declaration  shall  bind  him,  as  long  as  the 
fine  remains  in  force :  for  inasm\ich  as  he  was  admitted 
by  the  judges  to  levy  a  fine,  the  law  will  permit  him 
to  declare  the  use  of  it^  and  such  declaration  will  be 
valid  as  long  as  the  fine. 

29-  But  an  agreement  by  an  infant  to  levy  a  fine 
and  sufier  a  recovery,  when  he  came  of  age,  to  certain 
uses,  will  not  operate  as  a  declaration  of  the  uses  of 
such  fine  or  recovery.  # 

•  30.  Thus  in  the  Case  of  Nightingale  v.  Ferrers,  a 
question  arose  whether  the .  agreement  entered  inta 
by  Lord  Ferrers's  son,  when  an  inf'ant,  amounted  to* 
a  declaration  of  the  uses  of  the  fine  and  recovery  ; 
and  it  was  .  declared  by  Sir  J.  Jekyll  that  it  did 
not. 

31.  An  infant  covenanted  to  levy  a  fine  by  a  par^ 
ticular  time,,  to  certain  uses.   Before  the  time  he 

» 

attained  his  full  age,  and  levied  the  fine,  and  by 
another  deed  executed  after  he  attained  his  full  age, 
.he  declared  it  to  be  to  other  uses.  The  Court  o£ 
C.  P.  held  that  the  last  deed  was  that  which  should 
declare  the  uses  of  the  fine. 

32.  As  a  married  woman  is  allowed  to  join  with  her 
husband  in  levying  a  fine,  and  sufiering  a  recovery, 
she  is  also  allowed  to  join  with  him  in  declaring  the 
uses  of  them ;  and  although  the  wife  be  an  infant,  yet 
her  declaration  of  the  uses  of  a  fine,  if  she  is  dllowed 
to  levy  one,  will  bind  her. 

If  fa  husband  alone  declares  the  use  of  a  fine, 
levied  by  him  and  his  wife,  of  the  wife's  estate,' it 
will  bind  the  wife,  unless  her  dissent  appears ;  for 
when  she  joined  her  husband  in  the  fine,  it  must  be: 
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presumed  that  she  consented  to  the  declaration  of 
uses. 

If  a   wife  joins   her  husband  in   selling  her  es-  Lusher  v. 
tate,  and  afterwards  joins    in   a  fine  of  it,  to  the  ?*°^®"j?! 

.  .  -  -Dyer,  290  6; 

vendee  and  his  heif  s ;  it  will  bind  her,  without  any 
writing  proving  her  assent. 

A  husband   and .  wife  levied  a  fine  of  the   wife's  Swanton  v. 
land  to  a  purchaser;  afterwards  the  husband  alone  ^^^\q^. 
declared  the  uses  of  it ;  the  question  was,  whether  the 
wife  was  bound  by  the  declaration  of  uses. 

Lord  Hardwicke  said,  as  no  other  deed  was  shown 
that  declared  different  uses,  and  the  uses  declared  did 
not  vary  from  what  the  wife  intended,  it  should  bind  . 
her :  therefore  the  bill  wliich  she  had  brought,  after 
an  acqui^cence  of  fifteen  years,  since  her  husband's 
death,  for  possession  ;  on  suggestion  that  she  wasr  not 
bound  by  the  fine,  as  she  did  not  join  in  the  declara- 
tion of  uses,  must  be  dismissed. 

Where  the  wife  dissents  from  her  husband's  de-  Webb  v. 
daration,   it   will  be  void,  as  to  her :   therefore  if  2Rrn *Ab. 
a  husband  and  wife  levy  a  fine  of  the  wife's  estate,  798. 
and  an  indenture  is  prepared  in  the  name   of  the 
Jiosband  and  Wife,  declaring  the  uses  of  such  fine, 
which .  the  husband  seals  and  delivers,  but  the  wife 
refuses  to  do  so,  it  will  not  bind  her  ^  because  her 
.refusal  to  execute  the  declaration  of  uses  is  a  sufficient 
pioof  of  her  dissent. 

88.  A  declaration  of  the  uses  of  a  fine  or  recovery  2  Rep.  57  h. 
by  a  married  woman  alone,  without  the  concurrence 
of  her  husband,  is  void ;  because  a  married  woman  johnson  v. 
being  suh  potestate   viri^  cannot   declare    the   use  Cotton, 
without  him. 

.   84,  Where  a  husband  and  wife  make  different  de-    . 
dilations  of  the  uses  of  a  fine,  or  recovery,  they  ars 
both  void. 

M  ii 
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Beckwith's  35.  C.  K.  and  Eliz.  his  wife  being  seised  of  landi 
2  Rep.  56.  which  were  the  estate  of  Eliz.,  an  indenture  Was  ex- 
ecuted by  Eliz.  without  the  consent  of  her  husband, 
by  which  she  alone  declared  the  uSes  of  a  fine,  wfiich 
afterwards  should  be  levied.  Eight  years  after,  the 
husband  executed  an  indenture,  without  the  assent 
bf  his  wife,  by  which  uses  were  declared,  different 
from  those  contained  in  the  deed  executed  by  the 
wife.  TSie  fine  was  afterwards  levied  by  the  husband 
and  wife  to  the  persons  mentioned  in  the  deed  exe- 
cuted by  the  ^ife ;  and  it  was  found,  that  there  were 
no  other  uses  declared.  Resolved,  that  both  the  de- 
clarations of  Uses  were  void ;  and  that  the  fine  enured 
to  the  use  of  the  wife  and  her  heirs. 
Q  Rep.  58  a.       S6.  It  was  also  resolved  in  this  case,  that  if  the 

husband  and  wife  agree  in  the  declaration  of  the  lises 
of  part  of  the  land,  and  vary  in  the  declaration  of  the 
residue,  it  will  be  good  for  the  part  in  which  they  ' 
agree,  and  void  for  the  residue.  But  if  there  be  a 
variance  in  the  Hmitation  of  the  first  uses,  though 
there  be  a  similarity  in  the  limitation  of  the  subse- 
tJses,  246.      quent  uses,  all  is  void.     "  For  (says  Gilbert)  as  to 

tiiat  part  in  which  they  both  agree,  all  the  requisites 
are  found  necessary  to  make  a  declaration,  and^the 
defect  of  the  other  part  can  have  no  influence  on 
that  which  is  good.  But  if  they  agree  in  the  limita- 
tions for  part  of  the  estate  in  the  land,  and  disagree 
in  the  other  estates,  there  all  is  void  :  for  else  there 
will  be  another  moulding  of  the  estates  than  Hhejeme 
designs ;  and  her  consent  is  requisite  to  every  estate 
that  shall  be  created  by  the  limitation  of  uses  ;  fbr  it  is 
to  be  ordered  by  her  direction.  Thus,  if  the  husband 
declares  the  uses  to  himself  and  Wife  for  life,  the  re- 
mainder  to  the  heirs  of  the  wife ;  and  the  wife  de- 
clares the  uses  to  herself  for  life,  and  then  to  her  o^ 


^id 


f^f heirs;  both  declarations  are  void;  and  it  shall 
90t  stand  good  for  the  remainder  in  fee,  and  be  void 
for  the  rest ;  for  the  estate  moving  from  the  wife, 
whatever  uses  do  take  e&ct,  must  be  by  her  direc- 
tion and  consent,  and  in  the  same  manner  as  she 
pleases.  Though  the  husband  has  power  over  the 
estate  of  the  wife  during  coverture,  yet  if  she  de< 
dares  the  use  one  way,  and  he  another,  his  de« 
daration  is  absolutely  void,  and  it  shall  not  stand 
good  during  the  coverture.  The  reason  of  the  dif- 
ference seems,  that  in  other  cases,  the  husband  having 
power  over  the  wife's  estate,  he  may  grant  an  in- 
terest, as  from  himself,  during  the  coverture ;  for  so 
long  he  has  power  over  the  estate.  But  when  tljiey 
levy  a  fine  in  fee,  the  estate  passes  solely  and  entirely 
as  one  estate  in  fee  simple  from  the  wife ;  and  the 
uses  that  are  dedared  thereupon  must  be  all  with  the 
consent  of  the  wife,  for  the  whole  estate ;  because 
the  whole  estate  and  interest  passes  from  the  wife/' 

37*  If  an  idiott  or  lumitic  is  permitted  to  levy  a  Icliots  and 
fiiie,  or  suffer  a  recovery,  he  may  declare  the  uses  of 
it    Because  a  fine  and  recovery  being  matters  of  Tit- 35  &  36. 
record,  no  srr erment  of  idiocy  or  lunacy  is  admissible  Hob.  224. 
against  them.     But  in  cases  of  this  kind,  as  well  as 
in  that  of  an  infant,  the  Court  of  Chancery  will 
rdieve.  ^ 

38.  The  right  of  declaring  the  uses  of  a  fine  or  re-  J^^  ^^  ^^ 
covery  is  precisely  co-extensive  with  the  quantity  and  is  co-exten- 
natuie  of  the  estate  or  interest  which  each  of  the  ^^^  ^**® 
parties  has  in  the  lands.  2  Hep.  57  6. 

39*  If  therefore  a  tenant  for  life  and  the  person  Noj  R.  20. 
entitled  to  the  remainder  pr  reversion  join  in  levying 
a  fine»  or  suffering  a  recovery,    they  may  *dedare 
the  uses  according  to  their  reactive  estates  in  the 
land. 
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2  Rep.  58  a.       40.  So  if  there  be  two  joint  tenants  who  join  in 
•    "*'     "^*     levying  a  fine,  or  suffering  a  recovery,  and  one  de-r 

Glares  the  use  in  one  manner,  and  the  other  in  ano^ 
ther ;  each  of  them  shall  be  good  for  their  respective 
parts.  Because  the  declaration  of  the  uses  shall  be 
directed  and  governed  according  to  their  several 
estates  and  interests. 
Roe  V.  Pop-  41.  It  was  held  in  a  modem  case,  that  where  a 
IkMjg.24.       ^^^  ^^  levied  by  a  tenant  for  life,  remainder-man 

in  tail,  and  reversioner  in  fee  ;  a  declaration  of  uses 

by  the  tenant  for  life,  and  the  remainder-man  in  tai1» 

did  liot  bind  the  reversioner. 

Uses  may  be    ^  42.  It  was  resolved.in  Samme's  case,  IS  Rep. ^5*9 

Lease  and      *^**  upon  a  release  which  creates  an  estate,  a  use 

Jlelease.      .  0iay  be  limited ;  but  that  upon  a  release  or  coiifirma- 

tion,  which  enures  by  way  of  mitter  le  droits  no  use 
can  be  limited.  It  follows,  that  a  use  may  be  de- 
clared on  a  lease  and  release  in  fee  ;  for  in  that  case, 
tHe  release  creates  a  freehold  estate  :  and  it  has  been 
the  constant  practice  for  the  last  century  to  make*  all 
settlements  by  a  bargain  and  sale  for  a  year,  with  a 
release  in  fee  to  trustees,  and  to  declare  the  uses 
Cases  and  upon  that  conveyance  ;  in  which  case  the  uses  arise 
volTms.  ^^*'  ^^  ^^^  seisin  of  the  releasees,  and  are  usually  de- 
clared in  the  same  deed. 

43.  It  should  however  be  observed,  that  no  person 
can  declare  uses  on  a  lease  and  release,  who  is  not 
capable  of  transferring  lands  by  that  mode  of  con- 
veyance.  Therefore,  a  declaration  of  the  uses  of  a 
release  by  an  infant,  a  married  woman,  an  idiot  or 
lunatic,  would  be  void  \  because  an  averment  o£these 
disabilities  might  be  made. 
The  Re^  44.  In  the  case  of  a  lease  and  release  to  uses,  the 

dissent!  °"^    seisin  is  in  the  releasee,  without  any  agreement  or 

assent  on  his  part,  and  will  serve  the  uses  declared 
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on  the  release :  nor  will  a  subsequent  disagreement 
by  the  releasee,  defeat  the  uses  declared  in  the 
release. 

45.  Thus  it  is  said  in  RoU's  Ab.  to  have  been  re-  vol.  2. 787^ 
solved,  that  if  a  man  seised  of  lands  in  fee,  with  in-  ^^'*^"'» 
tent  to  convey  to  B.  in  fee,  for  money,  demises,  Oilb.'uies^ 
grants,  bargains,  and  sells  it  to  A.  for  years,  ^nd  3^^]^^^ ' 
after  releases  in  fee  to  A.  to  the  use  of  B.  in  fee ; 

« 

this  release  is  good  before  any  agreement  of  A.  to 
have  it  as  a  bargain  and  sale.  And  if  A.  afler  elects 
to  have  it  as  a  lease  at  common  law,  yet  he  shall  not 
devest  the  estate  of  B.  thereby.  For,  prima  Jacie  by 
the  intent  of  the  lessor,  A.  being  only  named  as  a 
means  of  conveyance  for  the  settlement  of  the  land 
to  B.,  was  possessed  as  a  bargainee ;  and  when  the 
release  has  settled  the  estate  in  B.,  A.  cannot,  by  his 
election,  make  it  void. 
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Section  1. 

Common       T30WERS  or  authorities  by  which  one  person  en- 

w  owers.  j^    abled  another  to  do  an  act  for  him,  were  well 

known  to  the  common  law ;  and  were  divided  into 

two  sorts ;  naked  powers,  or  bare  authorities ;  and 

powers  coupled  with   an  interest.    Thus  lattleton 

f  169.  says,  a  man  may  devise  that  his  executors  shall  sell 

his  land,  in  which  case,  the  power  is  a  naked  one. 

1  Inst.  113  a.  And  Lord  Coke,  in  his  Comment,  observes,  that  if  a 
man  devises  lands  to  his  executors,  to  be  sold ;  this 
is  a  power  coupled  with  an  interest. 

2.  There  is  a  material  difference,  in  common  la^pg 
powers,  between  a  naked  power  or  bare  authority, 
and  a  power  coupled  with  an  interest.  In  the  case 
of  a  naked  power,  if  it  is  exceeded  in  the  act  done. 
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f 

it  13  entirely  void.    But  in  that  oi  a  power  coupled 

with  an  interest,  it  is  good  for  so  much  a&  is  within  Jenk.  205. 

the  ^wer,  and  void  for  the  rest-only. 

3.  With    respect   to    powers    derived    from  the  Powers  d^ 
a«*me  «f »«,,  it  h«  beea  ««ed  m  »  fon»«  tiUe,  S:^'- 
that  powers  of  revocation  and  appomtment  may  be  Tit.  n.  c.4. 
inserted  in  conveyances  which  owe  their  effect  to  the  ' 
statute  of  uses;  and  that  when  executed,  the  uses 
originaHy  declared  cease,  and  new  uses  immediately 

avise  to  the  persons  named  in  the  appointment,  to 
wUch  uses  the  statute  transfers  the  legal  estate  and 

pOSflBKUOn, 

4.  Powers  being  found  to  be  mudi  more  convenient 
thtQ  conditions,  were  generally  introduced  into  family 
9ettlements«  And  altliough  several  of  these  powers 
am  not  usually  called  powers  of  revocation,  such  as 
powers  of  jointurii^,  leasing,  and  charging  settled 
Mlates  with  the  payment  of  money,  yet  all  these  are 
wl  fact  powers  of  revocation  \  for  they  operate  as 
revocatioBS,  pro  tanb^  of  the  preceding  estates. 

:  5*  Powers  of  revocation  and  appointment  may  be  ^o^en  r«. 
reierved,  either  to  the  original  owners  of  the  land*  luJ^ 
or  to  strangers)  from  whence  arises  the  general 
diwoa  of  powers,  into  those  which  relate  to  the 
land,  and  those  which  are  collateial  to  it.  Powers 
relating  to  the  land  are  those  which  are  given  to 
some  person  having  an  estate  or  interest  in  the  land 
over  which  they  are  to  be  exercised.  These  a^e 
again  subdivided  into  powers  appendant  and   in 

6»  A  power  appendant  is  where  a  person  has  an  Appendsot. 
estate  in  land,  with  a  power  of  revocation  and  ap- 


M«>t  ii;^* 


t,  the  execution  of  which  falls  within  the  Hard.  R. 
of  hia  e^itate :  as  wher^  a  tenant  for  li&  has 
a  power  of  making  leases  in  possession. 
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Clere's  Case,      7*  I^ ^  person  limits  his  estate  to  such  uses  as  he  shall 
6  R«p.  17  6.    appoint  by  his  will,  and  in  the  mean  time  to  the  use 

of  himself  and  his  heirs ;  the  settlor  has  a  qualified  fee, 
and  apower  of  appointment  appendant  to  his  estate. 
Goodilly.  8.  In  a  modem  case,  the  Court  of  XI!ommon  Heas 

1  ]^s?&Pul.  ^^  ^^  opinion,  that  a  power  of  appointment  annexed 
192.  to  an  estate  in  fee  simple  was  void,  as  being  incon- 

1  Ves.  Jun.     sistent  with  the  estate.     Lord  Eldon  has  denied  this 
10^254.      doctrine,  and  said,  it  had  been  long  settled  that  a 

person  might  reserve  to  himself  a  power  of  limiting 
an  estate  by  an  appointment,  taking  at  the  same  time 
to  himself  the  whole  interest  in  the  fee,  over  which 
the  power  was  to  be  exercised. 
JJ^<>^  9.  In  an  opinion  of  Mr.  Feame's,  he  says,  the  re- 

servation of  a  power  of  appointment  of  an  use,  is  not 
rendered  void  by  a  subsequent  limitation  of  the  fee 
to  the  same  person.  It  was  a  mistake  to  suppose 
that  a  limitation  of  the  fee  comprehended  every 
power  of  appointment  whatever.  For  a  person  seised 
in  fee  could  not,  by  a  mere  instrument .  in  writing,' 
pass  the  fee  to,  or  make  it  vest  in  another,  -but  a 
proper  form  and  mode  of  conveyance  was  requisite ;' 
whereas  under  a  power  of  limiting  the  use,  a  person 
may,  by  such  instrument  only,  vest  the  fee  in  another, 
without  any  of  the  usual  ceremonies  requisite  to  a 
conveyance  of  lands. 
Or  in  gross.        10,  A  power  in  gross  is,  where  a  person  has  an  estate' 

in  the  land,  with  a  power  of  appointment,  the  execu^ 
tion  of  which  falls  out  of  the  compass  of  his  estate ; 
but  not  withstanding  is  annexed  in  privity  to  it,  and 
takes  effect  in  the  appointee,  out  of  an  interest  vested 
in  the  apppintor. 

11.  Thus  where  a  tenant  for  life  has  a  power  of 
creating  an  estate,  to  commence  after  the  detenoina-! 
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tion  of  his  own,  such  as  to  settle  a  jointure   on  his 

wife,  or  to  create  a  term  for  years,  to  commence  after  Edwards  v. 

his  deaths  these  are  called  powers  in  gross ;  because  4jq^*''        ' 

the   estate  of  the  person  to   whom  they  are  given, 

will  not  be  a£fected  by  the  execution  of  them. 

12.  Powers  collateral  are  those  which  are  given  to  Powencol- 
niere  strangers,  who  have  no  interest  in  the  land  :  ^and!^  ^  ^ 
thus  where  powers  of  sale  and  exchange  are  given  to 
trustees,  in  a  marriage  settlement ;  they  are  said  to  be 
collatend  to  the  land. 

IS.  A  power  relating  to  the  land,  being  part  of  the  Cowp.  R. 
old  dominion,  is  favourably  expounded ;  whereas  a  " 
power  collateral  to  the  land  is  considered  as  a  bare 
authority,  and  therefore  construed  strictly. 

14.  Common  law  powers,   or  authorities,  may  be  in  what 
inserted  in  every  kind  of  deed ;  but  powers  derived  gened'  "^' 
from  the   doctrine  of  uses  can  only  be  inserted  in 

deeds  deriving  their  efiect  from  that  doctrine,  and 

operating  ky  transmutation  of  possession,  that  is,  in 

declarations  of  uses  of  fines,  recoveries,  and  releases  ; 

for  it  is  doubted  whether  powers  can  be  inserted  in 

deeds  of  bargain  and  sale,  or  covenants  to  stand  infra,  c.  15. 

seised. 

1 5.  In  the  creation  of  powers  there  is  no  necessity  By  what 
for  any  technical  words ;  as  it  will  be  sufficient  if  the  ^^ 
intention  of  the  person  who  creates  the  power  be 
clearly  manifested. 

16.  Thus   where   the  words — "  and  if  the  said  Snape  r. 
A.  B.  shall  make  any  estate  in  fee  simple,  or  fee  tail,  ^itoU°  Ab. 
then  the  use  shall  be,  &c.''  were  inserted  in  a  deed,  362. 
without  mentioning  any  particular  lands^   it  was  re- 
solved that  they  should^  be  intended  of  the  lands 
€omprised  in  the  deed  j  and  were  sufficient  to  create 

a  power. 
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Moo.  611.  I7i  So  where  the  words  were — "It  shall  b^  lawful 

)(br  B.  to  alter^  change,  &c.  any  use,  and  to  limit  new  ;'' 
or  "  that  after  altering,  chac^g^g,  &e.  said  uses,  tbe 
fine  shall  lie  to  th^  uses  newly  limited ;"  they  were 
held  sufficirat  ta  create  a  power.  ' 

Epis.Oxon.        18.  A.  on  his.  marriage  with  B.  conveyed  lands  to 

2  Vera.  377.^  ^'^  ^^  *^^^  ^^^  hknself  for  Itfe,  i^maifider  to  B,  for 

life»  remainder  to  the  heirs  of  their  two  l^odies,  re- 
mainder to  A,  in  fee ;  with  a  proviso,  thfit  ia  defiMiH 
of  issue  of  the  marriage,  C.  shoul(|  convey  to  svtA, 
uses  as  the  surviyor  should  appomt.    A.  deyised  the 
land  to  D.,  wd  di?d^  wi^ho^t  is^ue.    l^Qcd  Keeper 
Wxight  saidt  that  Dyer's  scmtiUa  jurif  remain^  in 
C. ;  and  though  the  proviso  was  iwskilfully  peimed, 
yet  it  amounted  to  a  power  of  revoking,  wd  linuting 
new  uses. 
Holt  V.  Bur-       19'  A  ^^^  made  a  settlement  upon  the  mani^e 
^*^^'  .^  Q^^  pf  his  son  with  one  R,  in  which  there  waa  a  proviio^ 
393.  that  if  Bt  should  happen  to  survive  her  huslwid,  not 

having  iasuf;,  or  without  issu^  of  thfir  tmo  bodies 
lawfully  begettea,  K  to  have  power  tQ  9^  and  dis- 
pose of  suph  lapd^  The  husbiasd  dia^  lenving  iaiw. 
Some  years  after,  that  issue  died  without  issue^  awl 
then  the  wife  sold  die  lands.  A  hill  wa^  brcitight  by 
the  h^ir  of  the  husband,  to  have  the  defeds  from  tbe 
vendee,  ^s  not  coming  in  pursuant  to  the  powev ; 
and  it  was  insisted  for  him,  that  the  husb^d  leaving 
is9ue,  the  wife  did  not  survive  her  hu^baiHd,  not 
having  is3ue,t  or  without  issue;  and  therefore  tke 
power  never  took  effect  The  Lpr|}  ChaQoelkNr  8itd> 
there  wsMI  np  occasion  i^  this  f^se  to  mal(e  9ny  Mil- 
ficifJ  constrvction  of  the  proyisp,  for  tbat  the  wimis 
thereof  &U  in  naturally  with  the  m^ipix^  lof  tbfi 
parties,  and  gavfe  her  a  power  to  seU,  when  the  tasu^ 
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failed.  For  where  an  estate  is  made  to  a  man,  and 
the  heirs  of  his  body,  and  if  he  die  without  issue,  ot 
without  heirs  of  his  body,  the  remainder  over,  this 
is  a  good  limitation,  whenever  the  issii^  fails  ;  though 
in  tiiat  ease,  if  he  leaves  issue,  he  cannot  properly 
be  sud  to  die  without  issue.  But  this  was  a  much 
stronger  case,  for  death  is  a  single  act,  and  to  be 
performed  but  once,  and  though  the  issue  dies  with  - 
out  ttsue,  «  ybar  after,  it  cannot  be  ^^d  he  died 
withoat*ttsu^,  because  his  actually  left  issue ;  and  yet 
t  IttnitMibn  over  in  sudh  a'Caise  is  good:  but  her 
surviving  was  a  continuing  act,  and  she  survived  ^her 
husband  as  mudh  a  year  after  his  death,  as  shedid 
(he  first  moment;  and  therefi!>re,  if  the  issue  fhlls 
during  her  life,  she  actually  sujrvives  Without  issue, 
or  not  having  issue,  because  the  issue  fkils  during  her 
survivorship,  which  continues  after  th^  fkilure  of 
issue :  and  this  was  the  plain  aind  natural  meaning  df 
the  words,  and  agreed  with  the  intention  of  the 
parties;  which  was  to  give  her  the  disposal  of  so 
Bmeh  lands,  in  case  &e  issue  to  ht  provided  for  by 
the  settlement  fafled.  And  therefore  distnissed  the 
phintiT  s  biU. 

90.  Wh^re  a  person  has  a  power  to  charge  lands  Kilmarry 
with  a  siHn  of  money,  he  miy  also  charge  it  with  the  2  Si^!^38. 
payment  of  the  interest    For  the  intention  is,  that  Boycot  v. 
th&  knd  should  be  charged  with  the  principal  money,  1  Atk.  552. 
and  that  of  course  must  carry  interest,  otherwise  it  ^^  ^* 
could  not  be  raised.  2  Ves.  Jun. 

9h  Wh^re  a  power  is  given  to  trustees  to  raise  a  xla&rd  ▼. 
som  of -mOndy  out  of  the  rents  and  profits  of  lands,  Ashton, 

L  IP  Wma 

they  may  faise  it  by  sale  or  mortgage ;    especially  4^5' 
where  it  is  to  be  raised  by  a  certain  day,  and  the  Joyr.  Gii- 
antaual  profits  would  not  be  sufficient  to  raise  it,  on  2  p/wow. 
that  day.    But  where  the  words  are  to  raise  a  sum  ^^* 
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of  money  out  of  the  annual  profits,  there  the  trustees 

cannot  sell  or  mortgage. 
^^®  ^-  22.  Where  there  was  a  power  to  charge  lands  with 

1  P.  Wms.     portions  for  younger  children,  living  at  the  father's 
^^^*  d^ath,  a  chil4,  inventre  matrts^  was  considered  within 

the  power.    For  it  might  be  well  looked  upon,  in 

equity,  to  be  living  at  the  father's  death,  in  ventre 

matris. 
23.  With  respect  to  common  law  powers,  created 

by  devise,  they  will  be  discussed  in  Title  38.  Devise. 
AFowetUi  2^^  Although  a  power  of  appointing  new  uses, 
pu^a  Power  implies  a  power  of  revoking  the  former  ones ;  because 

TOtVoMiVa    ^t^^rwi^  *^®  power  of  appointing  new  uses  could 
Ward  V.         not  be  exercised ;   yet  a  power  of  revocation  alone, 
1  Sid.  a43.     ^^^^  ^^^  imply  a  power  of  appointing  new  uses. 
1  Cha.  Ca.         25.  This    doctrine   was    contradicted   by    Lord 
g^^*     .g      K.  Finch,  who  held,  that  if  A.  reserved  a  power  to 

revoke,  without  saying  any  thing  of  limiting  new  uses, 
Anotk.  1  Stra.  yet  he  might  limit  new  uses.    But  Sir  J.  S^^age 

reports,  that  upon  a  trial  at  bar,  the  Court  of  King's 

Bench  was  of  (pinion,  that  a  power  of  revocation 

alone,  did  not  enable  a  person  to  limit  new  uses. 

If,  upon  such  revocation,  the  person  revoking  became 

seised  in  fee,  he  might  dispose  of  the  lands  by  deed 

or  will ;  but  not  by  a  new  declaration  of  uses. 

Aut  includes       26.  A  power  of  appointment,  which  relates  to  the 

^^g^^l^      land,  includes  a  right  to  appoint  either  absolutely,' 

new  Power,    or  with  a  new  power  of  revocation  and  appointment 

Hatcher  v.       -.       .^  x»  ^ 

Cuftis,  But  if  a  person  once  executes  a  power  of  revocation^ 

2freeni.6i.  i^^j  makes  an  appointment  of  new  uses,  by  deed, 

over  the  whole  estate,   his  power  is  thereby  coip* 

pletely  exhausted ;  unless  he  reserves  to  himsdf  a 

new  power  of  revocation  and  appointment. 

Hele  r.  qrf^  Sampson  Hclc,  being  seised  in  fee  of  the  lands' 

1  Ab.'£q.      in  question,  conveyed  them  in  1684,  by  lease  am^ 

U2. 
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release,  and  fine,  to  trustees ;  to  the  use  of  himself  Prec.  in  Cha. 
for  life,  remainder  to  the  use  of  his  son  for  life,  re-  ^^'  , 
mainder  over.  In  the  release  there  was  a  power  Cases,  Dom. 
given  to  Sampson  Hele,  to  revoke  the  uses  contained  "^*  ^^^^' 
therein,  and  to  limit  other  uses ;  and  also  to  revoke 
or  alter  such  new  limitations,  and  to  declare  other 
uses.  Sampson  Hele  did  accordingly,  by  deed  poll, 
in  1687,  reciting  his  power,  revoke  the  uses  limited 
in  the  release  of  1684,  and  appointed  new  uses :  and 
by  an  indenture  in  1704,  between  him  and  trustees, 
ledtingthe  release  of  1684,  and  the  power  of  revo- 
cation therein,  and  also  ^the  deed  poll  of  1687,  by 
which  he  had  revoked  the  first  uses,  and  lin^ited  new 
ones;  did«  according  to  the  power  and  authority 
to  him  by  the  said  recited  indenttu'e  reserved,  and 
the  proviso  therein  specified,  revoke  the  uses  limited 
by  the  deed  poll,  and  by  virtue  of  the  said  power 
appointed  new  ones.  The  question  was,  whether 
the  deed  poll  of  1687»  and  the  uses  thereby  limited^ 
were  well  revoked  by  the  indenture  of  1704.  The 
Lord  Chancellor  declared,  that  this  was  a  new  case : 
that  he  did  not  find  any  authority  to  warrant  such  a 
revocation  ;  nor  was  there  an  instance,  in  any  of  the 
authorities  which  were  insisted  on,  of  any  such  power 
of  revocation.  .  But  referred  it  to  the  Judges  of  the 
Court  of  King's  Bench,  for  their  opinion;  whether 
the  uses  linuted  by  the  deed  poll  of  1687}  were  well 
revoked  by  the  indentiure  of  1704,  by  virtue  of  the 
power  of  revocation  contained  in  the  indenture  of  1684. 
He  Judges  of  the  Court  of  King's  Bench  certified 
their  unanimous  opinion  to  be — "  That  the  power 
of  revocation  in  the  indenture  of  1684,  was  fully 
executed  by  the  deed  poll  of  1687;  and  that  the 
^^rther  power  in  the  indenture  of  1684,  to  revoke 
^y  new  appointment  of  uses,  was  void  in .  its  crea- 
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tion,  as  to  such  uses  as  should  afterwards  be  duly 
limited,  unless  a  power  of  revocation  should  be  again 
expressly  reserved,  which  was  ^6t  in  this  case  ;  and 
consequently,  that  the  uses  limited  by  the  deed  poll 
of  1687,  were  not  revoked  or  annulled  by  ^tiieinden* 
ture  of  1704.**  The  Lord  Chancellor  c<Hicurred  hi 
this  opinion,  and  decreed  ficcOTdingly.  The  decree 
was  affirmed  in  the  House  of  Lords. 

28.  Where  the  power  is  collateral  to  the  land,  the 
person  to  whom  it  is  given  cannot,  upon  the  execu- 
tion of  it,  reserve  to  himself  a  new  power  of  revo- 
cation! 

^9*  Sir  George  Crook  having  three  daii^hters,  de-- 
claredby  his  will,  that  his  lands  should  descend  and 
go  amongst  his  daughters,  in  such' shares  and  propor-> 
tions  as  his  wife  should  by  deed  direct  and  appoint. 
The  wife  made  an  -appointment  in  pursuance- of  tbe 
power,  in  which  she  reserved  to  herself  a  ^ower  of 
revocation.  The- Court  said,  that  as  to  the  power  of 
revocation^  the  case  might  be  eased  ^  of  that,  for  it 
was  only  an  authority  in  tiie  'wife ;  and  that  being 
once -executed,  she  could  not  reserre  such  power  to 
hetself. 

SO.  By  the  common  kw,  powers  ^nd  authorities 
may  be  given  to  persons  who  are*  in  other  ^cases  in- 
capable of  disposing  ofiands,«on^aceount*  of  particular 
incapacities  and  disabilities.  For  the  execution  of  a 
naked  power  or  authority  cannot  be  attended  with 
any  prejudice  to  the  persons  labouring  imder  sudi 
incapacities ;  or  to  those  for  whose  benefitihe-  autibo- 
rity  is  exercised. 

31.  Thus  an  infant  is  capable  of  executing  a' bare 
authority.  And  Lord  K.  Wright  held,  that  a  cove- 
nant entered  inta  by  an  infant  on  his  marriage,  was 
a  good  execution  of  *a  power.    It  *  is  however  now 

8 


TitkXXXlL    Died.    CA.  xtii.  S  31,  32.  177 

settled,  that  where  .a  power  is  given  to  an  infant,  re- 
latiag  to  his  own  estate,  it  must  be  inserted  in  the 
deed,  that  he  /may  execute  it  during  his  infancy ; 
otherwise  he  cannot  execute  such  power. 

32.  A  person  devised  all  his  real  estate  to  trustees,  Hearle  v. 
in  trust  to  apply  the  rents  and  profits  thereof  for  the  MSS?Rep' 
sole  and  separate  use  of  his  daughter  Mary,  the  wife  3  Atk.  695. 
of  W.  W.,  (whom  she  had  married  without  her  father's 
consent,  and  who  was  since  become  a  bankrupt,) 
during  her  life,  to  be  at  her  own  disposal,  and  not 
subject  to  the  control  of  her  husband.  And  upbn 
farther  trust,  that  they  sliould  permit  his  said  daugh- 
ter, by  any  deed  or  writing  to  be  by  her  duly  exe- 
cuted in  the  presence  of  three  credible  witnesses,  to 
give,  devise,  and  bequeath  all  his  freehold,  copyhold, 
and  leasehold  estates,  to  such  person  or  persons  as 
his  daughter  should  thinly  fit ;  she  having  a  particular 
regard  to  his  poor  relations.  Mary,  the  daughter, 
living  separately  from  her  husband,  and  having  one 
child  by  him,  did,  when  of  the  age  of  nineteen,  in 
putsuance  of  the  power  given  her  by  her  father,  by 
will,  devise  all  her  real  and  personal  estate  to  her 
executors,  upon  trust  for  her  child,  and  her  other 
relations.  The  question  was,  whether  this  power,  de^ 
rived  to  Mary  under  her  father's  will,  was  well  exe« 
euted  by  her  during  her  infancy  ? 

Lord  Hardwicke. — ^This  is  a  question  of  great  con- 
se^fismstp  and  never  determined  before.  And  as  1 
can  find  no  precedent  that  a  power  of  this  sort,  de- 
rivad  under  a  wOl,  can  be  executed  by  an  infant,  I 
am  uDwiUiBg  to  make  one.  There  are  cases  indeed^ 
wbeie  iB^ants  may  execute  powers,  but  there  they 
ate  mere  instrument^  and  no  interest  passes  from 
them  i  as  is  said,  1  Inst.  52  a.,  that  hifants  may  be  at- 
tomiea  to  give  seisin.  Though  in  fo;  128  a.  it  ap- 
VoL-lV.  N 
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pears  by  a  quotation  from  the  Mirror,  that  by  the 
old  law  they  could  not  be  attomies,  nor  (fo.  158  a.) 
even  summoners.     But  powers  like  the  present  are 
of  a  very  different  nature,  being  introduced  since  the 
statute  of  uses,  and  coming  in  the  place  of  condi* 
tions,  before  that  statute.   Hence  it  is  that  conditions 
and  powers  are  oflen  compared.    Now  conditions 
could  be  executed  by  infants  i  but .  that  was  only 
where  it  was  for  their  benefit.     So  an  infant  may 
present  to  a  chxu-ch  ;  but  that  is  very  different  from 
a  power  of  this  sort,  for  it  may  be  done  by  a  child  of  a 
month  old,  because  he  is  under  the  inspection  of 
his  guardian,  and  the  bishop  is  judge  of  the   suffi- 
ciency, of  the  person  presented.    But  it  cannot  be 
pretended  that  such  a  power,  as  the  present,  could 
be  executed  by  a  child  of  one  month  old.    An  in- 
fant's declaration  of  the  use  of  a  fine  is  good  also, 
while  the  fine  stands  unreversed  for  infancy,  because 
both  make  but  one  conveyance,  and  the  law  gives 
credit  to  the  judge  who  took  the  fine.     The  custom 
of  gavelkind  that  an  infant  may  make  a  feofiment  at 
fifteen,  i^  very  different ;  and  bears  no  resemblance 
to  the  present  case.     Particular  customs  being  lea^ 
locif  9nd  the  same  as  if  an  act  of  parliament  was 
made  for  that  purpose.     In  Lord  Buckhurst's  case. 
Moor  519.  it  is  ssid  arguendo  by  him  as  counsel,  that 
where  an  infant  may  by  custom  make  a  feofiment  at 
15,  if  he  makes  a  feoffinent  to  the  use  of  his  will, 
such  will,  though  void  as  a  will,  on  account  of  his 
infancy,  is  still  a  good  declaration  of  itses. .  This 
looks  as  if  an  infant  could  execute  such  a  power  as 
that  in  question*;  but  he  cites  no  authority  for  what 
he  says,  nor  can  I  find  any  to  that  purpose,  but  rather 
the  contrary.     Bro.   Custom,  50.  said  there,   that 
though  an  infant  may  make  a  feofiment  of  gavelkind 
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lands  at  15,  yet  he  cannot  devise  them,  for  the  cus- 
tom shall  be  taken  strictly.  And  2  Roll.  Ab.  779. 
that  if  an  infant  make  9,  feoffinent  of  gavelkind  lands, 
warranted  by  the  custom,  to  the  use  c^  himself,  and 
afterwards  devises^  the  use,  this  is  void,  if  not  war- 
ranted by  the  custom ;  which  last  is  almost  a  contra^ 
diction  of  what  is  said  by  Moor.  In  the  case  of  feme 
coverts,  executions  of  powers  have  been  held  good. 
iSo  tibey  were  determined  to  be  in  Rich  v.  Beaumont  i^^"*.»  *  ^• 
by  Lord  King,  and  afterwards  by  the  House  of  Lords  ^ 
and  in  Lady  Travel's  case  also,  by  Lord  King  Thence 
it  was  inferred  they  should  also  be  good  in  case  of 
infitnts,  the  disability  of  feme  coverts  being,  as  was 
said,  rather  greater  than  that  of  infants.  But  I  think 
this  hiijeT  disability  a  greater  one  in  the  eye  of  the 
law  J  and  so  is  Lord  Hobart  in  Moore  v.  Hussey,  in  Hob.  95. 
maig.  (which  marginal  -notes  are  well  known  to  be 
Lord  Hobart's  own)»  who  says,  that  coverture  was 
not  at  common  law  so  far  protected  as  was  infancy, 
and  some  other  disabilities.  Upon  the  ground  laid 
down  there,  is  founded  the  separate  examination  of 
feme  coverts  upon  fines,  Which  is  otherwise  in  case  of  ' 
infancy ;  for  the  feme  covert  has  no  less  judgement, 
as  Lord  Hobart  says,  than  if  discovert.  So  in  1  Last 
246.  it  was  held;  that  a  feme  sole  being  disseised,  and 
afterwards  taking  husband,  and  daring  the  coverture 
aileiomt  cast,  her  entry  is  thereby  taken  away,  after 
her  husband's  death  ;  but  otherwise  if  she  was  witliin 
age  at  the  time  of  her  taking  husband ;  for  that  no 
foUy  can  be  imputed  to  her,  she  being  an  infant  at 
the  time  of  her  marriage.  And  in  10  Co.  43  a.  it  is 
hel4  that  an  infant  is  totally  disabled  from  convey- 
ing during  his  minority;  and  there*  a  *  difference  is 
taken -between  recoveries  suffered  by  husband  and 
^fe,  and  by  infants ;  that  in  the  first  case,  they  are 
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good,  bat  not  n  thd  otter.  It  wm  nidt  that  han 
tkeinAat  WMoftileagoof  19f  and  the  Court  m^kt 
judge  of  llw  dbcretion ;  but  that  rale  lets  in  Kodi  too 
great  a  htitude,  nothing  being  more  vague  and  ob- 
certain  than  the  difoent  abilitiea  c£  people  at  the 
same  age.  Sooie  certain  age  muat  be  fixed  faj  Inw 
for  preftoming  discretion ;  and  so  it  most  be  to  asake 
good  a  custom,  enabling  an  infimt  to  dispose;  as  is 

Hob.  S29.     laid  down  in  Needier  v.  £p.  Winchester.    If  inCnitB 

eould  execute  powers  over  their  estates^  there  would 
be  iMtanoes  of  leases  or  jointures  made  by  them  ^ 
whereas  we  daily  see  applications  made  for  acts  of 
parliament,  enablii^  them  thereto.  1  can  find  bvt 
one  case  of  a  power  executed  by  an  infioiC,  that  is 
liMxl  Kflmurry  v.  Oery,  cited  in  Evelyn  v.  Evetyn, 
f  P.  Wms.  671.  It  wasin  1711I,  aa  appears  fi«n Ike 
Register's  book.  Therewas  a  private  act  c^pailiBmesit, 
12  Wm.  m.,  making  good  attactsdone  by  Lord  Kil- 
nuirry,  during  his  infimcy }  and  is  thersAse  by  no 
means  tatt  sliithority,  that  infimts  may  execule  sack  n 
power  as  this.  Hus  ift  toy  opinion  as  to  ike  geassal 
4a€Mi0n;  but  thefe  is  sdmetking  in  thia  ease  that 
sCS  strengthens  it^  from  the  words  of  the  will,  whick 
go  fhroaghout  to  the  disabiti^  of  ceffertoae^  and 
none  other,  and  imirfy  thoMlbie^  ihat  had  he  aaeaaft 
anyoCheryhewoBMhMttmentknedit  Tlie  testatet'a 
plain  view  was  to  secure  his  estate  to  the  sepaeale 
use  of  his  disught^r,  Who  wm  then  a  aCmng  yoimg 
womatx,  not  at  ail  likely  to  diik,  and  it  eknuot  be 
presumed  he  hM  her  death  at  aft  hi  vsew*  This  is 
a  power  coupled  with  an  imeaot^  and  sq  diifinreait 
from  1^  ftaftfed  antitMity.  11led)iiiglMerhacla*e4nit- 
ible  itttereit  in  h^r  for  Kfo,  with  a  power  ef  ipving 
the  inheritance  to  whe«k>  she  pleased.  Thee^uitakle 
reversion  remdned  in  her,  and  if  Mt  disposed  of  i^ 
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her,  would  descend  to  her  daughter ;  which  shows  it 
to  be  a  power  that  was  to  he  executed  over  hei;  own 
ioheritance* 

3$.  A  married  womaa  may,  without  her  husband*  Mamed 
execute  a  naked  authority }  whetlier  given  before,  or     ^"*°* 
after  ber  coverture ;  though  np  special  wwds  be  used 
tQ  dispense  with  the  disability  of  coverture.    Thus  ^  in«t.  52  q. 
Lord  Coke  says,  if  cestui  que  use  had  devised  that  his 
wife  shouU  sell  lu»  Lind,  and  ;uade  her  executrii; 
and  diedt  and  she  took  another  husband  ^  she  might 
adl  the  land  to  her  husband :  for  she  did  it  m  (jmter 
droit,  and  her  husband  should  be  in  by  the  devisor. 

34.  The  role  is  the  same  where  both  an  interest 
and  an  authority  pa3S  to  the  wife  >  if  the  authority  be 
coUateral  to,  and  does  not  flow  from  the  interest 
Because  ther^  the  two  axe  as  unconnected,  as  if  they 
were  vested  in  difierent  persons. 

35.  A  person  devised  (m  annuity  to  a  feme  sole  Gibbons  r. 
fiar  Ufe,  with  power  to  grant  an  amuiity  to  any  person  KuchTsw- 
slie  shooild  name.    The  woman  afterwards  married. 

It  was  held  that  thi9  power  continued  in  her,  and 
was  not  trajusferred  to  the  husband*  For  by  her 
Qoaninajkion  she  did  not  anyways  charge  the  lands  by 
virtue  of  any  interest  arising  from  her ;  but  undw 
the  power  that  was  given  to  her  £f>s:  that  purpose. 
86.  Where  lands  are  vested  in  a  married  woman,  w.  Jones, 
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upea  condition  to  convey  them  to  others,  she  may 
coQv^  them  during  the  coverture,  to  save  the  con- 
dition. 

97.  If  the   legal  estate  in  lands  is  vested    in  a 
loOMd  woman»  in  trust  for  another^  some  hold  that 
she  cannot  pasa  it  to  the  cestui  que  trusty  unless  her 
hiMbttd  jpina»  Thjs^  was  the  opipion  of  Judge  Jones ;  Diniel  ?. 
but  Wlwtiocke  and  Doddridge  dissented,  and  held  ^^jones, 
^  iht  bwsband's  joining  was  not  any  more  requisite,  137. 
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1  Inst.  ll2o.  than  in  the  other  cases.   Mr.  Hargrave  has  observerf^ 

that  periiaps  Joneses  opinion  may  be  most  conformable 
to  strictly  legal  doctrine ;  and  his  thus  distinguishing 
a  trust  from  a  power,  and  a  condition,  may  be  ac- 
counted for.  Trusts  are  properly  the  subjects  of 
consideration  for  the  courts  of  equity  only;  and 
though  in  them  the  legal  estate  is  made  subservient 
to  the  trust,  yet  the  courts  of  law  take  notice  of  trusts 
for  very  few  purposes,  nor  will  it  be  easy  to  find  an 
authority  for  departing  from  any  rule  about  the  efiect 
of  legal  conveyances,  merely  in  respect  of  their  being 
a  performance  Qf  trusts. 

38.  When  powers  of  revocation  and  appointment 

were  introduced  into  conveyances  to  uses,  the  judges 

reasoned  by  analogy  from  these  principles,  and  held 

tliat  coverture  did  not  create  an  incapacity  in  a  woman 

to  execute  a  power. 

Bayley  v.  39-  A  person  settled  lands  on   himself  for  life. 

Com.  Rett?'    remainder  to  his  wife  for  life,  remainder  to  the  issue 

^^^*  of  the  marriage ;  with  a  proviso  that  it  should  be  lawful 

for  his  wife,  during  her  life,  to  demise  the  premises, 
under  certain  conditions.   After  the  husband's  death, 
the  ]wife  married  again;  and  she  and  her  husband 
demised  the  lands  pursuant  to  the  power.    It  was 
held  in  the  Exchequer,  that  this  was  a  good  execution 
of  the  power,  notwithstanding  the  coverture :  for  the 
estate  of  the  lessee  was  not  derived  from  the  estate  of 
the  lessor,  but  arose  out  of  the  estate  of  the  feo£fees 
or  releasees,  in  the  original  settlement. 
Kicbv.Beau*      40.  In  ^a  subsequent  case  Lord  King  held,  that 
6Bro! Pari,     where  a  power  was  given  to  a  woman  to  dispose  of 
Ca.  152.        her  estate  by  will,  her  marriage  suspended  thepowen 

And  on  an  appeal  to  the  House  of  Lords,  a  case  was 
directed  to  be  made  for  the  opinion  of  the  Judges  of 
the  Court  of  King's  Bench ;  but  it  does  not  appear 
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whether  any  further  proceedings  took  place.  It  is 
however  observable,  that  in  the  case  of  Hearle  ante,  §  32. 
T.  Greenbank,  Lord  Hardwicke  says,  it  wa?  held  in 
this  case  that  a  married  woman  may  execute  a  power* 
41/ If  however  a  power  be  expressly  reserved  to 
a  woman,  to  be  executed  by  her,  being  sole;  a  sub- 
sequent marriage  will  in  that  case  suspend  the  exe- 
cution of  the  power. 

42.  An  unmarried  woman  settled  her  estate  on  Antrim  t; 
herself  for  life,  remainder  over,  reserving  to  herself  a  iAb.Eq.343, 
power,  being  sole,  to  make  leases  for  three  lives.   She 
afterwards  married,  and  executed  the  powar  jointly 
with  her  husband.    This  execution  was  held  not  to 
4)e  pursuant  to  her  power :  for  by  the  marriage  she 
became  subject  to  her  husband..  And  the  Lord  Keeper 
took  a  diversity  between  a  naked  power,  and  a  power 
that  flows  from  an  interest :  for  where  a  bare  power 
is  given  to  a  feme  by  will,  to  sell  lands,  although  she 
afterwards  marries,  she  may  sell  the  lands,  even  to  ante,  \  33. 
her  husband.  But  where  a  woman,  upon  a  settlement 
<rf'her  own  estate,  reserves  a  power,  which  flows  from 
an  interest,  that  power  ought  to  be  es^ecuted  by  the 
woman ^ilst  sole:   and  yet  he  said  such  powers 
ought  to  be  taken  liberally,  though  formerly  they 
were  taken  strictly. 

43.  It  is  now  usually  inserted  in  the  deed  by  which 
the  power  is  created,  that  a  woman  shall  be  enabled 
to  execute  it,  whether  she  be  sole  or  married ;  in 
which  case  a  subsequent  marriage  will  not  disable  her 
from  executing  it. 

^  The  proper  mode  of  creating  a  power  of  this 
^d,  is'  to  convey  the  lands  to  trustees  in  trust  ifor 
the  separate  use  of  the  woman,  remainder  to  the  use 
rfsttch  persons  as  she  shall  by  deed  or  will,  whether 
^ebe  sole  or  covert,  appoint.    But  though  no  such 
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conveyniice  be  SBa49»  Bn^  wt^^fS  ^y  W^  entef^d 

into,  previous  to  a  m^^^g^,  by  wbicb  it  is  agr«^ 

that  the  wife  shall  bdve  a  pQwer  te  diqi^Be  of  any 

estate  which  may  descend  to  be? » it  will  be  su^d^nt ; 

and  a  court  of  equity  will  support  the  ex$ci)tipi:|  of  a 

power  so  given. 

Wnght  V.  45,  By  artieles  before  marriage,  the  intended  h\^ 

iBro.  Pari,    band  covenanted  that  he  would  execute  all  such 

Arob^'s      ^i-c^^^d  conveyances  as   should  be  necessaiiy  for 

vesting  any  estate  wbieh  might  descend  to  his  wiff  t 
in  such  persons  as  his  wife  should  name,  in  trust  fpr 
her  sole  and  sq^iarate  use ;  and  to  be  subject  to  such 
disposition  as  she  should  make  hereof,  by  any  deed  or 
writing  under  her  hand  and  seal,  or  by  her  last  vill  ^d 
teftament.  The  wife  became  entitled  to  a  tnigt  e^te 

in  sopie  lands,  wkfch  she  devised  by  her  wilk  Itwfts 
decreed  by  Lord  Northington  that  the  ptiwef  wap 
well  created,  and  that  the  will  of  the  wife  ww  %  good 
execution  of  it. 

On  an  appeal  tp  the  House  of  LordSk  it  v^  c^* 
tended  on  the  part  of  ^he  appeUenti  thi^t  the  f^fop^ 
and  only  methods  of  enabling  a  feme  qpvert  tp  di^Q^ 
of  her  inheritanoe  by  deed  or  wiU,  ppei^tufig  ^  ap 
appointment,  were,  eith^  by  a  conveyance  lp  u|^  or 
trusts  before  marriage,  reserving  such  ^ff^M^i  ^ 
else  by  fine  levied  by  the  husband  apd  wife  e^r  the 
marriage,  with  a  deed  to  lead  the  uses  pf  it,  ref^fvq^g 
such  a  power  to  her,  over  th«  inheritwce  vei^b^  fs 
the  Gogaiaees :  but  unless  one  pf  these  ip9tbp4#  Wfts 
taken,  her  will  of  real  estates  would  ^  Vfill^  9^  W 
instrument  of  con¥e3Fanoe,  a«d  9oviA  9/f%  t>P4  h^^ 
heirs.  Marriage  artidea  being  e^tiqpd  V^  %  4 
vahaable  eonnderatiensi  would  bjwd  the  hu^jbMA^  t9  4? 
all  prqper  ects  for  enabling  hie  wife  tP  18^  ^9 
e&ctual  dhjmsidon  of  her  real  yitytfe  nptwitJM!<iiBtf  Bg 
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lur  covi^iture;  ^14  when  tl^o«e  fiigts  fajf^^  i}ot  b^n 
don^  th^  hws  9f  tjie  wife  WPV14  be  eiititle4  tO  tak? 
vdvaqtag^  pf  $lU  defects  in  the  wili,  o^  iqthe  ^pscjity 
of  Ae  testj^trix ;  ji,mt  as  they  wpu^d  l^ve  b?ffl  efltiti|fi4 
t9  claim  by  descent,  in  c^sie,  9^?  a  ppw^r  dvjjy  re- 
^enred  to  her  over  a  ua^  ofs^  tpiUtt  ai\e  bdd  i^fM: 
tlfffijght  fit  to  make  a,jiy  apjpointmen^  in  execution  of 
thepqwer. 

On  0)1^  ptfeer  aid^  it  waa  affpffi^t  in  p^ippprt  o^"  the 
pow^,  that  the  iegf4  e^tfite  wt^  o^t9^diI)g  in 
tntstees,  and  therefore  ^ofonoftl  ^opveyAn^f  9f  it 
wfs  by  any  means  neces^W7>  ^  ^^^  cpnveyfo^e 
could  not  ajffiect  the  legal  eft^t§,  or  haye  any  }fjg^ 
opention.  Jt  could  ^ouijt  only  to  a  directly  to  tiie 
tinstees  to  become  truf te^  for  sucb  pfrj|on^,  imexita, 
aqdpai|M^8es,  asthe  wife^bo^d^y  <l^oi"wiU  apppint ) 
aq4  as  ^  interest  of  the  wif«  ww  QPty  eqwtfibl^  t^e 
general  agreement  ^^ld  intefltJoq  <>f  the  pjtfti^  <?J«!Wly 
ap4  i^dulutahly  expre^i^  in  the  artif]/^  were  «s 

:)troag  «nd  biiMiijEig  i^  «a  ^qwtftbk  co«v^ywc%  «vi4 
tJ'^lwiiS.  tt^  9t3fl4  seia?4  of  tfrepienwse?,  w  ^f«§t  fep 

in  tbe  aq^aii  tiwp  for  ber  n^p^r^t?  W?..  ex<?li|lftY«  of 

b^  qiMsoded  hiiabiMid » m^  ^peoiftUiy  as  tb^  biv^n^t 

by  tbe  4rtif4^  aQtvi4Uy  cpv^PAiited  tp  4/9  ^  «#, 
Q^fttiy  ad;i»  tjtt  «fft9bk  ^  W^  W  n^§  apy  iWK^ 
d^tpiition  or  ^pointiqa^eAt  of  b^  ^s^i^  a»  ib^ 
sJMHild  tbink  fit,  eij^er  by  4ef4  flf  wiUi  by  wfek* 
QW«nao^  be  was  b9Vnd  in  e^^  to  dp  4^  9^^mmi 

«0  for  «Utbe|(ti«atil?g  or  f$|tKbU«bing  <W(y  4e^  «ff  Doer.Staple, 

win,  ^ojb  Pb^  ^ovld  lA^f^  Vf».  dtmm^  WJM  af  J^^^  ^ 
uDhciL 

iCl  Wif^  reffi^  tp  ti^  p«r¥>n4  to  wbom  (^pointK  Who  may  be 

niq^  m^  be  mad^,  aU  t^oae  wbo  are  c«pt^le  of  Appointees. 


~^  •  ■".     Zm 


^ 


«a  •     »•        .• 
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tnkiii^  Isolds  zj  axrr  common  law  conveyance,  may* 
be  JomansB^  A  woman  may  also  take  by  an  ap- 
pinmment  iymt  her  ha^ttDd ;  because  she  does  not 
take  omBEfnacEiv  :rmii  bmi^biit  irom  tfaetrustees« 

^*  Ir  l«mtaiily  hanpens  that  estates  are  subject 
tD  1  Tower  jf  jopamment,  in  the  first  taker,  witli^ 
nsmumiis^  i^er*  bi  i^tan't  at  sach  appointment ; 
jXKm  -vaicu  in  opinfoii  23s  obtained,  in  some  in- 
^azrcs^  nur  siici  i  power  ^n^pended  the  eSect  of  the 
suDSK^uiair  .imi:3Cic:is..  jzii  lepr  them  in  contingency, 
:n:iarjfci  j£  ricir  berg  immediately  vested,  subject 
'ai  »i  i^TiKeti  by  a  subsequent  execution  of  the 
TMw«*r.     Sn:  tais  ioctrine  ias  been  akered. 

*t^  ?v  3EUTfac^  .irtfclesy  mixiey  was  agreed  to  be 
littii  out  in  "Jre  purvoase  ct*  lands,  to  be  settled  to 
:iie  :ise  ot  rte  hoabaad  rVr  hfe^t  remainder  to  trustees 
iucns:  ttb  tire,  to  preserve  contingent  remainders  ; 
msmmier  ti>  the  wt^  iSx  Hfe,  remainder  to  all  and 
e^ery  tbM  c&tldren  cf  the  marnsgey  for  such  estates, 
jod  tit  stsch  propart»M»  as  tlie  husband  and  wife,  or 
^  :»jjrnvor»  shoitU  appoint ;  and  in  default  of  ap- 
pomOKmft^  to  be  eqodBy  divided  among  the  chHdren  ; 
i£^  imiK  thsuk  oae»  as  tcftuils  in  common,  with  cross 
n»Ktttmiet$ ;  it  bot  coe  duM,  tfien  tosuch  one  in  tail ; 
;uiJ  ijtt  ^ouih  of  69iie»  to  the  hudwnd,  his  heirs  and 
;iE$^CQd  tur  ever«  Upoti  a  question,  whether  the  in- 
Kcdt;mce  m  ttte  luids  to  be  purchased  would  have 
xiftrt^  iu  tbe  tather«  it  was  contended  it  would  not, 
WctMt^  dwin^r  his  whole  Ufe  the  inheritance,  sup- 
^v^in^  <ft  purchase  made,  would  have  been  in  abey- 
4^«K^  ^  Im^  as  he  m^t  have  limited  it  to  any  child, 
Ui^  t^  ^ioh)  th»  limitation  over  in  default  of  appoint- 
iHH^il  wiHikl  then  have  been  out  of  the  question,  it 
H^^'i  a  9|Mrii^n^  use»  resting  in  suspence  during  his 
Ut^     V^t  Lixrcl  Hardwicke  held,  that  the  father 
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taking  an  estate  for  life,  by  the  same  settlement,  the 
inheritance  would  have  vested  in  him.  He  said,  that 
where  no  person  was  seen  or  known  in  whom  the . 
inheritance  could  vest,  it  might  be  in  abeyance.  That 
the  fee's  being  in  abeyance,  had  in  some  cases  occa- 
sioned sn  act  of  parliament  to  remedy  it,  but  there 
it  was  not  so ;  nor  did  the  power  of  appointment 
make  any  alteration  therein ;  for  the  whole  effect 
thereof  was,  that  the  fee,  whi^h  was  vested,  was 
thereby  subject  to  be  divested,  if  the  whole  was 
appointed ;  or  if  part,  so  much  as  was  not  drawn  out 
of  the  inheritance,  still  remained  in  the  father,  as 
part  of  the  oli  fee :  and  there  was  no  occasion  to  put 
the  inheritance  in  abeyance,  which  the  Court  never 
did  but  from  necessity,;  and  would  so  mould  it, 
by  opening  the  estate,  as  in  Lewis  Bowles's  case,  and  Tit.  16.  cJ. 
in  several  others,  as  best  to  answer  the  purposes  of  *  • 
the  limitations ;  but  if  the  appointment  was  not 
made,  it  remained  undisturbed. 

50.  Mr  Feame  has  observed,  that  this  was  not  a  Cont.  Rem. 
case  in  which  the  estate  was  originally  the  father's,  ^^• 
or  vested  in  him  at  all,  before  the  settlement :  where 
the  limitation  of  the  fee  to  him,  being  the  reversion, 
and  part  of  his  old  estate,  would  have  remained  vested 
in  him,  till  divested  by  the  vesting  of  a  contingent 
remainder.  But  it  was  the  case  of  money  to  be  laid 
out  m  lands,  where  the  father's  title  to  the  inherit- 
ance was  to  originate  in  the  same  settlement  as  the 
limitations  to  the  children  ;  and  by  which,  as  Lord 
Hardwicke  observed,  as  the  father  took  also  an  estate 
for  life,  the  inheritance,  according  to  the  ordinary 
rules,  vested  in  him.  But  the  general  doctrine  has 
been  confirmed  in  the  following  case. 


Doe  V.  Mar-       51.  By  marriage  seUlement,  land$  wew  limited  ta 
£pf  3^!™    the  use  of  the  intm^i  wife  attd  her  feeiw,  tfll  tU^ 

marriage  j  afterward*  to  her  separate  use  for  h?r  life, 
remainder  to  her  husband  for  lif($,  remainder  to  vJX 
the  children  of  the  marriage,  op  such  of  them,  for 
such  e(9tates»  and  in  such  share3,  93  the  hushaiad  wd 

wife,  or  the  survivor,  should  by  deed  appoint }  aod 
for  want  of  such  appointment,  then  to  the  use  of  all 
and  every  the  child  ox  children  equally.    Upon  a 
question,   whether  the  remainders  to  tibe  children 
were  vested  or  contingent,  it  was  contended  that  the 
power  of  appointment  prevented  their  v^ti^g,  by 
absorbing  the  whole  fee- 
Lord  Kenyon  after  observing,  that  the  judgement 
must  depend  on  the  authorities  cited,  of  which  the 
Tit.i6.c.  8,  three    leading  ones    were  JLreonard   Ix)vie'a  cases 
wite,  6  49.     W^P<^  V.  JuQvd  Conway,  Barnad.  Rep,  in  Chan.  153. 

and  Cunningham  v.  Moody,  and  noticing  the  (pinions 
in  the  two  last,  said  he  was  happy  to  find  that  in  the 
last  of  these  cases,  where  Lord  Hardwick^  had  an 
opportunity  of  reconsidering  this  question  qku*^  fuUy» 
and  at  a  time  of  life  when  his  judgement  was  more 
mature,  he  determined  difiereiitly  &om  the  opinion 
hel4  i^  l^^e  two  former.  He  could  not  find  wy  siib<- 
stantial  distinction  between  that  case,  and  th^  pm,* 
dpal  one.  That  the  limitations  to  the  children  w«ie 
first  subject  to  a  power  of  appoijatment  to  the  childr^iit 
^Q.  and  whether  the  limitations  prec^d  or  foUowed 
the  power  of  appointment,  made  1^  difference*  That 
the  opinion  of  Lord  Hardwicke,  iu  thie  laMer  case»  was 
pfiouliarly  deserviug  of  attention }  because  whfti  it 
was  discussed,  the  former  one,  of  Walpole  v.  Con  vvjyp 
where  he  had  intimated  n  di^^t  opwtWH  «a» 
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pressed  upon  him ;  and  because  he  decided  the  last 
case  at  a  time  when  he  had  the  assistance  of  some  of 
the  most  eminent  lawyers,  that  ever  attended  the  bar 
of  that  Court.  Lord  Kenyon  therefore  thought,  that 
on  the  authority  of'  that  case,  the  remainders  to  the  Doe  v.  Dor- 
children  were  vested,  subject  to  be  divested  by  the  ^^^'  \Js^^ 
execution  of  the  power,  and  judgement  was  given 
accordingly. 
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CHAP.  XIV. 

Of  Powers  to  jointure. 


I .  Origin  and  Nature  of, 
3.  Restriction    om  to  the  clear 
Iftarhf  Value. 


6.  Proportioned  to  the  Fortune 
of  the  Wife. 


Section  1. 

SOON  after  the  statute  of  uses,  the  practice  of 
limiting  estates  in  strict  settlement  became  fre- 
quent; but  as  estates  for  life  are  not  subject  to 
tlower,  a  power  was  usually  given  to  tenants  for  life, 
of  appointing  an  estate  to  any  woman  whom  they 
should  marry,  for  their  lives,  by  way  of  jointure, 
which  is  now  universally  practised. 

^i.  As  a  rent-charge  is  a  much  more  convenient 
species  of  property  than  an  estate  in  land,  it  is  now 
the  usual  practice  to  give  tenants  for  life,  a  power  of 
appointing  a  rent-charge,  not  exceeding  a  certain 
sum,  by  way  of  jointure :  and  where  the  power  is  to 
appoint  all  or  any  part  of  the  lands,  the  usual  way  is  to 
appoint  certain  lands  to  the  wife,  with  a  proviso,  that 
in  case  the  person  in  remainder  shall  pay  to  the  wife 
a  certain  yearly  sum,  out  of  the  rents,  as  a  Jointure, 
^then  that  he  may  retain  the  possession  of  the  estate. 
3.  In  powers  of  this  kind,  the  common  phrase  is, 
that  it  shall,  be  lawful  for  the  tenant  for  life    to 
appoint  any  part  of  the  lands,  comprised  in  the  settle- 
ment, to  his  .wife,  as  a  jointure,  not  exceeding  tlie 
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clear  yearly  value  of  a  certain  sum.  And  where  an 
appointment  of  a  jointure  is  made  in  this  manner, 
clear  of  all  taxes,  and  other  outgoings,  this  refers 
to  such  outgoings  and  taxes  as  are  in  being  at  the 
time  when  the  appointment  is  executed. 
4.  The  Marquis  ;of  Biandford,  having  a  power  to  Blandfoi-dv. 

•    •  *  T         «  yxrx^  »  Marlbo- 

appomt  a  jomture,  not  exceedmg  3,000/.  a  year,  rough, 
by  articles  previous  to  his  marriage,  covenanted  to  2  Atk.  542. 
settle  a  jointure  of  3,000/.  a  year  on  his  intended 
wife,  over  and  above  all  reprises.  A  settlement  was 
afterwards  executed,  by  a  deed  of  appointment  of 
certain  lands,  in  pursuance  of  the  power  ;  in  which 
there  was  a  covenant,  that  the  lands  should  produce 
3,000  L  per  annuniy  clear  of  all  reprises.  Lady 
Blandford  having  survived  the  Marquis,  brought  her 
bill  in  Chancery,  to  have  the,  lands  appointed  to  her 
for  jointure,  made  up  a  clear  3,000/.  a  year. 

Lord  Hardwicke  said— -There  were  two  questions 
in  this  case.  First,  what  was  the  true  construction 
of  the  power.  And  secondly,  what  was  the  con- 
struction of  the  articles.  The  words  of  the  power 
were,  to  settle  upon  any  woman  a  jointure  not  ex- 
ceeding 3,000/.  a  year,  without  any  deduction  or 
abatement,  for  any  taxes,  charges,  or  impositions, 
imposed  or  tp  be  imposed,  parliamentary  or  other- 
wise. He  thought  both  sides  were  mistaken  in  the 
construction  of  the  power.  For  the  plaintiff's  counsel 
carry  it  too  far  in  extending  it  to  a  clear  yearly  rent- 
chaige ;  and  have  insisted  upon  deducting  for  every 
little  sum  laid  out  in  manuring,  or  any  way  relating 
to  the  land.  And,  on  the  other  hand,  the  defendant's 
counsel  have  narrowed  it  too  much,  by  insisting  that 
the  words  taxes  and  impositions  ought  to  receive  a 
limited  and  restrained  sense ;  and  mean  such  taxes 
as  are  fixed,  and  certain  in  their  nature,  which  the 
land-tax  Is  not,  being  a  fluctuating  one«    He  thought 
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the  land-^tax  clearly  irithiii  the  power  j  for  it  would' 
be  V6fy  stMtige  when  there  were  the  Irotds^  ifnpomd 
or  to  b6  hnpodedj  that  the  principal  and  mcMt  con- 
siderable pubiie  tax  6oidd  be  intended  to  be  excluded* 
The  best  rule  Was  to  cdn^tilie  the  power  as  referring 
td  such  taxes  as  wel^e  in  beittg  at  the  time  the  articles 
were  executed.    The  joiftfure  was  not  to  exceed^  in 
the  whole,  the  atihusd  Value  of  3,000  /. ;  and  in  his 
apprehension  the    value  of  the    land  was  to    be 
estitnated,  aa  ii  stood  at  the  time  of  the  execution  of 
the  j^owef :  if  by  any  tecident,  afler  the  execution 
of  the  power,  there  should  have  been  an  excess, 
it  #oUld  be  fdr  the  benefit  of  the  jointress*     By 
piurity  of  reaaoti,  if  there  should  be  any  deficiency, 
by  iotdtildaijon  Bi  eaftualties,  the  jointress  must  ac- 
quiesce under  it.    Td  coristrue  it  otherwise,  would 
make  these  poW^s  eiiecutofy.    Upon  the  first  ques^ 
tion,    therefore^   the  tte&sure  of  the  charges   the 
joiMured  estate  "^m  td  be  fi^eed^from,  must  be  taken 
from  th6  valiia66ti  at  the  time  of  the  execution  of 
the  powe^,  ani^  of  such  chaiget  as  Were  then  in 
bein^. 

As  to  the  seeded  question,  respectii^  the  conw^ 
sthicfidft  of  the  ai'^cktf,  tbe^  Waa  a  great  inaouraey 
in  not  ptffstmfi^^  the  ^0WeF#  fiay,  even  the  articles  afnd 
fhe  settlement  had  ndt  i^  much  £is  the  same  wofds^ 
but  differed  iift  many  pkoes,r  and  yet  they  ought  both 
td  be  eonstrued^'  so  as  fid  msike  tbeor  ccmsistedf ;  and 
by  this  meaite  he  should  have  some  reason  for  what' 
ht  sard,  and  sonfie  fouAdaition  to  stand  upoo^  On 
the  pd.rt  of  the  defendsttif,  an  advantage  had  been 
attempted  to  be  taken  fronk  the  expression,  that  the 
j^ture  should  be  clear  of  reprises:  Now  the  word 
r6{>rises  vtite  of  a  yiety  uncertam  signifieation,  and 
ou^t  to  be  cdnstrued  ieeundum  su^eetatH  nMeriam. 
Th«  aiffi^ftes  bligan  Wilh  a  recital  of  thepower^  and 
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the  intended  marriage,  and  the  meaning  of  ^  this  in* 
accurkte  drawer  under  the  word  reprises,  was  to  take 
in  taxes,  charges,  or  incumbrances,  imposed  or  to-  be 
imposed,  parliamentary  or  otherwise,  according  to  the 
subject-matter,  and  pursuant  to  the  power  to  which 
it  referred.  Nothing  was  clearer  than  that  the  'manquis 
intended  to  settle  3,000  L  per  annum^  free  from  all  taxes 
whatsoever;  and  if  the  construction  of  the  articles 
should  be  doubtful,  from  the  uncertain  signification 
of  the  word  reprises,  yet  taxes,  inserted  in  the  settle- 
ment, might  explain  the  meaning.   And  this  way  of 
reasoning  would  hold  better  in  a  court  of  equity,  be* 
cause  articles  were  there  considered  as  minutes  only ; 
and  the  settlement  might  afterwards  explain  more  at 
large  the  meaning  of  the  same  parties.     He  there- 
fore declared,  that  the  plaintiff,  by  virtue  of  the  power 
under  the  duke's  will,  and  the  marriage  articles,  was 
entitled  to  such  a  jointure  out  of  the  trust  estate> 
subject  to  the  said  power,  as  at  the  time  of  the  exe- 
cution of  the  said  articles  was  of  the  yearly  value  of 
3,000^  free  from   all  incumbrances,   rent-charges, 
rents-seek,  fee-farms,  quit-rents,  annuities,  stipends 
to  ministers,   prasions,    and  procurations,    payable 
thereout;  and  also  free  from  all  parliamentary  taxes 
or  impositions  of  such  nature  and  kind  as  were  in 
being  at  the  time  of  executing  the  said  power,  and 
particularly  from  the  land  tax  then  in  being. 

S.  A  case  of  the  same  kind  havitig  arisen  some  Tyrconnel  r. 
years  after.  Lord  Hardwicke  said,  the  question  was,  2  v^T62. 
what  the  jointure  should  be   clear  and  discharged  Amb.  237. 
from.    The  material  words  were,  not  exceeding  in 
the  clear  yearly  value.     What  was  the  meaning  of 
those  words,  and  to  what  time  to  he  applied  ?  The 
time  he  would  consider  first ;  as  to  which  he  was 
deariy  of  opiniqn  that  they  must  be  lands  of  this 
elear  yearly  value  at  tlie  time  of  making  the  jointure ; 
Vol,  IV.  O 
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and  thit  there  was  no  obligation  upon  the  remainder^ 
man,  or  lien  upon  the  estate  to  have  this  j<Hnture  con- 
tinue to  be  of  a  plear  value,  during  the  continuance 
of  the  jointure  estate  ^  and  that  was  always  the  rule 
in  the  execution  of  these  powers.    A  man  seised  in 
fee  might  covenant  that  it  should  always  continue  of 
such  a  vahie,  whiqh  covenant  would  bind  his  assets, 
real  and  personal,  to  make  it  good :  but  there  was 
nothing  to  bind  the  estate,  except  what  was  laid 
down  in  Coventry  v.  Coventry ;  such  a  covenant  as 
was  a  convej^ance  in  equily.    And  of  that  opinion  he 
was  in  Lady  Blandford's  case,  where  it  was  very  mi* 
nutely  considered,  as  to  the  giieat  inconvenience  in  a 
contrary  doctrine :   that  these  powers  would  other* 
wise  1>e  executory  and  fluctuating :  that  none  would 
know  when  the  power  was  executed ;  and  that  new 
bills  must  be  brought  against  the  remainder-men, 
and  it  must  be  executed  against  subsequent  tenants 
for  life.   Were  subsequent  jointresses  to  be  called 
upon  to  make  good  the.  first  jointure?  that  could 
never  be  intended.    Therefore  it  was  the  time  of 
the  execution ;  and  of  that  opinion  he  was  in  that 
ease,  not  only  in  respect  of  the  execution  of  the 
power,  as  to  charger  on  the  estate,  but  in  respect  of 
the  quantum  of  the  land  tax ;  for  though  that  tax 
migh^  rise  afterwards,  the  quantum  of  the  jointure 
was  not  to  be  varied ;  and  a  defect  in  value  of  the 
jointure  was  not  to  be  considered,  because  of  an  addi- 
tion made  to  the  land  tax  afterwards.     It  was  suf* 
ficientthat  the  Master  should  see  it  exonerated  firom 
the  land  tax,  according  to  the  quantum  of  the  laud 
tax  at  the  time  of  the  execution. 

The  great  question  then  was,  from  what  charges^ 
impositions,  or  outgoings,  this  estate  ought  to  be  dis- 
charged, at  the  time  of  making  the  jointure.  What 
it  was  to  be  discharged  from,  depended  on  the  con* 
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stmction  of  those  words ;  not  exceeding^  &c.  For 
the  plaint^  it  was  insisted  that  it  must  be  clear  of 
every  outgoing ;  clear  at  least  as  far  as  that  jointure 
of  Lady  Blandford's,  in  which  case  the  words  were, 
clear  of  any  taxes,  charges,  ot  impositions ;  so  that 
there  was  an  express  discharge  from  taxes.  If  there 
had  not,  by  virtue  of  the  word  charges,  he  could  not 
have  taken  it  to  be  clear  of  taxes.  The  plaintiff 
insisted  this  was  to  be  clear  of  taxies ;  and  if  it  was 
within  the  power,  she  was  in  the  right;  which  . 
brought  it  to  the  construction  of  the  words.  He 
was  of  opinion  those  general  words  were  not  to  be 
extended  to  the  land  tax.  But  the  true  construe- 
tioU  was  the  rule  laid  down  in  Lady  Blandford's  case, 
where  he  held  that  the  measure  of  charges  to  be 
deducted,  was  to  be  taken,  as  things  stood  at  the  . 
time  of  the  execution  of  the  power ;  and  was  to  be 
free  from  all  charges  usually  allowed  betweien  buyer 
and  seller  of  estates,  and  all  parliamentary  impo- 
sitions, at  that  time ;  but  that  was  because  of  the 
words.  But  where  nothing  but  the  word  clear  was 
used,  it  was  a  right  rule  io  construe  it  as  it  would 
he  between  buyer  and  seller  of  estates.  Clear  must 
not  mean,  all  outgoings,  like  a  rent-charge,  as  losses 
by  tenants  and  management,  to  which  a  rent-charge 
if  not  liable.  Then  what  was  the  rule  to  go  by ; 
what  would  be  understood  between  buyer  and  seller ; 
^  vepriseA  and  incumbrances,  and  all  extraordinary 
chuges,  unusual,  and  not  agreeable  to  the  custom  of 
the  country ;  and  then  the  land  tax  was  not  to  be 
caaaidered.  It  was  txue  tluit  the  land  tax  was  to  be 
cooaidered  as  a^  burthen ;  but  it  was  contingent,  in 
itaeU^  because  the  value  was  contingent,  and  there* 
fitn  that  was  a  reason  it  ought  to  be  taken  in>  but  it 
wa«  not  in  between  buyer  and  «eller.  Tithe  was 
aucb  as  it  ought  to  be  free  from  i  so  of  a  fee-farm , 
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tent,  which  was  an  incumbrance  by  private  title* 
Then  as  to  the  poor  rates  and  church  levies ;  if  in  the 
country  where  the  lands  were,  the  usual  course  of 
letting  estates  had  been  to  let  them  subject  to  these 
charges,  (as  it  was  in  the  western  counties,)  he  should 
have  taken  the  power  in  that  sense,  that  the  jointure 
shoidd  be  charged  with  those  payments.  For  when 
a  person  created  a  power  and  made  a  jointure,  as  a 
clear  jointure  in  lands,  it  must  be  ,c6nsidered  as  liands 
of  a  clear  rent,  according  to  the  course  of  letting  in 
that  country ;  and  not  to  be  liable  to  extraordinary 
charges  by  contract.  It  was  proved  that  in  the 
country  where  the  lands  were,  it  was  unsual  to  let 
them  discharged  of  these  burthens;  but  in  this 
estate,  these  burthens  were  paid  by  the  landlord,  and 
the  rents  were  raised  to  the  tenant  in  proportion. 
If  then  the  father  thought  fit  to  let  the  estate  so  as 
to  increase  the  nominal  value  of  it,  and  gave  a  power 
to  make  a  jointure,  that  w^s  no  reason  to  burthen 
the  jointure  with  it,  but  as  the  usual  and  ordinary 
method  was  of  letting  those  lands. 

It  was  decreed  that  Lady  S.  was  entitled  to  a 
jointure,  not  exceeding  the  clear  yearly  value '  of 
1000/.  at  the  time  of  the  settlement  made  :  clear  of 
incumbrances,  and  all  other  charges  which,  by  the 
course  and  usage  of  the  country  in  which  the  lands 
lay,  ought  to  be  borne  by  the  tenant ;  but  subject  to 
the  land  t^,  and  all  other  outgoings  which,  accwd"' 
ing  to  tiie  course  of  the  country,  ought  to  be  borne 

by  the  landlord- 
Proportioned      is.  Powers  of  jointuring  are  sometimes  given  pro- 
tune  of  the     portioned  to  the  wife's  fortune  ;  and  if  in  a  case  of 
M^ife.  iiiig  \imdL  the  power  be  to  appoint  a  jointure  iibt  ex- 

ceeding 100  /.  a  year  for  every  1000 1  which  the 
husband  acquires  as  a  marriage  portion,  and  part  of 
the  wifeV  fortune  is  limited  to  the  husband  for  life» 
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femainder  to  increase  the  younger  children's  portionsi. 
ailthough  there  be  no  younger  children,  and  it  goes, 
back  to  the  wife,  yet  it  will  be  considered  as  received 
by  the  husband,  within  the  intent  of  the  power ;  and' 
the  husband  will,  be  compelled  to  settle  a  jointurer 
accordingly. 

7.  Skv  B.  Sherrard  being  tenant  for  life,  with  such-  Tyrconnel  v. 
power  as  is  mentioned  in  the  preceding  section,.  2  Vet.  499., 
married  a  lady  who  had  a  fortune  of  10,000  /. ;  and 
in  consideration  thereof,  settled,  an  estate  on  her  of. 
800  /.  a  year ;  and  covenanted  to  settle  900  /•  a  year 
more,  to  make  it  up  a  thousand.  The  sum  of  2,000  hr 
part  of  the  wife's  fortune,  was  continued  at  interest, 
for  the  benefit  of  the  younger  children  ;  and  in  case 
of  no  children,  to  go  to  the  siuvivor ;  but  the  interest 
thereof  was  to  be  paid  to  the  husband  during  his 
life.    There  were  no  children,  and  the  wife  survived. 

Lord  Hardwicke  said,  the  question  was,  whether 
Sir  B.  Sherrard  was  to  be  considered  as  having  re- 
ceivedSOOOi  or  10,000i  with  his  lady.     He  was  of 
opinion  he  must  be  considered  as  having  received  a 
poi^tion  of  10,000  /.  with  his  wife.     It  was  not  to  be 
disputed  but  that  on  the  marriage  it  was  to  be  con- 
sidered as  10,000  U ;  but  then  the  objection  was,  that 
9000  L  though  part  of  the  portion,  was  not  received 
by  Sir  B.  S.  y  and  that  in  consequence  of  the  settle- 
ment, by  his  not  surviving,  it  went,  back  to  her,  there 
being  no  younger  children,  and  was  to  be  considered 
as  no  part  of  the  portion  on  which  the  jointure  was 
made ;  and  therefore  not  being  received,  no.  jointure 
was  to.be  made  for  it.     But  he  was  of  opinion  that 
objection  did  not  hold:  he    agreed  that  where  a 
jointure  was    to   be  made  under    such  a  limited 
power,  of  a  portion  to  be  received,  the  transaction 
muflt  be  fair,   bond  Jide^   without  fraud  or  collu-f 
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sion ;  and  therefore  if  it  was  a  nomina])  not  a  real 
portion,  that  would  not  do.  It  often  happened  that 
a  man  married  a  lady  with  a  small  portion^  and  he  or 
his  friends  advanced  money  to  make  up  that  a  nominal 
portion,  and  took  it  back  ;  that  would  not  do.  So  if 
the  wife  had  a  portion  of  10,000  L  and  it  was  setded 
to  her  separate  use,  that  would  not  do  :  but  that  was 
not  the  present  case.  P^ents  created  these  powera 
with  a  view  to  compel  their  children  to  marry  pru« 
dently,  with  a  wife^  of  adequate  quality,  certainly  of 
an  adequate  fortune ;  but  not  to  burthen  the  estate 
with  a  great  jointure  for  a  wife,  who  brought  nothing 
into  the  family,  and  who  probably  would  not  deserve 
it.  Wherever  therefore  the  portion  of  the  wife  was 
stipulated  to  be  applied  in  a  proper  and  reasonable 
,  manner,  in  the  usual  way  of  settling,  for  the  benefit 
of  the  family,  that  was  to  be  considered  as  a  portion 
received.  The  father  could  not  mean  that  every 
part  of  this  portion  should  be  received  by  his  son,  to 
spend  and  waste :  if  it  was  settled  so  as  to  become 
beneficial  to  the  family,  in  the  fair  way  of  makiqg 
settlements,  it  was  sufficient.  The  parties  were 
young  at  the  time  of  the  marriage,  and  might  have 
several  children :  it  was  reasonable  to  take  so  much 
of  the  wi&'s  fortune,  as  an  increase  of  the  younger 
children's  portions,  which  the  husband  had  under  his 
father's  will  a  power  to  settle ;  nor  was  there  aity 
impropriety  in  giving  the  wife  a  chance  of  B%srvTvor^ 
ship.  This  then  was  an  application  of  the  portion 
by  the  husband,  in  a.  reasonable  and  fair  way,  and 
therefore  to  be  considered  as  within  the  intent  of 
the  power.  If  the  interest  of  the  2,000  /.  had  ofiljf 
been  given  to  the  husband  for  life,  and  aflerwardB 
the  principal  to  the  wiife,  iJiat  would  be  astr6ng case 
to  say  it  was  not  within  the  intent  of  the  power  9 
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but  the  money  being  only  given  to  the  wife,  on 
&ilure  of  younger  children,  and  on  the  husband's 
dying  first,  both  which  events  happened,  it  difiered 
firom  that  case.  If  the  portion  was  to  be  paid  to  the 
husband,  to  do  what  he  pleased  with,  and  not  to  be 
settled  for  the  benefit  of  the  family,  fathers  wotdd 
hardly  create  such  a  power.  He  therefore  considered 
that  what  was  fairly  settled  for  the  family,  was  for 
the  benefit  of  the  husband ;  and  therefore  the  widow 
was  entitled  to  1000  /.  a  year  for  her  jointure. 

8.  It  was  resolved  by  Lord  King^  that  where  a  Holt  v.  Holt» 
tenant  for  life  with  power  to  make  a  jointure  of  100/.  ^^  ^"*'' 
a  year  for  every  1000  /.  which  he  had  by  Ws  wife, 
covenanted  on  marriage  to  make  a  jointure  accord-^ 
ingly ;  and  also  to  make  an  additional  jointure^  on 
receiving  or  becoming  entitled  to  any  further  money 
in  light  of  the  wife ;   and  after  the  death  of  the 
husband  the  widow  became  entitled  to  an  additional 
fortune ;  she  shall  not  compel  the  remainder-man  to 
make  an  additional  jointure  on  her,  on  this  acpount. 
But,  on  the  other  hand,  the  husband's  creditors  should  % 
not  take  from  the  wife  that  additional  fortune. 
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Origin  and 
Natitfe  of. 


Section  1. 

AS  all  leases  made  by  tenants  for  life  determine  by 
the  death  of  the  lessor,  powers  are  usually  in- 
serted in  settlements,  enabling  the  tenants  for  life  to 
grant  leases,  to  be  valid  against  the  persons  in  remain, 
der,  and  the  reversioner.  Powers  of  this  kind  are  pro. 
ductive  of  great  advantage,  not  only  to  the  persons 
interested,  but  also  to  the  public ;  for  tenants  for  life 
are  thereby  enabled  to  grant  a  certain  term  to  the 
lessee,  by  which  means  they  get  a  higher  rent,  which 
is  equally  beneficiat  to  the  remainder-men,  and  re- 
versioner }  and  the  public  is  benefited,  because  the 
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extent  and  security  of  the  tenant's  interest  induces 
lunL  to  expend  bis  capital  in  the  cultivation  and  im- 
provement of  the  estate. 

2.  But  lest  tenants/  for  life  should  exert  these 
powers  to  the  prejudice  of  the  persons  in  remainder 
or  revc^ion,  .they  are  in  general  restrained  by  the 
words  of  the  power  from  making,  leases,  but  on  cer- 
tain conditions  ;  by  which  means  they  are  forced  to 
secure!  the  same  advantages  to  those  who  may  sucr 
ceed  to  the  estate,  as  to  themselves.    It  has  there-  Fitzg.R. 

.  .  219. 

fore  been  long  settled,  that  the  restrictive  part  of  jxieyXayan, 
these  powers  shall  be  construed  strictly  against  the  ^Z^°^  ^  * 
tenants  for  life,  and  in  favour  of  the  remainder-men 
and  reversioner ;  because  the  conditions  upon  which 
powers  of  this  kind  are  given,  are  inserted  with  a 
yiew  to  their: interest:  and  the  lessees  under- such 
leases  standing  only  in  the  place  of  the  tenants  for  . 
life,  and  deriving  their  title  merely  under  the  power, 
if itJnt  be  not  strictly  followed,  the  right  of  the  re- 
mainder-men and  reversioner  to  possess  the  estate,' 
freed  from  the  lease,  will\take  place  of  the  right  of  the 
lessees,  as  superior  to  it.     From  whence  it  follows,* 
that  eiVery  circumstance  required  by  the  pow^r  must 
be  strictly  followed,    otherwise  the  lease  will  be 
void. 

.  9;  Hie  instruments  by  which  leasing  powers  are 
executed,  are  construed  mQre^  strictly  than  other 
deeds  of  appointment.  For  it  being  expressly  re-  h*a»c.l6, 
quired  that,  tenants  for  life  should  execute  their 
powers,  of  leasing  in  a  particular  manner,  that  be- 
comes a  condition  precedent ;  and  if  all  the  circum-,  ^®®  \  S*"^* 
stances  required  by  the  power  are  not  strictly  followed, 
the  jpower  is  held  to  be  totally  unexecuted.  So  that  if 
^  impcoper  \  covenant,  is  inseited  in  a  lease  ^lade 
^in&rapk>wer»!.theleiM9e  is;  thereby  yoid  in  its  crea- 
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Doe?.Watts>  tion,  and  not  the  covenant  only :  aiid  no  acceptance 

7  Term  R 

g3,  of  renty  or  other  act,  by  the  pei«on  in  -renuunder  or 

ante,  c.  5.      reversion,  will  operate  as  a  confiimatioh  of  it 

Restrictions       *'  "^^  restrictions  Tiiiich  arc  usually  annexed  to 
annexed  to.    leasing  powers  relate :  Ist,  To  die  instrument  by 

which  the  power  is  to  be  executed*  2d,  To  the  lands 
to  be  let  Sd,  To  the  time  when  the  lease  i»  to  conv- 
mence.  4th,  To  its  duration.  5th,  To  the  rent  di-^ 
rected  to  be  reserved.  6th,  To  the  clauses  and  cove* 
nants  required  to  be  inserted  in  such  leases. 
1«  As  to  the  5.  With  respect  to  the  instrument  by  which  a  leas* 
Instrument.    ^  powet  is  directed  to  be  executed,  it  is  generally 

required  to  be  by  deed  indented,  sealed^  and  delivered 
in  the  presence  of,  and  attested  by,  two  or  mofe  cre- 
dible witnesses.     And  itis  also  usually  required^  that 
1  Burr.  125.  the  tenant  should  execute  a  counterpart  of  such  iQ«- 

denture. 
1  Vent.  291.  6.  livery  of  seisin  is  not  necessary  to  be  given  on 
a  lease  of  a  freehold  estate,  made  under  a  pcywer : 
because  a  lease  of  this  kind  takes  efiEbct  from  the  deed 
by  which  the  power  is  created ;  and  the  legal  estate 
is  transferred  to  the  lessee^  by  the  operation  of  the 
statute  of  uses. 

4 

2*  As  to  the       7.  With  respect  to  the  lands  to  be  leased,  pofwert 
leased.         of  this  kind  are  generally  restrained  to  those  which  ftave 

been  usually  let  or  demised  to  fiurmera ;  in  order  to 
prevent  the  tenant  for  life  from  leasing  the  mawnen-* 
house,  paik,  gardens,  pteasure  grettndsy  m  othdr 
parts  of  the  land  ustoUy  occupied  by  the  propiietora 
of  the  estate,  and  deemed  neoessavy  to  tke  digmky 
of  the  famSy. 

B:  This  clause  is  taken  from  that  which  is  inaertcd 

m  the  statute  9S  Hen.  VIIL,  by  wliich  tCBoitB  in 

tail  are  enabled  to  make  leases,  which  has  bees 

ante,  c.  5.      abready  stated.    And  the   rules   adopted  by    thm 
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courts  of  law,  m  the  cases  which  have  arisen  on  that 
statute,  apply  equally  to  lea9es  made  in  pursuance  of 
powers. 

9.  Lands  which  have  been  demised  three  times  vaugh.  33. 
are  considered  as  lands  usually  let.     So  lands  which 

have  been  demised  twice :  but  lands  which  have 
been  only  once  let,  do  not  fall  within  the  description 
of  lands  usually  let ;  for,  ususjit  er  iteratk  acHbus. 

10.  Lands  not  demised  for  the  space  of  21  years 
previous  to  the  making  of  a  lease  under  a  power,  are 
not  considered  as  lands  usually  let 

11.  A  person  was  tenant  for  life,  with  power  to  I",*^"*?^* 
make  leases  of  all  or  any  of  the  lands  in  an  indenture  Vaugh.  31.' 
of  setdement  particularly  mentioned,  which  at  any 

time  tberMofore  had  been  usually  letten  or  demised,  for 
and  during  the  term  of  21  years ;  reserving  the  rents 
then  usuaUy  paid,  or  more.  The  tenant  for  life  made 
a  lease  of  part  of  the  premises  contained  in  the 
settlement,  which  had  been  once  let  for  100/.  a 
year  for  21  years,  but  tihe  term  of  21  years  had 
been  long  expired,  and  tibe  premises  had  not  been 
letten  after.  The  question  was,  whether  these  lands 
came  ^rithin  the  description  of  lands  at  any  time 
theretofore  usuaUy  demised. 

Lord  Ch;  Just.  Vaughan  said,  the  words  tmutUy  de- 
mised,  might  be  taken  in  two  senses  ;  the  one  for  the 
often  fiuming,  or  repeated  acts  of  leasing  landsj  to 
wbidi  sense  this  case  did  reasonably  extend ;  the  other 
for  the  common  continuance  of  lands  in  lease,  for  that 
wasactually  demised,  and  so  lands  leased  for  500years 
lobg  ginee  were  lands  usuaUy  demised,  that  was,  in  lease, 
^^'OQgh  (hey  had  not  been  more  than  once  demised ; 
^<1  the  former  construction  agreed  both  with  the 
^**^  and  intention  of  the  settlement  But  what  was 
^'fttmed  at  the  time  of  this  proviso's  being  made. 
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nor  for  SO  years  before,  could  not  be  said  to  be  at 
any  time  before  commonly  &rmed ;  for  those  SOyears^ 
was  a  time  before,  in  which  it  was  not  farmed.     Be- 
sides, the  proviso  requiring  a  reservation  of  the  rents 
thereupon  reserved,  at  the  time  when  the  deed  was 
made,  necessarily  implied  that  the  land  demisable  by 
that  proviso,  miist  be  land  then  under  rent :-  for 
when  no  rent  then  was,  the  rent  then  thereupon  re- 
served could  not  be  reserved ;  but  the  premises  in 
question  had  then  no  rent  upon  them,  for  they  had 
not  been  let  for  20  years  before,  nor  then ;  and  there- 
fore were  not  demisable  by  that  power. 
Right  V.  12.  A  covenant  to  stand  seised  is  considered  as 

aBurr.  U41.  evidence  of  the  usual  manner  of  demising;  and  the 

objection,  that  the  covenant  to  stand  seised  in  quess- 
tion  was  by  way  of  provision  for  a  younger  child, 
was  deemed  to  be  of  no  weight ;  for  that  was  eveiy 
day's  practice. 
AQualifi-<  IS.  Where  there  appears  an  intention  that  the 

(»tioD  de«      tenant  for  life  shall  have  a  power  to  lease  all  the 

stnictive  of  a  '^ 

Power,  dis-     lands,  and  a  proviso  is  inserted  that  the  ancient  rents 
pensed  wit  .  ^j^jj  y^^  reserved ;  this  shall  not  confine  the  power  to 

those  lands  which  have  been  usually  let,  but  it  will 

be  construed  to  extend  to  all  the  lands;  and  the 

restriction  only  applied  to  those  lands  which  have 

Carth.  429.    been  usually  let  And  Lord  Holt  has  said,  that  where 

a  qualification  is  annexed  to  a  power  of  leasing,  which, 

if  observed,  goes  in  destruction  of  the  power,  the  law 

will  dispense  with  it. 

Cumber*  14.  A  conveyance  was  made  of  divers  manors, 

2^ItoU  Ab.*    rents,  and  services,  to  the  use  of  A.  B.  for  life,  with 

262.  power  to  make  leases  ^of  the  same,  or  of  any  part  or 

parcel  thereof,  so  that  such  rent  or  more  was  reseived 
on  every  lease,  as  was  reserved  and.pajd  for  the  same 
within  two  years  then '  next  before.    Some  part  of 
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the  premises  consisted  in  woods,  that  had  not  been 
before  leased  at  any  rent,  within  the  two  preceding 
years.  It  was  determined  that  the  tenant  ifor  life 
might  make  leases  of  that  part,  reserving  such  rent  as 
he  pleased ;  because  it  appeared  from  the  generality 
of  the  words,  that  it  was  intended  he  should  have 
power  to  lease  all  the  lands ;  and  the  restrictive 
clause  was  meant  to  apply  only  to  such  lands  as  had 
been  demised  for  two  years  before. 

15.  An  estate  which,  consisted  .  of   lands  and  a  Walker  v. 
rectory,  was  conveyed  to  the  use  of  a  person  for  life,  i  vent.  294. 
with  power  to  let  the  premises,  or  any  part  of  them,  2  Lev.  150. 
so  as  a  rent  of  five  shillings  was  reserved  for  every 
acre  of  land.   The  tenant  for  life  demised  the  rectory, 
which  consisted  of  tithes  only,  reserving  a  rent;  and 
the  question  was,  whether  the  power  warranted  such 
a  lease.    It  was  argued  that  it  did  not,  for  a  con- 
struction was  to  be  made  upon  the  whole  clause,  and 
the  latter  words,  that  required  a  reservation  of  rent, 
should  explain  the  former,  and  restrain  the  general 
word  premises  to  land  only,  or  things  out  of  which  a 
rent  might  issue,  which  it  could  not  out  of  tithes. 
But  it  was  resolved  by  the  Court,  on  the  authority  of 
Cumbeiford's  case,  that  the  lease  of  the  rectoiy  was 
good :  for  the  power  was  general,  and  enabling ;  and 
the 'last  clause  being  aflS.rmative,  though  restrictive, 
would  not  restrain  the  generality  of  the  former  ones  :^ 
therefore  the  power  must  be'  construed  to  be,  to 
demise  the  premises  that  consisted  of  acres  at  5s.  an 
acre ;  but  of  what  were  not  acres,  no  rent  need  be 
reserved :  and  it  was  said  by  Lord  Hale,  that  if  the  3Keb.  597. 
power  had  been  to  let  tlie  manor  and  rectory,  ex- ' 
presisly  reserving  5s.  per  acre,  the  lease  had  been 
goodTof  the  rectory,  without  any  rent. 
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Winter  r.  16.  A  manor  and  other  hereditamenta  were  settled ; 

I  Ld.  Raym,  ^*^  *  power  to  the  tenant  for  life  to  make  leases, 
267.  excepting  the  ancient  demesne  lands,  and  so  as  the 

i2M(hi.  147.  ancient  rent  was  reserved.  It  was  determined  that 
this  power  did  not  enable  the  tenant  for  life  to 
demise  the  copyhold  lands  held  of  the  manor ;  be- 
cause  they  were  part  of  the  demesnes :  but  that  the 
rents  and  services  of  the  manor  might  be  demised ; 
notwithstanding  that  one  qualification  annexed  to  the 
exercise  of  the  power  was,  that  the  ancient  rent 
should  be  reserved ;  and  no  rent  could  be  reserved  on 
a  lease  of  rents  and  services :  for  it  appeared  that  part 
of  the  manor  was  intended  to  be  comprised  within 
the  power,  but  as  the  demesne  lands  were  not  com- 
prised^ the  rents  and  services  must;  for  the  whole 
manor  consisted  of  demesnes,  rents,  and  services : 
and  if  a  man  had  a  power  reserved  to  him  of  making 
leases  of  two  things,  and  a  qualification  was  annexed 
to  the  power  which .  could  not  extend  to  one  of  these 
things,  he  might  make  a  lease  of  that  thing,  without 
any  regard  to  the  qualification. 
Ooodtitle  ?.  17.  A  tenant  for  life,  with  power  to  demise  all  the 
Doug.  565.    rtianors  &c.  and  hereditaments,  or  any  part  thereof 

reserving  so  much  or  as  great  yearly  rents,  or  more» 
aa  was  then  paid ;  made  a  lease  of  a.  manor  and 
fishery,  which  had  never  been  let,  together  with  other 
premises^  reserving  a  greater  rent  than  had  formeriy 
been  reserved.  It  was  contended  that  the  manor  and 
.fishery  were  not  demisable  under  the  power,  aa  ao 
rent  was  then  paid  for  them :  to  which  it  was  answered, 
that  the  <yaalification  in  the  power,  with  regard  to 
the  jpeservation  of  lent  then  paid,  could  only  ^ply 
to  such  parts  of  the  subject  of  the  power  as  were  then 
let;  but  the  power  itself  expressly  extended  to.  the 
manors  and  fishery  \  and  it  must  have  been  known  at 
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the  time  of  the  settlement,  that  neither  the  manors 
nor  fishery  were  then  let;  for  where  a  general  ^ 
authority  is  giv^i  by  a  power  to  let  manors,  lands, 
&Cm  and  afterwards  there  is  a  qualification  that  the 
usual  rent  shall  be  reserved,  such  afiinnative  quajifi- 
catioQ  shall  not  restrain  the  generality  of  the  power, 
but  shall  only  apply  to  the  part  which  was  formerly 
demised.  It  was  also  objected,  that  as  the  rent  was 
entire,  and  could  not  be  apportioned,  it  was  not 
clear  that  the  ancient  rent  was  reserved  for  that  part 
of  the  premises  which  had  formerly  been  let:  in 
answer  to  which  it  was  said  to  be  sufficient  that  the 
advance  on  the  whole  was  30/.,  and  that  the  fishery 
was  only  worth  15L  a  year  ^  and  the  manor  was 
not  of  any  pecuniary  value. 

Loni  Mansfield  said,  the  power  was  express^  to  de- 
mise the  manors  and  fisheries ;  they  were  particularly 
mentioned  in  the  .settlement,  and  the  power  went  to 
the  whole.   They  paid  under  this  lease  as  great  a 
yearly  rent  as  at  the  time  of  the  settlement,  for  they 
psnd  nothing  then ;  the  words  therefore  were  complied 
with,  and  this  objection  could  only  stand  upon  intent ; 
but  the  Court  thought  no  such  intent  appeared.   The 
manors  were  nominal,  of  no  value,  no  object  of  yearly 
income,  jthe  fishery  worth  only  15/.  a  year :  they  were 
eonvenieotto  the  lessee  livingon  the  land,  and  of  no  use 
ta  the  remaiQder-man :  the  right  of  fishing  and  shooting 
was  reserved  to  him.  For  his  part,  he  thought  the 
intent  was  to  give  leave  to  demise  all,  reserving  as 
nmohrent  in  the  whole,  as  had  been  paid  before ;  and 
in  &ct  SQl.  more  had  been  reserved.   The  Court  was 
of  (pinion  ttia^jiie  leas^  was  good. 

IB.  A  power  may  however  be  taken  tp,  be  specis^I, 
4nd  not  fdlowed  to  .extend  to  all  the  property  com* 
prised  in  the  deed  wherein  the  power  is  given,  if  it 
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^pear  from  the  nature  of  the  power,,  compared  with 

that  of  the  iMx>perty,  to  have  been  the  intention  of  the 

parties  that  it  should  be  special. 

^^^  ^*  19.  A  power  was  given  to  a  tenant  for  life,  to  make 

8  Mod.  249.    &  \ea^  or  leases  for  three  lives  or  21  years,  of  all  or 

any  part  of  the  premises  in  the  indenture  comprised, 

at  such  yearly  rents,  or  more,  as  the  same  were  then 

let  at.    Lady  Baggot,  who  was  the  tenant  .ibr  life, 

married  Sir  A.  Oughton,  and  made  a  lease.  tP  him  of 

the  capital  messuage  for  21  years ;  but  reserved  no 

rent.     It  was  resolved,  that  this  lease  was  void ;  .and 

the  judgement  is  said  to  have  been  affirmed  in  the 

House  of  Lords.  .  ;         .       ; 

Pomery?.  gQ.  A  person  devised  his  estate  in  strict  settle- 

3TennIL      ment,  and  gave  to  all  the  tenants  for  life,,  a  power  to 

^^^*  grant,  demise,  and  lease  all  orany  of  the  said  manors, , 

parts  of  manors,  messuages,  lands,  tenements,  and 
hereditaments ;  so  as  the  usual  rents  and  other  yearly 
payments,  dues,  reservations,  and  heriots,  were  from 
time  to  time  reserved,  and  made  due  and  payable. 
A  tenant  for  life  made  a  lease  of  certain  tithes,  which 
had  never  been  leased  before ;  and  the  question  was, 
whether  that  lease  was  good.  '    >  . .  . 

.  -Lord  Kenyon  said,  when  he  first  read  over  .the 
case,  he  entertained  no  doubt  upon  the  ^question ; 
ante,  J 14.      y^^^  when  Cumberford's  case  was  stated  at  the  bar,  he 

wished  to  see  on  what  ground  the  Court  proceeded 
in  determining  it.  For  if  certain  legal  ideas  were  an- 
nexed to  certain  techhical  words,  as  in  the  case  .of 
limitations  of  real  estates,  it  would  be  ^  extremely 
dangerous  to  dq>art  from  the  sense  given  to  them  by 
the  law,  however  apparent  the  intention  of  the  parties 
might  be  to  the  contrary.  Now,  on  looking  into 
that  case,  the  rule  would  be  found  to  be  clear  and 
undoubted ;  but  the  counsel  who  argued  Goodtitle 
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V.  f\]nii€an,  in  starting  Cvmfeerford's  case,  omitted^  ante, 
the  mcMt  important  words ;  namely,  that  die  inten- 
tion (^  die  parties  wa»  to  govern.  If  that  was  the 
rule,  waA  the  Judges^  in  construing .  the  particular 
woitlff  of  (U£Perent  powers,  had  appeared  to  make  con- 
tiary  decisions  at  different  times,  it  was  not  that  they 
hsd  denied  the  general  rule,  but  because  some  of 
them  had  erred  in  the  applicaticNo  o£  the  general  rule 
to  the  particular  case  b^>re  diem ;  for  in  all  the  cases 
thej  prcrf'essed  to  determine  upon  the  intention  of  the 
parties.  It  was  not  necessary  to  go  into  dl  the  cases, 
becaiuse  they  were  all  arranged  in  Douglas^  and  the 
due  tfflfeet  given  to  them  by  Lord  Mansfield ;  from 
alt  which  he  at  last  extracts  the  general  rule,  diatthe 
coDgtruction  cii  these  powers  must  be  governed  by 
the  intientioiv  of  tiie  parties;  and  in  applying  that 
nile  to  the  case  of  Baggot  v.  Oughton,  he  said — "  In 
a  famify  setdement  of  an  estate,  consisting  of  some 
gmund  always  occupied  tipgeCher  with  the  seat,  and 
of  Imds  let  to  tenants,  upon  rents  reserved^  the  qua-- 
lificatioa  annexed  to  the  power  of  leasing,  that  the 
a&eieatnoit  must  be  reseivedi  manifesdy  excluded 
the  maMton^house,  and  lands  about  it,  never  let.  No 
man  could  intend  ta  authorize  a  tenant  ftu*  life  to 
deprive-  the  r^resentative  of^  the  fkmily  of  the  use 
of  the  iBmsion*house.  The  words  in  such  a  case  show, 
thatthepow^ismeatnt  to  extend  only  to  what  has 
been  usually  let;  by  tiiat  means  the  heir  enjoys  all 
^pieayseS'  in  die  setdement^  justf  as  they  were 
hdd  by  his  ancestot,  tlie  tenant  ft)r  life ;  he  has  the 
<m^dotl'  of  what  was  always  occupied,  ahd  the  rent 
of  what  was  always  letl" 

NoWj  the  wtirie  (^  this  reasoning  applied  most 
pointedly  to  die  case  befbrs  the  Court ;  these  tithes 
^^^^^^  bfKl  been  let,  but  had  always  been  occupied  by. 

Vol.  IV.  P 
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the  possessor  of  the  estate ;  therefore  he  did  not 
think  that  the  case  of  Baggbt  v.  Oughton  could  be 
*  distinguished  from  this  in  principle.  This  was  the 
broad  ground  on  which  he  was  of  opinion,  that  the 
lease  in  question  was  not  a  valid  one.  The  qther 
Judges  concurred ;  and  Mr.  Justice  BuUer  observed, 
that  in  the  case  of  Goodtitle  v.  Funucan,  the  Court 
relied  on  the  words  at  the  end  of  the  power-r*^  or 
proportibnably  for  any  part  thereof,"  though  no  no- 
tice was  taken  of  it  in  the  printed  report.  For  those 
words  showed  that  it  was  the  intention  of  the  parties 
that  the  quantum  of  the  rent,  and  not  any  particular 
part  of  the  premises  included  in  the  settlement,  was 
to  guide  the  person  in  executing  the  power.  But  in 
this  case  the  detvisor  did  not  intend  that  any  part  of 
the  estate  should  be  let,  but  that  which  had  been 
usually  demised  before. 
As  to  the  2L  The  third  restriction  usually  inserted  in  powers 

theLesseis    of  leasing,  relates  to  the  time  when  the  lease  is  to 
tocommence.  commence ;  whether  immediately,   or  at  a  future 

period ;  whether  in  possession,  or  in  reversion. 
Com.  R.  39.       Lord  Holt  has  explained  what  was  the  nature  of  a 

lease  in  reveision  thu^— '*  In  the  ^nost  ample  sense, 
that  is  said  to  be  a  lease  in  reversion,  which  hath 
its  commencement  at  a  future  day ;  and  then .  it  is 
opposed  to  a  lease  in  possession  ;  for  every  lease  that 
is  not  a  lease  in  possession,  in  this  sense  is  said  to  be. 
a  lease  in  reversion.*'  In  a  more  confined  sense  of. 
the  term,  a  lease  in  reversion  signifies  a  lease  to  begin 
from  the  determination  of  a  lease  in  being ;  in  which 
sense  all  leases,  where  there  is  a  particular  estate 
outstanding,  are  leases  in  reversion.  And  so  is  the 
term  reversion  to  be  taken,  where  mention  is  gene* 
rally  made  of  leases  in  reversion,  under  a  power ; 
ibr  otherwise  a  tenant  for  life,  with  power  to  make 
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leases-in  reversion,  might  make  a  lease  to  commence 
fifty  years  after  his  death. 
22.  Where  a  power  is  given  indefinitely  to  make  A  general 

«  .  ,  .      .         ,       .  11  ,     Power  only 

leases,  without  mentiomng  the  time  when  they  are  to  authorizes 
commence,  it  shall  be  taken  strictly  airakist  the  donee  }f^^^  V^ 

xossesslon 

of  the  power ;  consequently  be  construed  so  as  only 
to  authorize  leases  in  possession,  and  not  leases  in 
reversion. 
2S.  Henry  Earl  of  Suffolk  was  seised  of  an  estate  Suftikv. 

Wroth 

under  an  act  of  parliament,  to  the  use  of  himself  for  q^^  ^^iz,  5. 
life,  remainder  to  his  wife  for  life,  &c. ;  with  a  proviso,  ^  ^P-  33  «. 
that  it  should  be  lawful  for  the  earl  to  make  leases 
for  21  years.  The  earl  made  a  lease  for  21'years,  and 
before  the  end  of  it,  he  made  another  lease  to  the 
lessee  for  21  years,  dated  the  30th  March,  to  com- 
mence at  Michaelmas  following.  It  was  adjudged 
a  void  lease,  because  for^  the  time  it  was  a  lease  in 
reversion ;  and  if  he  might '  make  a  lease  to  com- 
mence at  the  Michaelmas  following,  he  might  make 
it  to  commence  twenty  years  after,  which  would 
destroy  the  efiect  of  the  settlement. 

24.  It  was  formerly  held,  that  a  lease  made  to  2?^^- 

1        ,  11  /.    1         1         Watton, 

commence  from  the  date,  or  the  day  ot  the  date  Cowp.  189. 
thereof,  was  a  lease  in  reversion :  but  this  doctriiie 
has  been  altered  by  the  following  determination. 

25.  A  tenant  for  life,  with  power  to  make  leases  for  P«g^  v.  D.  of 
21  years,' in  possession,  and-not  in  reversion,  madie  a  Cowp.7i4. 
lease-to  his  daughter,-  to  hold  from  the  day  of  the    . 

date  of  the  indenture  for  21  years.  Lord  Mansfield, 
^Rer  stating  all  the  authorities  on  this  subject,  deli- 
vered his  opinion  that^OTn  might,  in  the  vulgar  sense, 
and  even  in  strict  propriety  of  language,  ^mean  either  , 
inclusive  or  exclusive :  •  that  the  parties  necessarily 
understood,  and  used  it  in  that  sense  which  made  the 
deed  eflfectaial.     That  courts  of  justice  were  to  con. 
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ttrue  the  w^ids  of  partieg  so  i(s  W  €^ctu^  tbrnr 
deedsy  and  not  to  destroy  them;  more  o^eciatty 
when  the  worda  themselves,  abstractedly  migHt  admit 
of  either  meaning.  It  was  therefore  adjudg^,  that 
the  lease  should  be  deemed  a  lease  ii^  posi|essip%  and 
therefore  good^  being  warranted  by  the  powei* 

S6«  Where  lands  are  leased  out  for  Uves,  or  jFears,. 
and  are  afterwards  limited  in  strict  settlement)  with 
a  power  to  the  tenant  for  life  to  make  leases  ^^exfjibfi 
he  may  make  a  reversionary  leasee  to  commence  i^^i^ 
the  detennination  of  the  sub^ting  lease ;  iw  other- 
wise the  tenant  for  life  might  never  have  an  0{^rtu- 
nity  of  exercising  his  power. 

S7*  Husband  and  wife  made  a  lea^e  <^  part  ci  the 
wife's  estate  for  91  years,  rendering  the  accustomed 
rent.  Afterwaxds  it  was  enacted  by  parliament^ 
^t  the  husband  should  have  the  lands  in  l^asQ  apd 
the  rent  for  his  life,  rem^der  to  his  wife ;  and  that 
all  li^sea  vd  grants  thereof  made  and  to  be  Qiade, 
by  the  bushs^id  by  indenture  for  three  liv^s  or  21 
years,  reserving  the  accustomed  rent,  shoiild  be 
good.  T^t  hisbandji  after  eight  yea^  of  th^  lease 
expired,  {reciting  the  fonaer  l^^e^)  demi^  the 
lai^d  for  21  years  next  after  the  end  of  tbe  first  %l 
years^  reaervifig  the  usu^  rent.  It  waj^  he|il  l}jr 
Mimwo^d  aad  PSyor,  thftt  the  lease  WiS^  go^d ;  but 
Mo^nson  waa  <^  ^  d^rent  opijnMMx.  .AM:  ^^  \^^%^ 
it  i^  s^d  that  ]i^((HU»^(W^'8  was  the:  l^^tt^'  (^imoot 
]gi)t  the  vididity  of  such  a  legse  wns  ejstf^^fsh)»d  in  tM^ 
^gt^owing  inodem  caa^ 

«8.  4  pec8f9»  beiBS  t^nipt  for  lifi|.  o^  thfi.  iRirer. 
sion  of  lands,  which  w^re  leas^  out  for  Uve«r£  wtix 
a  ppviDer  to  make,  leaa^s  of  any^pa^  thereof  fw  21. 
years  {  or  ona^  two^  or  three,  lives.;  so  as  tb«r%  wctre 
not  in  any  part  of  the  premises  so  leased*  at  any  one 
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tiiBe,  any  more  or  greater  estate  or  estates  than  for 
21  years,  or  for  three  lives,  or  for  any  number  of 
ye^s  determinable  upon  three  lives ;  made  several 
leases  for  99  years,  to  commence  from  the  death  of  a 
remaimn^  life  in  a  former  lease.  And  upon  an  issue 
directed  out  of  Chancery  to  try  the  validity  of  these 
leases^  the  Court  of  King's  Bench  was  of  opinion^ 
that  they  were  good  under  the  power. 

29.  But  ^  where,  in  a  settlement  of  an  e^te  in  re*  - 
version^  a  power  is  expressly  given  to  make  leases 
in  possession  \  a  lease  in  reversion  will  not  be  sup- 
ported^ 

30.  A  father  and  son  made  a  lease  for  99  years,  if  ^P^J  ^v 
three  parsons  or  any  of  them  should  so  long  live.  T.Raynu 
Afterwards  they  settled  the  reversion  to  the  use  of  the  ^^^* 
&ther  for  life,  with  a  power  to  make  leases  for  99 
yearS)  ox  three  lives  in  possession,  or  for  two  lives  in 
possession  and  otie  in  reversion,  or  for  one  life  in 
possession  and  two  in  reversion.     The  father,  during 

the  continuance  of  the  first  lease,  made  a  lease  for 
life ;  and  the  question  waa,  whether  the  latter  lease, 
being  made  while  the  lives  in  the  former  lease  were 
in  being,  was  authorized  by  the  power.  Justice 
Keeling  inclined,  that  the  lease  was  within  the  power ; 
iot  the  settlement  being  only  of  the  reversion^  a  pre- 
sent lease  of  the  reversion  was  withii]i  it.  Windham 
and  Twiaden  held,  that  the  settlement  being  of  a 
reversion,  if  the  words  of  the  power  had  been  ge- 
neral^ to  make  leases,  a  lease  in  reversion  had  been 
within  it  \  but  the  power  being  expressly  to  make 
leases  in  possession,  thia  lease  in  reversion  was  not 

^*^i*-  ,        ,  Does  not 

%\.  A  power  to  make  leases  generally,  does  not  authorize  a 
authorize  the  donee  to  make  a  lease  to  commence  J^*enc« 
after  the  determination  of  a  lease  in  being*    For  it  after  a  sub- 

p   g  sistingLe**'^- 
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has  been  observed,  that  sach  a  lease  is  reversionary 
in  the  strictest  sense. 

32.  A  woman,  tenant  in  fee  simple,  levied  a  fine  to 
the  use  of  herself  for  life,  remainder  to  her  eldest  son 
in  tail ;  reserving  to  herself  a  powBr  to  make  leases 
at  any  time  for  21  years  or  three  lives.    She  after* . 
wards  leased  a  part  of  the  premises  to  A.  for  21  years, 
and  before  that  lease  expired,    made   another  to 
A.  for  21  years,  to  begin  after  the  determination  of* 
the  former  lease,  and  died.    The  first  lease  expired, 
and  then  a  question  arose,  whether  the  latter  lease  was 
good  under  tlie  power.    It  was  adjudged,  that  it  was 
not,  for  upon  such  power  she  could  not  make  a  lease 
to  commence  at  a  day  to  come,  but  was  confined  to 
a  lease  in  possession,  and  could  not  convey  an  interest 
to  commence  in  Juturo  in  reversion,  after  another 
estate  expired ;  but  the  law  would  adjudge  upon  a 
general  power  to  make  leases,  without  saying  more, 
that  they  ought  to  be  leases  in  possession ;    for 
if  upon  such  power  a  lease  might  be  made  upon  a 
lease,  the  donee  might,  by  making  infinite  leases, 
detain  those  in  remainder  out  of  posssesion  for  ever, 
which  would  be  contrary  to  the  intent  of  the  parties, 
and  against  reason. 

33i  It  is  immaterial  whether  a  lease  made  to  com- 
mence upon  the  determination  of  a  lease  in  being,  be 
made  to  the  person  who  holds  under  the  former  lease, 
or  to  a  stranger ;  it  is  equally  reversionary. 

S4«  Lord  Bath  being  tenant  for  life,  with  power  to  * 
grant  leases  for  any  number  of  years,  not  exceeding  40 
years,  in  possession  and  not  in  reversion,  demised  the 
premises  in  question  to  B.  Timbrell  for  60  years,whidi 
term  became  afteiwards  vested  in  Colonel  Lambert. 
On  the  SOth  of  April,*G(Bneral  Pulteney,  who  was  theH 
seised  of  the  premises  for  life  under  the -sanote  setde- 
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tnent,  made  a  lease  to  Colonel  Lambert  for  34  years, 
to  commence  at  the  expiration  of  the  former  lease  for 
60  years.  It  was  argued,  that  this  was  a  reversionary 
lease,  to  take  effect  afler  the  determination  of  ano- 
ther lease  then  in  existence^  and  which  had  at  that 
time  9&  years  to  run.  The  circumstance  of  the  se- 
cond  lease  being  granted  to  the  same  lessee,  and  to 
commence  after  the  expiration '  of  the  former  .lease, 
could  not  vary  the  case,  and  operate  so  as  to  make 
it  a  continuance  of  the  former  lease  ;  it  must  there- 
fore be  considered  as  a  reversionary  lease,  as  much 
as  if  it  had  been  granted  to  a  different  lessee.  The 
Court  held  the  lease  to  be  void. 

35.  George  Allan  being  tenant  for  life^  with  a  Doe  r.^ 
power  to  make  leases  in  possession,  and  not  in  re-  2  Em* 376 
mainder  or  reversion  or  expectancy ;  by  indenture  of 
lease,  bearing  date  and  executed  the  S9th  March  1798^ 
demised  the  lands  in  question  to  Calvert,  to  hold  the 
same  in  manner  following,  viz.  the  tillage  ground 
from  the  13th  February  then  last  past,  the  pasture 
ground  from  the  5th  April  then  next,  and  the  residue 
from  the  ISth  of  May  also  then  next,  for  the  term  of 
12  years,  from  the  said  respective  days.  The  periods 
mentioned  in  the  habendum  of  the  lease  were  the 
usual  periods  of  entry  by  tenants  on  arable,  pasture, 
and  meadow  ground,  in  the  country  where  the  lands 
lay.  Calvert,  the  lessee,  on  the  day  of  the  date  of 
the  lease,  held  the  premises  as  tenant  from  year  to 
year,  and  which  tenancy,  according  to  tiie  custom 
of  the  country,  would  determine  on  the  13th  Fe- 
bruary, the  5th  of  April,  and  Is^th  of  May  in  the 
year  1798.-~It  was  contended,  that  this  was  a  lease 
in  reversion,  and  not  in  possession,  except  as  to  the 
tillage  ground ;  and  the  lease  being  entire,  if  void  for 
part,  must  be  void  for  the  whole*    The  Court  was  of 
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this  opioiiHi,  aod  observed,  tiiat  the  cases  cited  where 
leases  had  been  holdcai  v<!^d  for  excess  oQlf,  did  not 
apply,  {<x[  this  was  no  question  of  excels  x  in  those 
cases,  by  retr^:iching  the  eixeas,  a  leaae  mig^  be 
brought  within  the  tenps  of  the  power ;  but  no  limi* 
tation  of  the  term  would  make  a  lease  in  revenion^  a 
lease  in  possession* 
But  concur-  36.  Where  a  person  has  a  general  power  to  make 
are  good.       leases,  he  may  make  a  concu^ent  lease,  to  commence 

immediately ;  although  tiie  lands  are  then  held  under 
an  existing  lease,  made  either  by  a  former  pr<^rietor» 
or  by  the  person  making  sueh  lease. 
Beoy  ▼.  37.  It  was  adjudged  by  the  Court  of  Common  Pleas, 

Hard.  412.  &bout  lyCha.  II.,  that  if  a  man  had  a  power  to  make 
,  a  lease  for  yesis,  wh^?e  there  wa3  another  lea/ie  in 
being,  tfaerie,  if  he  made  a  tease  to  commence  in 
proesenHf  the  power  was  well  executed ;  jsoid  th^  se- 
cond lease  should  continue  as  long  as  it  might,  taking 
.efisct  in  possession  after  the  determination  of  the  first 
lease. 
Read  t.  3g»  :A  person  devised  lands  to.  his  son  for  life,  with 

1  Leo'u.  147.  ^  proviso,  that  if  he  made  any  alienation,  &c.  otber^ 

wise  than  a  leasje  for  %l  years,  he  should  for&it  his 
estate.  The  son  made  a  lease  for  91  years,  and  a 
year  before  the  eiq)iratton  of  that  lo^se,  he  made  an* 
other  lease  for  91  years,  to  begin  immediately.  The 
question  was,  whether  the  last  lease  was  authorised 
by  the  power.  It  was  said*  that  although  the  tenant 
ibniife  could  not,  under  the  power,  make  leases  in 
reversion,  fer  4hen  he  might  charge  the  inheritance 
in  i^nfkmh  yet  mich  a  lease  as  this  was  good»  £^it 
was  to  begin  presently,  10  that  the  inheritance  could 
not  be  ch^ifped  in  the  iriu^e  for  mora  tbm  91  ^wrs. 
And  the  Qourt  seesM  to  have  be«i  of  th^l  opinwii ; 
but  no  judgem^Dit  appeam  to  have  been  givm« 

10 


TiOe  XXXII.    Deed.    C%.xv.  %  S9,  40.  CI7 

a^.  ApexBon  was  tenant  for  life,  with  power  to  Goodtii;Ie  v. 
demise  the  lands  to  any  person  or  persons  in  posses-  ^"^^5 
siooy  but  not  by  way  of  reversion,  ot  future  in- 
terest, for  the  term  of  21  yeais  absolute,  or  any 
lesser  ab^lute  term,  or  for  any  term  or  number  of 
years  d^erminable  upon  on^  two,  or  three  lives.  The 
lands  were  let  for  a  year,  Mid  then  thcf  tenant  for  life, 
by  iodcfiture,  reciting  his  power,  demised  them  for 
99  years  if  the  leasee  should  so  long  live ;  and  direc- 
lUons  were  given  to  the  tenant  for  a  year  to  pay  his 
rent  to  the  lessee,  which  he  accordingly  did.  It  was 
contended,  that  this  was  a  lease  in  reversicm,  and 
therefore  void  under  the  power.  But  Lord  Mans- 
field said,  it  was  good  as  a  concurrent  lease,  upon 
the  authority  of  the  case  of  Read  v.  Nash. 

40;  With  respect  to  leases  in  reversion,  it  has  been  Of  Fovrere  to 
already  9tated|  that  a  power  to  make  leases  in  rever-  J^Jq,  ^ 
sion,  when  ftpplied  to  chattel  interests,  only  extends 
to  leases  to  conunence  from  the  determination  of 
leases  in  being :  and  does  not  enable  the  donee  of 
such  a  power  to  make  leases  to  commence  generally 
at  any  future  period.    And  Lord  Holt  says,  the  ex-  1  Com.  Rep. 
pression  to  lease  in  revemon  has  a  different  signifi-  ^^* 
cation*   in  the  same  conveyance,  when  applied  to 
leases  (ot  lives  in  reversion,  from  that  which  it  bears 
when  applied  to  leases  for  years.    For  as  a  lease  for 
lives  cannot,  strictly  speakingi  be  made  to  commence 
mJUturo^  it  will  in  that  case  be  intended  of  a  cmi-  ante,  e.  4. 
current  lease,  or  a  lease  cf  the  reversion }  that  i%  of ' 
the  land  which  is  then  in  lease,  to  commence  in  pos- 
sesion after  the  determination  of  the  then  existing 
Ifise  i^  thoti^h  it  CQipmences  ^n  interest  presently^ 
Wd  is  ^onourrent  with  the  existing  lease.    And  that 
tf  a  p«wer  enabled  my  OQ^  1^  pake  leases  in  rever* 
sion,  as  well  as  in  possessioi^  he  could  not  nuike  a 
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lease  in  possession,  and  another  lease  in  reversion^ 
of  the  san^e  land ;  but  his  power  to  make  leases  in 
reversion  ^buld  be  confined  to  such  parts  of  the  land 
as  were  not  then  in  possession. 

41.  It  has  been  already  stated,  that  a  general 
power  of  leasing;  only  authorizes  a  lease  in  possession. 
But  where  a  power  expressly  enables  a  person  to 
make  leases  as  well  in  possession  as  in  reversion/a 
lease  in  reversion  will  then  be  good. 

c2!?  fi^Rep.      ^-  WiUiam  Whitlock .  being  tenant  for  Ufe,  with 
69.  power  to  make  leases  as  well  in  possession  as  in  re- 

version,  demised  the  premises  for  99  yefars,  to  com- 
mence after  the  death  or  determination  of  the  estate 
of  the  prior  tenant  for  life ;  and  this  was  held  to  be 
a  good  lease  under  the  power. 
4»  As  to  the  43.  The  fourth  restriction  usually  inserted  in 
the-Lease.^    powers  of  leasing,  relates   to  the  diu^tion  of  the 

lease.  The  usual  practice  is,  to  restrain  tenants  for 
life  from  making  leases  for  a  longer  term  than  21 
years;  except  in  those  countries  where  lands  are 
usually  let  for  lives.  There  the  tenant  for  life  is 
allowed  to  gf'ant  leases  for  one,  two,  or  three  lives. 
^^P  ^'  And  whiere  a  power  is  given  to  make  leases  for  three 
3  Keb.  44.     lives,  it  will  be  well  executed  by  a  lease  for  three 

lives,  and  the  life  of  the  longest  liver  of  them  ;  be- 
cause that  is  the  same  thing. 
8  Rep.  70  6.       44.  A  distinction    is  taken  in  Whitlock's  case, 

between  a  power  to  make  leases  which  in  the  begin- 
ning is  general,  absolute,  affirmative,  and  indefinite ; 
as  to  make  a  lease  or  leases,  grant  or  grants,  &c. 
without  any  restriction,  and  then  a  proviso  of  cor- 
rection added,  namely,  that  such  lease  or  lieases/ 
grant  or  grants,  &c.  shall  not  exceed  the  number 
of  three  lives  at  most,  or  21  years,  which  clause  is 
negative,  and  qualifies  the  generality  of  the  power  f 
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and  where  the  power  is  particular,  entire  and  affirm- 
ative,  to  make  leases  for  three  lives,  or  21  years. 
For  in  the  first  case,  the  donee  of  the  power  may 
make  any  .lease  or  grant,  provided  it  does  not  ex- 
ceed the  utmost  extent  of  interest  that  the  power 
warrants :  as  if  a  person  has  a  power  to  make  leases, 
provided  they  do  not  exceed  the  number  of  three 
lives  or  91  years  j  there  he  may  make  a  lease  for 
99  years,  if  three  lives  shall  so  long  live,  for  that  does 
not  exceed  the  nimiber  of  three  lives,  but  in  truth  is 
less*  But  in  the  second  case,  he  must  pursue  the 
power,  which  is  particular  and  entire  ;  as  if  a  person 
has  a  power  of  making  leases  for  three  lives,  or  21 
years,  he  cannot  make  a  lease  for  99  years,  if  three 
lives  shall  so  long  live« 

45.  A  person  was  tenant  for  life,  with  power  ta  Wvniet  v^ 
lease' for  one,  two,  or  three  lives,  in  possession  ;  qt^-^^^^^* 
in  reversion  for  one,  two,  or  three  lives,  or  thirty  2  Sdk.  537. 
years,  or  for  any  number  of  years  determinable  on 

one,  two,  or  three  lives.  It  was  resolved,  that  he 
might  make  a  lease  in  reversion  for  thirty  years  ab- 
solutely, by  virtue  of  his  power ;  ^  because  the  limita- 
tions and  restrictions  were  disjoined,  and  the  latter 
part  wad  carried  on  by  way  of  enlargement  of  the 
power. 

46.  A  power  to  let  leases,  provided  they  do  not 
exceed  ^1  years,  ox  three  Uves,  will  warrant  a  lease 
for  three  lives,  or  thirty-one  years,  whichever  shall 
last  longest. 

47.  Lord  Netterville,  being  tenant  for  life,  i¥ith  Commons  v. 
power  to  lease  for  any  term,  not  exceeding  31  years,  5^S****p* 
or  three  lives^  to  commence  in  possession,  made  a  lease  Ca.  168. 
for  the  lives'  of  three  persons,  and  the  longest  liver 

of  them,  or  for  the  term,  time/  and  space  of  81  years, 
which  4diould  .4ast  longest.    On  a  question,  whether 
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tins  lease  was  mirranted  by  the  p0wer>  it  ifu  defter*- 
mined  by  the  Gotirt  of  Excheqnef  »  and  also  by  the 
Court  erf*  Exchequer  Chamber  in  Ittiand,  that  the 
lease  was  good*  On  a  writ  oi*  error  to  the  House  cS 
Lords  of  England,  the  Judges  were  dUrected  to  de^ 
liver  their  opinion  on  the  following  question :  "  Whe- 
ther the  lease  stated  in  the  special  verdict  could  be 
supported  as  a  good  execution  of  the  power,  or 
whether  such  lease  was  absolntely  void/'  And  thej 
delivered  their  unanimtms  opiliion,  that  the  lease 
might  be  supported  as  a  good  execution  of  the  power ; 
.  whereupon  the  judgement  was  affirmed. 

48.  Tlie  fifth  restriction  usually  inserted  in  powers 
of  leasing,  relates  to  the  rent  directed  to  be  reserved : 
in  respect  to  which  it  is  to  be  observed^  that  the  ndes 
adopted  in  cases  of  ecclesiastical  leases,  and  of  leases 
made  by  tenants  in  tail  under  the  stat.  3S  Hen.  VIII., 
equally  apply  to  leases  made  under  powers. 
49«  The  common  practice  formerly  was,  to  require 
ancientRent.  ^^^  ^^  ^^^^^^^^  ^^^  ^^  ^hovlA  reserve  the  ancient, 

usual,   and    accustomed  rent;   in  ord^    that  the 

persons  in  remainder  might  not  be  prefudieed  by 

such  leases :  but  doubts  have  arisen  req>ecting  the 

3  Cha.  R.  66.  ^instruction  of  these  words*    Lord   Hdt  was  cf 

opinion,  that  the  words,  ancient  and  accustomed 
rent,  meant  that  rent  which  wto  reserved  wheil  the 
power  was  created,  if  a  lease  were  then  in  being ;  or 
that  which  was  last  before  reserved,  if  no  lease  were 
in  being.  For  he  who  created  such  a  pcrwer,  in- 
tended no  more  than  that  the  tenant  fcxr  liffe  alould 
not  be  able  to  put  the  estate  in  a  wtme  condition 
than  it  was  in  when  the  power  was  cieatid. 

90:  Lord  Cowper  doubted  a«  to  thia  poni^  and 
suggested,  that  if  kads  wisre  leased,  once  at  a  gtea^er, 
and  twice  at  a  lesser  rent,  he  should  conlKkr  tbe 


5*  As  to  the 
Rent  to  be 
reserved. 


ante,  c.  5. 
§37. 


What  is  the 


Idem. 


refit  of  tb%  fojm^  \d9i9»  to  liQ  t;tiQ  aoGiQnt  rqutu  The 
l#t  l4«9e  wght  he  xDAck  by  the  p^rspn  who  httd  the 
fe%  wd  wikio  wan  POt  botiincl  tQ  reserve  the  a&cieiit 
fent;!  but  Qiight  let  it  for  nothing  if  be  pleaaed.  Re 
49Q  w4»  this  rule  could  not  i^pl j  to  lands  anciently 
demised,  whore  finetl  had  been  \»k.m ;  for  there  tiie 
mit$  ^i^eipe^  KQr^  or  Xe^^  as  thei  finea  wen^  hi^er  or 
low^. 

5l\.  Wh^re  Iwds  have  been  usually  leasned  fcnr  Uvea»  ^^^  ^* 
apd  the  ^aftaX  pi:o^t9  made  by  fines,,  a  tenant  for  3  Burr.  1441. 
li$^  uiMher  %  sgttlieniimt,  if^  a  poww  ta  leaa^  ]»- 
serving  sp  Bftiich  or  more  yoarly  i^eot  aa  had.  been 
r«c^ve4  ^  t^Q  preoiistai^  nn^hiA  twenty  years  then 
la^  pas);,  viU  r\o^  be:  obliged.  tA  let  the  lands  at  a 
radc  rant,  biAt  oiay  d^mis^  thei»^  reserving  the  uausd 
fines  wd  rent;,  as  a^  l^a3e  at  a  i»ck  rent  may  he 
ioconsi^teqt  with  the  nature,  c^  the  ef^te* 

52.  Wbai^  a  ppw^r  r^^^red  that  two  thirds  o£  the  ciere's  Case, 
improved  valiie  shpuld  1^  reaeirved  aa.a  rent,  the  ^Repri;!* 
reservatHH)  might  f^rq^eiily  have  beem  made^  in  the  Audley  ▼. 
terms  of  the  power.     But  in  general  it  now  saems  2ChafR.82. 
oecessa^.  that  tbe^  precise  wm  intended  ta  he  re^rved 
shoi^d  bjOi  specified  in  tbe  lease ;  for  otharwise  liid 
persona,  ii^  repiaindsr  niay  be:  put  to  infinite  trouble 
9W4  4^^nce»  in,  pffoiving  tl^e  valu^  of  the  landadek 
mi3adt  or  t|iQ  ^p^mu^m  of  tba  ancjk»t  aoAustomfid 

reat^. 

A3.  IflA  l«M4l«W«At  QWdtf  on  thA  lO»ri9008t  oi'Lord  HamUton  y. 

Brandon,  eldest  son  of  the  Earl  of.  Itf acdasfield^.  a  ^  Brot^wl. 

B^mof  Yim^g^vank  tO;tt^:tanmta  ibp:  li&  to  Ifiasa  all  ^>- 1^^- 

^fgmmkA.  ^  4#  UBOQ  eyvy^Mch  h^ase,  of  sudi  Orby  t. 
partp  ^  th^< |ir4«iHflfK»T  a«.  had.  been,  andendy  ^^^  5vcrn'53i. 
^fK¥^ftimW)&  detcpeil^  v^eieof  fines»hii4:heen  usually 
t«4R^.  t|«^  p)4^umiL  wd^im^tom^  yMrJy:  rent  or 
r^^qis^^or  v$fn^  sjltf>H^.  b«  yisarlg!:  reserved  and  made 
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.  pay^le  ^  and  so  as  upon  every  lease  of  such  part  ot 
the  premises  as  had  not  been  usually  let,  and-  for 
which  there  had  not  been  any  fine  or  fines  usually 
taken,  there  should  be  reserved  -  and  made  payable 
the  most  and  best  improved  yeariy  rent  that  could 
be  reasonably  had  or  obtained  for  the  same. 

A  tenant  in  possession  under  the  settlement,  be- 
ing desirous  to  make  leases  for  the  benefit  of  his 
family,  and  seised  with  a  sudden  indisposition,- when 
he  had  no  rent  rolls  or  old  leases,  made  a  lease  of 
all  the  lands  which  had  been  usually  letten,  and  fines 
taken  for  the  same,  yielding  and  paying  the  severai 
and  respective  old  accustomed  rents  reserved  andpt^- 
ablejbr  the  same.  And  also  another  lease,  whereby 
part  of  the  premises,  for  which  fines  had  not  been 
usually  taken,  and  of  which  there  was  then  no  lease 
for  years,  or  for  any  life  in  being,  were  demised, 
yielding  such  sum  and  sums  of  money  as  should 
,  amount  to  ■  the  best  and  most  improved  yearly  rent 
that  could  be  reasonably  had  and  obtained  for  the 
same. 

A  question  having  arisen  on  the  validity  of  these 
leases,  the  latter  of  them  was  given  up  by  the  lessees ; 
a  reservation  of  the  most  improved  rent  being  so 
■•"certain,  that  it  could  not  be  supported.  And  as  to 
the  former,  after  a  hearing- before  Lord  Cowper, 
assisted  by  Lords  Hott  and  Trevor,  it  was  held  not 
.  to  be  warranted  by  the  power,  contrary  to  the  <^- 
,  nion-  of  Lord  Holt 

On  an  appeal  to  the  House  of  Lords,  itwas  stud,  on 
part  of  the  lessees,  that  the  objecti<His  made  -  at 
hewing  to  the  validity  of  the  lease,  were,  first, 
t  it  ought  to  have  mentioned-  -the^  particular  rent 
srved  \  secondly,  that  the  ancient  and  accustomed 
t  was  thereby  reserved,  as  well  for  lands  not  an- 
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dently  leased,  as  for  those  that  were.     As  to  the  first 
objection,  it  was  argued  that  the  specifying  a  certain 
rent,  in  the  reservation  of  a  lease,  was  clearly  not  neces- 
sary, if  the  particular  rent .  intended  might  be  known 
by  proper    reference.     Id  cerium  est  quod  certvm 
reddi  potest,  was  an  undoubted  maxim  both  in  law 
and  reason.    What  those  ancient  rents  were,  was  a 
matter  of  fact,  capable  of  being  known,  and  without 
difficulty,  by   those  who.  had  the  writings  of  the 
ests^e.    That  the  reservatipJTwas  in  the  same  terms 
with  the  power,  and  consequently  was  pursuant  to  it. 
That  the  plain  meaning  of  the .  restriction  in  this 
power,  was  to  secure  the  ancient  rents  to  the  re- 
maindertman ;  if  he  had  these,  he  had  all  that  was 
intended  him ;  and  there  could  be  no  doubt  but  he 
would  be  entitled  to  them  by  this  reservation.     As 
to  the  other  objection,  it  was  argued  that.the  demise 
in  the  words  of  it  was  several ;  that  the  reservation  of 
the  several,  and.  respective  ancient  rents,  for  the 
several   and .  repective  messuages, .  &c.,  could  not 
mean  any  thing  but  such  rent  for  each  tenement  aji 
was  anciently  reserved  for  the  same ;  and  it  would  be 
difficult  to  use.  plainer  and  stronger  words  to  import 
the  meaning.  That  the  words  yielding  therefore  must 
be  understood  reddendo ,  sh^uia .  singulis :  and  whMb 
method  of  interpretation  the  law  prescribes  in  many 
instances,  not  so  strong  as  this...  So  that  as  to. those 
paits  of  the  estate  demised,  if  there  was  any  .which 
had  no  ancient  rent,  .no . rent  was  reserved  by  this 
reservation ;  and  consequently  as  to  those  the  power 
was  not  executed. 

On  the  other  side  it  was  insisted,  that  as  to  the  lease 

upon  which  the  rent  reserved  was  mentioned ,  to  be 

//«  wfM/  nfiprwed  rent, .  this,  reservation ,  was  plainly 

void,  for  the  absolute  uncertainty  of  it ;  consequently 
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that  lease  ^as  not  warranted  by  the  power,  and  was 
accBrdmgly  given  up  at  the  hearing.    And  as  ta  the 
other  lease,  tmder  the  several  emd  respective  old  and 
acMBtomed  rents  reserved  and  pay  (Me  Jbr  the  said 
premises  ;  this  was  also  void^  as  ag«nst  the  remamder- 
maii^  and  not  warranted  by  the  power ;  because  there 
being  many  farms,  and  a  great  estate  within  thi»  one 
lease,  some  let  at  the  ancient  rents,  and  some  not,  it 
would  put  insuperable  difficulties  upon  the  remain- 
der-man,  to  recover  his  r^nt ;  he  must  be  so  lucky 
aa  to  point  out  what  was  the  old  rent,  tor  what  and 
for  how  much  land  it  was  paid,  and  at  what  times  pay- 
aUe ;  and  if  the  tenant  could  prove  that  a  difibrent 
rant  waa  paid  tor  the  land,  or  t^at  any  other  land 
WW  compdaed  in  the  leaae,  or  that  the  rent  was  for- 
merly paydiifr  at  any  other  dby,  the  remaindeF-man' 
couU  not  nocoiver ;  but  instead  of  recovering  the 
rmit,  must  fmn  time  to  tane  pajr  him  costs :  whereas 
it  was:  intended  that  tiie  remainder-man  should  have 
as  plain,  certain,  aiMl  easy  a  remedy  for  his  rent,  as 
athev  kndtods'  have.   But  upon  the  lease  in  question 
it  ueithw  appeared  what  the  rent  was  which  the 
"  nmniiadsr-aian  was  to  have,  nor  for  what  estate  tiie 
mat  was  to  be  paid,  nor  when  or  on^  what  days  it 
waif  to  grow  due;  the  Ifiase  givmg  the  remainder- 
ima  no  nnnner  0f  light  as  to  those  psarticulars. 
Tbfit  aa  these  powers  were  generally  reserved  in  adl 
settlements,  if  so  loase  an  exercise  of  them  should^  be 
allawed  to  the  tenant  for  life,  it*  would  introduce  the 
groatest  difficulties  and  put  the  greatest  haidships 
upon  the  persons  claiming  in  remainder  under  such 
settlements  \  and  by  such  a  construction  the  tenants 
for  life,by  an  uncertain,  general,  and  short  lease  of  the 
whole  estate,  which  might  be  a^rash  and  sudden  act, 
and  donep.  with  very  Uttle  exnence  of  money,  time, 
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or  trouble,  would  be  enabled  to  render  the  remain- 
den,  though  settled  on  the  highest  considerations,  of 
very  little  value ;  because  the  persons  to  whom  such 
remainders  belonged,  would  be  in  a  great  measure 
disabled  from  recovering  any  rent. 

Afler  hearing  the  opinion  of  the  Judges  upon  a 
question  proposed  to  them —  "  Whether  the  power  in 
the '  settlement  to  make  lea3es  was  well  executed," 
the  decree  was  affirmed. 

54fn  Wherelandshavenever  been  leased,  and  a  power  Cumber- 
is  given  to  demise  them,  reserving  such  rent  as  was  ^^^^  *  ^' 
reserved  for  them  within  the  two  preceding  years, 
a  lease  may  be  made  of  them,  reserving  any  rent  that 
the  lessor  pleases. 

55.  Where  a  power  was  given  to  a  tenant  for  life  Talbot  v. 
to  make  leases,  with  fine  or  without  fine,  rendering  liPP^'io-y 
such  rents  and  services  as  he  should  think  fit ;  and 

he  made  4  lease  without  rendering  any  rent ;  the 
lease  was  held  good. 

56.  Where  the  power  requires  the  ancient  rent  to  How  to  be 
be  reserved,  it  must  be  made  payable  at  the  same  r««erved. 
time,  and  in  the  same  manner,  as  the  former  rent. 
Therefore  the  reservation  of  rent  half-yearly,  where  Mountjoy's 
it  was  formerly  reserved  quarterly,  will  make  the  lease  ^^*  ^ 
void ;   because  it  is  ad  nocumentum  of  the  persons  in  4th  Reso). 
remainder :  it  being  more  profitable  for  them  to  have 

it  paid  quarterly,  than  half-yearly ;  and  all  the  bene- 
ficial qualities  of  the  rent  ought  to  be  preserved. 

57.  The  rent  must  also  issue  out  of  the  same  land. 
Therefore  it  was  resolved  in  Mountjoy's  case,  that 
if  two  several  farms,  which  had  formerly  been  de- 
mised  separately,  were  included  in  the  same  lease, 
reserving  one  *  rent,  though  equal  to  the  two  ancient 
rents  j  or  if  part  of  a  farm  was  let,  reserving  a  rent,. 

VoL  IV.  Q 
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ante,  c.  5.      pro  rata  I  it  would  be  void.    And  the  stat.  S9  &  40 
^  Geo.  III.  c.  41.  does  not  extend  to  this  case. 

58.  An  improvement  in  the  estate  will  not  be  con- 
sidered such  an  alteration  as  to  vary  the  rent,  by 
making  it  issue  out  of  other  hereditaments  than  those 
contained  in  the  power. 
Read  r.  59.  Thus,  where  a  tenant  for  life,  with  power  to 

1  l^n.  147.  ^^^  leases,'  reserving  the  ancient  rent,  having  built 
a  new  house  upon  the  land,  made  a  lease,  reserving 
the  ancient  rent ;  it  was  contended,  that  this  could 
not  be  said  to  be  the  ancient  rent,  because  part  of  it 
issued  out  of  th^  new  house  ;  but  the  Court  held  the 
rent  to  be  well  reserved. 

60.  The  rent  must  also  be  reserved  in  such  a 
manner,  that  all  the  persons  in  ren)ainder,  claiming 
under  the  settlement  by  which  the  power  was  created^ 
may  be  enabled  to  compel  payment  thereof. 

What  is  the       ^l*  In  modem  tiities  it  has  been  usual  to  requke 
best  Rent.     ^^^  ^^  j^gj.^  ^^1^^  ^^^  improved  rent  be  ireserved. 

Doe  r.  Law-  And  it  has  been  resolved,  that  in  this  case,  the  best 
lO^Bast  278  '^^*  inland  the  best  rack  rent  that  can  reasonably 

be  required  by  a  landlord,  taking  all  the  reqtdsites  of 
a  good  tenant,  for  the  permanent  benefit  of  the  estate, 
into  the  accountl 
€•  As  to  the        62.  The  sixth  restriction  usually  inserted  in  powers 
CorcMnts  ^    of  leasing,  relates  to  the  clauses  and  covenants  di- 
rected to  be  inserted  in  such  leates.    And  it  is  a 
general  rule,  that  all  those  clauses,  reservati<H^  and 
covenants  required  by  the  power,  must  be  inserted, 
otherwise  the  lease  will  be  void  i^ainst  Uie  remain* 
der-men,  i^nd  the  reversioner. 
Cardigan  ▼.        63.  The  Duke  of  Montague  was  tenant  ibr  life, 
dted^Aurr.  ^*^  power  to  lease,  reserving  the  anci^t  usuid  and 
122.  accustomed  rents,  heriots,  boons,  and  services.    In 


/l 
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dA  fotJiitr  leases  the  tenants  covenanted  to  keep  in  Sugden  on 
repair ;  and  that  covenant  was  omitted.-^Lord  Hard*  ^pp^. ' 
moke.was  of  opinion  that  the  covenant  was  a  boon, 
and  beneficial  to  the  remainder-man,  and  held  the 
leases  void  for  want  of  it :  he  took  some  days  to 
consider,  and  declared  he  was  clear  upon  the  argu- 
ment)  but  took  tim^  because  there  was  no  case  in 
pmnt.  The  more  he  thought  of  it,  the  more  he  was 
convincedL .  The  principle  he  rested  upon  was,  that 
the  estate  mtist  come  to  the  remainder-man  in  as  be- 
neficial a  manner  as  the  ancient  owners  held  it. 

6*.  The  omission  of  a  covenant  for  payment  of  iBurr.  125. 
rent  will  Also  vitiate  a  lease  made  under  a  power.  For 
a  mere  reservation  of  rent  does  not  make  it  pay- 
able till  entry,  and  therefore  it  in  fact  may  not  be 
payable  during  the  term  ;  besides,  if  there  be  no  cove- 
nant to  pay  the  rent,  the  lease  may  be  assigned  to  a 
succession  qf  beggars. 

65.  The  omission  of  a  clause  of  re-entry  will  also  y^^^^ 
iavalidate  a  lease  of  this  kind ;  for  if  such  a  clause  be 
not  inserted*  the  ground  may  be  unoccupied,  with- 
out a  sufficient  distress  upon  it ;  so  that  the  remainder- 
man can  neither  have  his  rent,  nor  his  land. 

66«  As  the  omission  of  a  usual  covenant  will  vacate 
a  lease»  so  the  introduction  of  an  unusual  covenant 
oa  the  part  of  the  lessor  will  have  the  same  effect. 

67*  A  person  having  a  leasing  power,  reserving  Doe  v. 
usual  and  reasonable  covenants,    demised  a  house,  ?^^^*^' 

,        .  ,  1  i  eiTO  11. 

With  a  covenant,  that  m  case  the  premises  should  be  705. 
blowii  down,  or  burned,  the  lessor  or  his  assigns,  or 
the  persons  who  for  the  time  being  should  be 
ei^tled  to  the  inheritsmce,  should  rebuild  them, 
qthewiae  the  rent  should  cease.  The  j  ury  found,  that 
this  was  an  unusual  and  unheard  of  covenant,  on  the 
part  of  the  lessor ;  and  it  was  adjudged,  that  the  lea3e 
was  void. 

Q  2 
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68«  If,  however,  tlie  covenants  in  a  lease  made  imder 

'a  power,  be  upon  the  whole  such  as  place  the  {Mirties 

upon  the  same  footing  as  under  former  leases ;  dieir 

(Offering  in  trifling  circumstances,  will  not  invalidacte 

the  lease. 

ante,  4  39.         69*  In  the  case  of  Ooodtitle  v.  Funucan,  it  was 

'  objected  that  the  covenants  were  not  so  beneficial  to 

the  remainder«man,  as  those  in  the  ancient  leases  s 

by  one  (rf*  which  the  tenant  covenanted  to  pay  half 

the  land  tax,  and  by  the  other,  the  lessor  covenanted 

to  free  the  tenant  from  tithes,  and  all  church  dues : 

whereas,  in  theformer  leases,  the  tenants  covenanted  to 

pay  all  duties  and  taxes,  except  the  land  tax.  CSiurdi 

dues  were  by  law  particularly  chaigeable  upon  the 

occupier.     The  Court  said,  the  power  did  not  men- 

'tion  covenants ;  and  that  what  was  throum  on  the 

landlord  was  compensated  by  what  was  paid  by  the 

tenant. 

la  wbat  Con-      70.  It  is  laid  down  in  Mildmay 's  case,  that  although 

J]^^"        a  power  of  leasing  may  be  reserved  in  a  declaiBti<m 

Powers  may    of  uses  of  a  fine  or  recovery,  yet  that  .no  such  power 

1  Vept'iye.    ^^  ^^  reserved  in  a  bargain  and  sale,  or  covenant  to 

Foph.  81.      stand  seised:  for  as  uses  may  be  raised  on  a  fine  or 

Jenk.  247.     recovery,  without  any  consideration,  therefore  a  use 

will  arise  to  the  lessees,  without  consideration  ^  and 
the  former  estates  being  raised  without  consideration, 
may  be  defeated  without  consideration.  But  as  no 
uses  can  arise  on  a  bargain  and  sale,  or  covenant  to 
stand  seised,  without  consideration,  therefore  no  use 
can  arise  to  the  lessees ;  for  where  the  persons  are 
altogether  uncertain,  and  tlie  terms  unknown,  there 
can  be  no  consideration ;  so  that  the  former  estates, 
which  were  raised  upon  consideration,  caimot  be 
defeated  by  such  leases. 


(    ««9    ) 
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CHAft  XVI. 

Of  the  ExecuUcn  qf  Powers. 


1.  Mmi  he  tettramed  by  GrcMm^ 

stances, 
11.  Where  the  Instrument  is  spe^ 

cj^,  it  must  be  adopted, 
13.  A  Pomer  gwen  generally  may 

be  executed  by  Deed  or 

miL 

18.  But  tkeff  muet  be  properly 

executed. 
20.  Unless  the  Power  is  collateral. 
23.  A  ffiU  executing  a  Power 

retains  all  its  Properties. 
26.  The  Power  need  not  be  redted. 
30.  Bnt  the  Imtrument  must  refer 

to  the  Estate. 
34.  A  Power  moff  be  executed  by 

several  Assurances. 
37.  And  at  different  Times. 
41.  An  Appointment  may  he  a 

Revocation  pro  tanto. 


44.  Where  a  Power  is  exceeded^ 
the  Excess  only  is  void, 

50.  An  jfypointment  may  give  a 
lesser  Estate. 

54.  Or  direct  a  Sale,  and  appoint 
the  Money. 

57.  Must  not  be  Ulueory. 

64.  A  Power  cannot  be  delegated 
to  another, 

67,  Unless  there  are  tpecial 
Words. 

69.  In  what  cases  on  Instrument 
operates  as  an  Appoint'^ 
ment, 

74.  EffecU  of  the  Execution  of  a 
Power, 

79.  Will  not  defeat  a  prior  Es- 
tate. 


Section  1. 

P  OWERS  of  revocation   and  appointment  were  May  be  re« 
formerly  directed  to  be  executed  by  the  tender  circumui- 
of  a  ring,  the  payment  of  a  sum  of  riioney,  &c: ;  but  ces. 
in  modem  times  they  have  in  general  been  directed 
to  be  executed  by  deed  or  instrument  in  writing,  or 
by  will.  And  the  execution  of  these  powers  may  be 
restrained    by  such   collateral  circumstances,  and 

Q3 
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attended  with  such  forms  and  ceremonies,  as  the 
persons  creating  such  powers  may  think  proper  ta 
require :  nor  can  a  court  of  law  dispense  with  the 
performance  of  them,  without  violating  the  intention 
of  the  parties. 

3  Cha.  Ca.         2.  This  rule  is  the  same,  though  the  power  be  re- 

served  to  the  original  owner  of  the  estate ;  for  where 
a  person  debars  himself  from  making  any  future 
disposition  of  his  property,  except  by  an  act  attended 
with  certain  forms,  no  court  of  law  can  dispense 
with  the  observance  of  them  :  for  a  person  may  feel 
conscious  of  such  weakness,  and  frailty  of  mind^  asr 
to  require  that  all  future  dispositions  made  by  him, 
should  be  attended  with  such  solemnities  as  may 
effectually  prevent  surprise  and  imposition,  v  It  ha^ 
therefore  been  settled,  ever  since  the  introduction  of 

10  Rep.H^ia.  powers,  that  all  the  forms  and  circumstances  pre- 

scribed  by  the  deed,  by  which  tte  power  is  created, 
must  be  strictly  observed ;  otherwise  no  revocation  or 
appointment  will  take  place. 

Diggcs's  8.  Thus  where  the  execution  of  a  power  of  revoca- 

I  Rep.  173.    *^^^  ^^^  appointment  was  directed  to  be  by  deed 

indented,  to  be  enrolled ;  it  was  resolved  that  these 
circumstances  must  be  strictly  complied  with ;  for  if 
the  deed  were  allowed  to  operate  as  a  revocation 
I  before  enrolment,  then  it  never  would  be  enrolled.  It 
was  also  resolved  in  the  same  case,  that  where  the  deed 
was  directed  to  be  enrolled  in  a  particular  court,  it 
must  be  enrolled  in  that  court 

Bath  and  4.  The  Duke  of  Albermarle  made  his  will  in  1675, 

CMe,^ha.  ^^^  thereby  gave  a  great  part  of  his  estate  to  the . 

C»  55.         Earl  of  Bath.    In  1681,  he  made  a  deed  of  settle- 

2Vreem.l93. 

ment,  whereby,  though  he  varied  in  several  particulars 
from  his  will,  yet  he  limited  the  greater  part  of  hia 
estate  to  Lord  Bath.    In  this  settlement  the  dukd 
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reserved  to  hitoself  a  power  of  revocation,  by  any 
deed  or  writing,  to  be  executed  by  him  in  the  pre- 
sence   of    six  or  more    credible    yvitnesses,   three    ' 
whereof  to  be  peers  of  the  realm.   In^  1688,  the  duke 
made  another  will  attested  by  three  witnesses  only, 
whereby  he  revoked  this  settlement,  and  gave  a  great 
part  of  his  estate  to  Mr.  Monk.    Upon  the  duke's 
death,  Mr.  Monk  brought  a  bill  in  Chancery,  to  set 
aside  the  settlement,  and  establish  the  will ;  and  it 
was  insisted  on  his  behalf,  that  although  the  will 
might  not,  in  strictness  of  law,  be  a  revocation  of  the 
deed  of  settlement,  the  circumstances  required  not 
havingbeen  pursued,  either  in  the  number  or  quality 
of  the  witnesses ;  yet  as  it  was  made  with  great  deli^* 
benition,  (it  being  in  proof  that  the  draft  was  not 
completed  till  six  months  after  instructions  had  been 
given  for  preparing  it,  and  that  Lord  Ch.  Justice  PoU 
lexfen-s  opinion  was  taken  upon  it,)  it  ought  to  be 
deemed  an  efiectual  revocation  in  equity,  although 
the  circumstances  required  had  not  been  stricdy 
pursued;  as  they  were  only' prescribed  to  prevent 
surprise ;  and  it  was  evident  there  was  none  in  this 
case.    But  it  was  held  by  Lord  Keeper  Somers,  the 
two  Chief  Justices,  Holt  and  Treby,  and  Mr.  Baron 
Powell,  that  the  latter  will  was  no  revocation^of  the 
former  settlement,  either  at  law  or  in  equity ;  for  in 
aU  cases  of  revocations  merely  voluntary,   all  the 
circumstances   required  by  the  deed  creating  the 
power,  must  be  strictly  pursued ;  and  there   was  no 
prece<fent  of  any  case  in  equity,  in  which  the  Court 
had  given  any  aid,  where  both  parties  were  volun* 
^eers. 

5«  Husband  and  wife  settled  the  wife's  estate  to  Dormer  v. 
the  use  of  themselves  for  their  lives,  remainder  to  J^*i^* 
their  fiist  and  other  sons  in  tail  jnale ;  with,  a  power  506! 

Q4 
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to  the  I\usband  *^by  his  last  will,  or  any  writiag 
purporting  to  be  his  last  will,  under  his  hand  and 
seal,  attested  by  three  or  more  credible  witnesses, 
(if  he  should  die  before  his  wife,  without  any  issue 
between  them  then  living,)  to  charge  the  premises 
with  any  sum  or  sums  of  money,  not  exceeding  SOOO/. 
to  be  paid  to  such  persons  as  he  should  appoint*" 
There  was  no  issue  of  the  marriage  ;  and  the  husband, 
by  his  last  will  in  writing  under  his  hand,  attested  by 
three  witnesses,  but  not  sealed,  reciting  his  power  of 
charging  the  premises  with  2000/.,  disposed  of  the 
same  among  his  relations.  One  of  the  questions  in 
this  case  was,  whether  this  will,  not  being  sealed, 
was  a  good  appointment  under  the  power. 

Lord  King  was  of  opinion  that  the  w31  being  duly, 
executed,  was  a  good  appointment ;  but  directed,  for 
the  satisfaction  of  die  parties,  as  it  was  a  matter  of 
law,  that  it  should  be  referred  to  the  Judges  of  the 
Court  of  King's  Bench ;  and  it  was  by  them  held,  that 
the  will  was  void  as  a  charge,  for  want  of  being 
sealed. 

The  opinion  of  Lord  King  was  founded  on  an  idea 
that  the  words,  under  his  hand  and  seal,  referred  only 
to  the  sentence  immediately  preceding  j  viz.  or  any 
writing  purporting  to  be  his  last  will ;  and  not  to  the 
words,  by  his  last  will :  so  that  the  power  jnight  be 
executed  either  by  a  will  duly  attested  according  to 
the  statute  of  frauds,  which  does  not  require  a  seal  \ 
or  else  by  a  writing  purporting  to  be  a  will,  under 
his  hand  and  seal :  but  the  Court  of  King's  Bench 
was  of  opinion  that  the  words,  under  hand  and  seal, 
referred  to  both  the  preceding  sentences. 
2  Vcut.  35C.       6.  In  the  case  of  Sayle  v.  Freeland,  which  was 

prior  to  that  of  Dormer  v.  Thurland,  the  Court  said, 
that  equity  would  help  in  the  execution  of  a  power,  in 


i 
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a  little  circumstance,  when  the  owner  of  the  estate 
had  fully  declared  his  intention  to  execute  the  power. 
But  in  a  subsequent  case  Sir  Joseph -Jekyll  said,  this  Sj??*^* 
was  going  too  far,  unless  there  were  some  equitable 
circumstances  in  the  case ;  and  was  contrary  to  what 
was  resolved  in  Bath  and  Montague's  case.  Lord 
'Mansfield  has  also  said,  that  where  there  is  no  me-  Cowp.  R. 
ritorious  consideration,  the  intention  of  the  person  -.   '    ^ 

*^  Ro!Ss?*Ewer« 

who  creates  the  power  cannot  properly  be  fulfilled,  2  Atk.  156. 
unless  the  form  is  strictly  pursued ;  and  this  doctrine  ^l^™"^'  ^* 
has  been  confirmed  by  the  following  modem  case.        2  Bro.  R. 
7.  A  husband,  tenant  for  life,  had  a  power  of  revo-  ,,  ", . 

...  Hawkins  v. 

cation,  by  any  deed  or  instrument  in  writing,  to  be  Kemp, 
executed  by  him  in  the  presence  of,  and  attested  by,  ^  ^"*'  ^^^* 
three  or  more  credible  witnesses,  and  to  be  enrolled 
in  one  of  his  Majesty's  courts  of  record  at  West- 
minster ;  by  and  with  the  consent  and  approbation  in 
writing  of  nine  persons,  or  the  survivors  or  survivor 
of  them,  but  not  otherwise.    One  of  the  nine  persons 
whose  consent  was  necessary  gave  a  power  of  attorney 
to  the  husband,  authorizing  him  to  consent  to  any 
revocation  he  should  think  proper  to  make,  and  to 
execute  any  deed  or  instrument  necessary  for  that 
purpose.    By  a  deed  poll  executed  by  the  husband 
in  his  own  character,  and  also  as  attorney  to  one  of 
the  trustees  under  the  power,  he  revoked  the  uses  ; 
and  this  deed  was  enrolled.    Seven  years  lifter,  the 
husband,  by  an  indenture,  reciting  the  deed  of  revo- 
cation, and  that  it  being  executed  by  the  husband  as 
the  attorney  of  one  of  the  persons  whose  consent  was 
necessary,  upon  that  account   doubts  were  enter- 
tained  of  its  validity,  as  a  revocation,  revoked  the 
uses,  with  the  consent  of  all  the  parties  required ; 
but  this  deed  was  not  enrolled,  in  the  lifetime  of  the. 
husband :  the  court  resolved  that  the  firat  4eed  was 
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not  a  good  revocation,  because  the  consent  of  one  of 
the  persons,  whose  consent  was  necessary,  was  not 
sufficiently  given,  by  the  execution  of  the  deed  by 
^        the  husband,  as  his  attorney ;  for  if  such  a  mode  of 
signifying  a  consent  was  held  sufficient,  it  would  be  a* 
total  destruction  of  the  check  intended,  by  requiring 
the  personal  approbation  of  a  third  person  :  that  the 
second  deed  was  not  sufficient,  because  it  was  not. 
enrolled ;  and  that  the  enrolment  of  the  first  deed- 
could  not  be  transferred  to  the  second ;  for  every 
thing  required  to  be  done,  in  the  execution  of  such  a 
power,  ought  to  be  strictly  performed. 
M'Queefn  t.        g.  It  was  held  by  Lord  Eldon,  that  a  power  of 
ir^es.  467.   appointment  by  deed,  to  be  signed  and  sealed  in  the 

presence  of  two  or  more  witnesses,  but  not  required 
to  be  attested  by  them^  the  attestation  applying  only, 
to  scaling  and  delivery,  was  sufficient ;  as  it  should  be. 
presumed  that  the  signature  was  also  in  the  presence 
of  the  witnesses. 
Wright  v.  In  a  subsequent  case,  where  a  power  of  sale  was 

i7Ve8.454.  g^ven,  with  the  consent  of  certain  persons,  testified 
by  a  writing  under  their  hands  and  seals,  attested  by 
two  Of  more  witnesses;  the  attestation  extending 
only  to  the  sealing  and  delivery  of  the  deed ;  Lord 
Eldon  held,  that  there  should  have  been  an  attestation 
of  the  act  of  signing ;  and  directed  a  case  to  the  Court 
of  Common  Pleas,  where  it  was  agreed  tliat  the  deed 
was  not  executed  conformable  to  the  power. 

9i  By  the  stat.  54  Geo.  III.  c.  168.  it  is  enacted, 
**  that  every  deed  or  other  instrument,  made  ivith 
the  intention  to  exeircise  any  power,  authority, 
or  trtist,  or  to  signify  the  consent  or  direction  of 
any  person,  whose  consent  or  direction  may  be 
neoestary  to  be  so  signified,  shall  (if  duly  signed  and 
execiAod^  atod  in  other  respecto  duly  attested^)  be  of 
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the  same  validity  and  eflfect^  and  no  other,  at  law  and 
in  equity,  and  proveable  in  like  manner,  as  if  a 
memorandum  of  attestation  of  signature,  or  being 
under  hand,  had  been  subscribed  by  the  witness  or 
witnesses  thereto,  expressing  the  fact  of  sealing,  or 
of  sealing  and  delivery,  without  expressing  the  fact 
of  qgning ;  or  any  other  form  of  attestation  shall 
not  exclude  the  proof,  or  the  presumption  of  signa-^ 
tare." 

10.  There  are  however,  several  cases  where  a  court 
of  equity  will  support  a  defective  execution  of  a 
power ;  which  will  be  stated  in  the  next  chapter. 

11.  Where  the  nature  of  the  instrument  by  which  Where  xhe   > 
a  power  is  directed  to  be  executed,  is  particularly  ,Lcified  it 
q)ecified,  it  must  be  adopted.    Therefore  a  power  "V***^ 

to  revoke  by  deed,  cannot  be  executed  by  will. 

12.  The  Earl  of  Bath,  and  Lord  Pulteney  his  eldest  Jj{J^°f  •"  ""* 
son,  joined  in  suffering  recoveries,  and  declared  the  Cowp.  260. 
uses  thereof  to  such  persons  as  Lord  Bath  and  Lord 
Pulteney,  by  any  deed  or  deeds  sealed  and  delivered 

by  them  in  the  presence  of  two  or  more  crediUe 
witnesses,  should  jointly  appoint;  and  in  case 
of  the  death  <^  either  of  them,  then  as  the  sur- 
vivor of  them,  by  any  deed  or  deeds,  to  be  exe-^ 
cuted  as  aforesaid,  should  appoint.  L<»*d  Bivth 
having  survived  his  son,  made  his  will,  duly  executed 
and  sealed,  and  thereby  devised  a  piece  of  ground 
comprised  in  one  of  the  recoveries.  The  question 
was,  whether  this  will  should  operate  as  an  execution 
of  the  power.  A  case  haying  been  sent  by  the  Court 
of  Chancery  to  the  Court  of  King's  Bench  on  this 
point ;  Lord  Mansfield  said,  the  first  requisite  which 
the  power  prescribed  was  impossible  to  be  perfonned 
by  will,  which  was,  that  it  should  be  by  joint  deed 
<^LQrd  Bath  and  his  son*    It  was  true  the  survivor 
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had  the  same  power ;  but  then  it  was  emphaticaOj 
reserved  to  be  executed  by  deed.  Now  the  word 
deed,  in  the  understanding  of  the  law,  had  a  technical 
signification,  to  which  a  will  was  in  no  respect  ap- 
p]icable.  If  any  words  had  been  thrown  in,  such  as 
writing,  instrument,  or  other  term  of  a  general  com- 
prehensive meaning,  it?  might  have  been  fair  to  have 
taken  advantage  of  it,  in  favour  of  the  intention ;  but 
there  being  no  general  words,  nor  any  meritorious 
consideration,  it  was  impossible  to  say  that  a  will  was 
a  df  ed,  within  the  terms  of  this  power. 

The  Court  of  King's  Bench  certified,  that  the 
power  was  not  duly  executed  by  this  will.  This 
opinion  was  confirmed  by  <  a  subsequent  determina^ 
tion  of  that  Court,  and  afiirmed  by  the  House  of 
Lords. 

13.  Although  the  Courts  have  never  deviated  from 
the  principle,  that  all  the  circumstances  required 
should  be  pursued,  yet,  in  other  respects,  they  have 
proceeded  with  suflScient  liberality  in  supporting 
revocations  and  appointments.  Thus,  if  a  power  be 
given  generally,  without  any  restriction  as  to  the 
nature  of  the  instrument  by  which  it  is  to  be  exe-  * 
cuted ;  or  if  words  of  a  general  nature  only,  such  as 
writing  or  instrument,  be  inserted  j  it  may  in  such 
case  be  executed  either  by  a  deed,  or  by  a  will. 

14.  A  person  covenanted  to  stand  ^^ised  to  the 
use  of  himself  for  life,  remainder  to  his  eldest  son 
and  the  heirs  of  his  body ;  reserving  to  himself  a 
power,  by  writing  under  his  hand  and  seal,  and  by 
him  delivered  in  the  presence  of  three  credible  wit- 
nesses, to  revoke  the  uses.  Afterwards  the  cove- 
nantor made  his  will  in  writing,  imder  his  hand  and 
seal,  delivered  in  the  presence  of  four  witnesses,  and 
thereby  devised  the  lands  comprised  in  the  deed  of 
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covenant  to  his  youngest  son.  It  was  resolved,  that 
tkis  will,  being  a  writing  signed,  sealed,  and  delivered 
in  the  presence  of  three  credible  witnesses,  was  a 
good  revocation  and  appointment. 

15.  In  the  preceding  case,  the  power  was  directed 
to  be  executed  by  the  donee  thereof,  being  in  perfect 
health  and  sound  memory ;  and  though  the  verdict 
did  not  find  his  being  in  perfect  health  and  memory, 
yet  it  was  held  to  be  well  enough  ;  for  that  should 
be  presumed,  unless  the  contrary  was  proved. 

16.  A  person  devised  lands  to  his  wife  for  life,  and  Tomlinson  r. 
then  to  be  at  her  disposal,  provided  it  wa*  to  any  of  i  j^.Wms. 
his  children,  if  Uving ;  if  not,  to  any  of  his  kindred  ^^^* 

that  hid  wife  should  please.  The  wife  married  a 
second  husband,  and  conveyed  the  premises,  jointly 
with  him,  by  lease  and  release,  and  fine,  to  a  trustee 
and  his  heirs,  to  the  use  of  the  wife  for  life,  remainder 
to  her  daughter  by  her  first  husband,  and  the  heirs 
of  her  body,  remainder  to  her  son  by  her  first  hus- 
band, and  his  heirs.  The  Court  was  of  opinion  that 
the  conveyance  by  lease  and  release  was  an  effectual 
thou|^  an  improper  execution  of  the  power. 

17.  In  a  settlement  a  power  was  given  to  Elizabeth  Roscommon 
Fowke,  by  any  writing  under  her  hand  and  seal,  GBro. Pari, 
attested  by  two  or  more  credible  witnesses,  (notwith-  ^  ^^^^ 
standing  her  covertiue)  to  revoke  the  uses,  and  by 

the  same  or  any  other  deed  to  appoint  new  uses. 
Elizabeth  Fowke  made  her  last  will  in  writing,  under 
her  hand  and  seal,  and  in  the  presence  of  three  cre- 
dible witnesses,  and  thereby,  without  taking  notice  of 
her  power,  devised  the  estates.  Upon  a  case  sent 
from  the  Court  of  Chancery  of  Ireland  to  the  Court 
of  Common  Pleas  there,  it  was  certified  that  the  will 
was  a  good  execution  of  the  power.  And  on  an 
t^ppeal  to  the  House  of  Lords    of  England^  the 
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decree  of  the  Court  of  Chancery  of  Ireland^  in  coii# 
formity  to  the  opinion  of  the  Court  of  Common  HeaB^ 
was  affirmed^  with  the  concurrence  of  the  Judges* 
18.  Where  a  power  is  given  generally  to  revoke 

niMt  be  pro-  ^j^^  ^^^  appoint  new  ones ;  or  where  a  power  is 

cutec).  given  to  be  executed  by  deed  or  will  without  pre- 

scribing the  manner  in  which  they  are  to  be  executed ; 
the  instrument  is  intended,  in  law,  to  be  such  a  one 
as  is  proper  for  the  disposition  of  that  which  is  the 
subject  matter  of  the  power.  From  which  it  follows 
that  a  deed,  made  in  execution  of  a  power,  must  be 
sealed  j  and  a  will  executed  according  to  the  statute 
of  frauds. 

19*  Lfands  were  conveyed  to  trustees  and  their 
heirs,  to  the  use  of  them  and  their  heir^  in  trust, 
after  raising  a  sum  of  money,  to  convey  thtm  to  J.  S» 
and  his  heirs,  or  to  such  person  or  persons  as  he  or 
tjiiey  should  appoint.  J.  S.,  by  a  will  attested  by  two 
witnesses  only,  devised  the  lands.  It  was  contended 
tliat  this  will  should  operate  as  an  appomtment.  But 
Lord  Macclesfield  held,  that  it  cotild  not  be  deemed 
an  appointment,  because  it  was  not  executed  accord- 
ing to  the  forms  prescribed  by  the  statute  of  frauds. 

^.  Where  no  interest  passes  from  tiie  person  ii^o 
executes  a  power  directed  to  be  executed  by  wiU, 
and  he  is  merely  to  apportion  that  which  aaiMber 
]^ersQn  has  given ;  in  such  a  case,  as  he  is  nofc  tlie 
piefson  who  makes  the  charge^  ot  afifects  thfe  estate, 
it  haa  been  held  that  it  i3  not  necessary  sudt  a  will 
should  he  executed  according  to  the  statute  ^frauds. 

91*  Thomas  Clough  being  tenant  for  life  under  a 
manriage  settlement,  with  remainder  to  his  finat  and 
Other  sons  in  tail,  and  having  two  sons,  Johnrand 
Tbomasi  who  were  of  age,  they  entered  into  artides 
redtix^  the  settlement»  and  that  there  was  no  pre^ 
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^&ioii  for  younger  children,  and  agreed  that  SOO  /. 
^uld  be  raised  for  that  purpose,  immediately  after 
f^e  death  of  the  father ;  and  should  be  paid  to  the 
7<^ger  children  in  such  manner  apd  form  as  the 
^*er  should  by  his  la$t  wiU,  duly  executed,  direct 
^^  appoint.  The  father,  by  a  will  attested  by  two 
^^^esses  only,  distributed  this  sum  of  SOO  /.  It  was 
T^^eed  by  Sir  John  Strange,  M.  R.,  that  this  will, 
u^OUgh  not  duly  executed  according  to  the  statute  of 
{lauds,  was  still  a  good  appointment ;  because  it  did 
laot  make  the  charge,  but  only  distributed  the  money. 

22.  Where  a  power  of  appointment  is  given,  to  be  Dey  ▼. 
executed  by  a  will  or  writing  attested  only  by  two  schaTca,^ 
witnesses,  in  such  a  case  a  will  attested  by  two  wit-  69. 
nesses  only,  operates  as  a  good  appointment^  be-  432, 
cause  it  does  not  derive  its  effect  from  the  statute  of  ^1  ^* 
wiUs,  but  from  the  deed  by  which  the  power  is  ere-  infra.    '  ' 
ated;  and  the  disposition  is  not  considered  as  testa- 
mentary in  its-  origin. 

2S.  Although  a  will  made  in  execution  of  a  power  A  Will  exe- 
does  not  derive  its  efibct  from  the  statute  of  wills,  Powct  retains 
but  from  the  deed  of  uses  by  which  the  power  is  ere-  ^}  *^  Froper- 

J  f^  ties. 

*ted  J  and  a  will  made  under  these  circumstances  is, 

in  fact,  an  appointment  of  a  use,  not  a  devise ;  yet 

it  retains  all  the  essential  properties  of  a  will.     It  is 

construed  in  the  same,  manner  as  if  it  was  a  proper     , 

^  I  for  otherwise  there  Would  be  a  strange  eonfu-  2  Vet.  2lf • 

^B  in  the  interpretation  of  testamentary  dispositions ; 

if  Mme  were  to  be  construed  as  proper  wills,  and 

others  as  appointments. 

^  Thus  a  will  made  in  execution  of  a  power  is  LawreDce  ?. 
revocable  without  the  insertion  of  a  power  of  reyoca-  ^bfo'r 
*>on:  whereas  it  has  been  stated,  that  if  a  person  3i9. 
executes  a  power  by  deed,  he  cannot  after  revoke  ante,  c.  13. 
*uch  deed,  unless  he  has  reserved  to  himself  a  new  i  ^4. 
piwer  of  revocation. 
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I1u38.c.S.  S5.  So  the  appointee  under  a  willi  made  in  exe- 
cution  of   a   power,    must   survive  the   appointor^ 

1  V«8. 135.    otherwise  the  appointment  will  l^  void.     And  an 

TlT"38^c  8  ^PP^i^^tn^^J^t  by  ^11,  under  a  power,  operates  as  a 

common  devise ;  for  the  appointee  in  fee  simple,  if 
heir  at  law,  is  in  by  descent,  not  by  purchase* 

The  Power         gg^  ^^    instrument  may  operate  as  a  revocation 

need  not  be  . 

recited.         ^u^bd  appointment,  without  any  recital  or  mention  of 
Hob.  160.      the  power.     For  if  the  act  done  be  of  such  a  nature 

that  it  can  have  no  operation,  unless  by  virtue  of  the 
power,  liie  law  will  resort  to  tlie  power,  and  thereby 
give  validity  to  the  instrument,  upon  the  principle 
that  quando  non  valet  quod  agOj  ut  ago,  valeat  quanr 
turn  valere  potest. 
Clere^t  Case,       S7«  Clement  Harewood  being  seised  of  three  acres 

CroT&i*.      ^^  ^^  ^^^^  ^^  capite^  made  a  feoffinent  in  fee  of 
877.  two  of  them,  to  the  use  of  his  wife  for  life;  and 

afterwards  made  a  feofiment  of  the  third  acre,  to  the 
use  of  such  person  or  persons  as  he  should  by  his 
last  will  in  writing  appoint.  Clement  Harewood  after* 
wards  devised  the  third  acre,  by  his  will  in  writidg,  to 
a  stranger  in  fee.  It  .was  resolved,  that  as  Clement 
Harewood  had  not  a  power  of  devising  the  third  acre 
under  the  i^tatute  of  wills,  it  being  held  in  captte^  his 
will  should  operate  as  an  appointment  under  his 
power ;  for  otherwise  it  would  have  no  effect. 
Scrope*s  S8.  N.  Scrope  reserved  to  himself  a  power  of  revo^ 

Gate,  10  Rep.  nation  by  writing  indented  under  his  hand  and  seal, 

subscribed  in  the  presence  of  three  witnesses :  after- 
wards, by  indentiure  subscribed  in  the  presence  of  three 
witnesses,  he  covenanted  to  stand  seised  of  the  same 
lands  to  other  uses.  It  was  resolved  in  the  Court.of 
Wards,  by  the  two  Chief  Justices  and  the  Chief  Baron, 
that  although  there  was  no  express  declaration  of  any 
intention  to  revoke  the  former*  uses^  yet  that  thisr 
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fsmmymw  should  enure;  first,  as  a  reVocatiom  pf  th^ 
former  uses,  and  secondly,  as  a  declaration  of  new 
utts ;  quia  nan  re^t  an  quia  intenUonem  suam  decla-^ 
vitverbiSf  an  rebus  ipsis  etfacUs.  And  when  ^erope 
limited  new  uses,  he  thereby  signified  his  purpose  to 
revoke  the  former  ones. 

09»  W*  Dormer  conveyed  his  estate  to  trustees  to  cuyv.Dor' 
certaiB  uses,  with  a  proviso,  that  if  he  should  by  axiy  m^n^ . 
wilting,  executed  in  the  presence  <£  two  or  more  295. 
witnesyeB,  in  express  words,  signify  and  declare  his 
intention  to  revoke  or  make  void  that  deed,  the  usea 
should  cease*    W.  Dormer  afterwards  made  his  will 
in  WEiking,  signed  and  sealed  in  the  presence  of  two 
witnesses,  by  which  he  gave  and  devised  the  lands  Gilmore  v. 
to  diflbrait  persons,  from  those  to  whom  they  were  skku325. 


by  the  deed.    It  was  contended,  that  the  ^%  ^*  ^%> 

2  P.  Wms 

phrase,  bjf  €Jfpre$s  'words,  excluded  all  im{died  revo-  414. 
catims ;  but  it  was  determined  that  the  will  opers^ted  ^^^"  ^' 
as  an  execution  of  the  power. 

80.  7%e  instrument  by  which  a  power  is  executed.  But  the  In- 
SMist  however  mention,  or  have  some  reference  to  mus^referto 
the  estate  on  which  it  is  intended  to  operate ;  other-  the  Estate. 
vise  it  will  not  be  considered  as  a  revocation  ixr  ap- 
pointment.   But  it  will  be  sufficient  if  the  estate  sub^ 
jetted  to  the  power  be  referred  to,  in  terms  which 
iadude  it  with  the  other  property  of  the  appointor  ^ 
although  it  be  not  particularized. 

SI.  A  peison  having  a  power  to  charge  an  estate  Probert  y. 
with  ifiOOL  after  the  death  of  his  wife,  and  a  term  ^^1^441. 
for  years  being  created  for  that  purpose,  he  made  a 
vfll,  beginning  with  these  words,  *'  I  charge  all  my 
iMi  estate.'*   It  was  held  by  Lord  Hardwicke,  that  if 
a  nan  had  x>ower  to  chaige  an  estate,  it  was  not  ne-  Expart e 
ceasaiy  in  the  execution  of  it  that  he  should  refer  to  5^1^*559. 
the  dnd  out  of  which  the  power  arose  ;  for  in  a  court. 

Vol.  IV.  R 
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of  equity  it  was  enough  that  his  intent  appearad : 

and  if  in  the  execution  he  sufficiently  described  the 

fsrtate  wfaidi  he  had  power  to  charge,  it  would  be 

bound ;  especially  where  the  person  charging  was  a 

purchaser  of  the  power :  and  he  held  the  power  to  be 

well  executed. 

StMiden  T.         32.  A  person  devised  his  real  estate  to  be  sold,  and 

2  Ves.  jun.    S^^  ^^  money  arising  from  the  sale,  and  the  residue 

589.  of  tiiig  personal  estate,  in  trust  for  his  wife  fx  life,  and 

after  her  decease,  a^  to  one  moiety,  for  such  person 
or  persons  as  she  should  by  any  deed  or  writing,  or 
by  will,  with  tWo  or  more  witnesses,  appoint^  The  real 
estate  was  not  sold.  The  testator's  widow  received 
the  rents  and  profits,  and  the  produce  of  the  person^ 
estate  for  her  life  ;  andbyherwiU,  after  disposing  of 
some  specific  articles,  which  she  described  to  have  heea 
her  husband's,  she  gave  the  residue  thus  :^— **  All  the 
rest,  residue,  and  remainder  of  my  estate  and  effects, 
of  whatever  nature  or  kind  soever,  and  whether  real 
or  personal,  and^  my  plate,  china,  linen,  and  other 
utensils  which  I  shall  be  possessed  of,  interested  ii^ 
or  entitled  to,  at  the  time  of  my  decease,  subject  to 
and  after  payment  of  all  my  just  debts,  funeral  ex- 
pences,  and  chaiges  of  proving  my  will,  and  specific 
legacies,  Igive  to  A.  B.  &c.''  This  will  was  attested 
by  three  witnesses.  The  testatrix  had  no  other  real 
estate  than  that  directed  by  her  husband's  will  to  be 
sold.  One  of  the  questions  was,  whether  the  resi- 
duary  clause  in  this  will  was  a  good  execution  of  the 
power  of  appointment. 

Lord  Loughborough.— -It  is  material  to  consider 
what  the  interest  was  that  she  took  under  her  hus- 
band's will,  and  what  she  has  done.  She  was  entitled 
for  life  to  the  income  of  all  the  residue  of  his  real  and 
personaLestate,  and  a  moiety  was  given  to 
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doposal,  by  any  deed  or  writing,  cm-  by  her  will,  at*- 
tested  by  two  witnesses.     She  was  not  limited  as  to 
objects ;  and  as  to  the  mode,  it  was  as  ample  a  lati. 
tude  as  any  one  could  have.    It  is  a  little  hard  to 
attempt  to  explain  that  it  was  not  her  estate :  how 
could  she  have  had  it  more  than  by  the  enjoyment 
during  life,  and  the  power  of  disposing  to  whatever 
person  and  in  whatever  manner  she  pleased,  with  the 
small  addition  of  two  witnesses  ?  By  her  will  she  gives 
all  her  estate  and  eflfects.  It  is  hard  to  say,  that  using 
that  expression,  she  meant  to  distingiiish,  and  not  to 
include  this,  which  was  as  absolutely  her's,  as  any 
other  part  of  her  property.    But  the  person  wh6  drew 
the  will  goes  on  with  augmentative  phrases,  **  of  what 
nature  or  kind  soever,  and  whether  real  or  personal :" 
these  words  do  not  add  much  to  the  force  of  it,  **  which 
I  shall  be  possessed  of,  interested  in,  or  entitled  to." 
It  is  admitted  there  would  be  no  doubt  if  she  had 
said,  of  which  I  haive  power  to  dispose.    Those  last 
words  would  not  add  much,  after  what  she  had  said 
before.    But  take  it  according  to  the  strict  technical 
rule  in  Sir  Edward  Clere's  case,  that  a  general  dispo- 
sition will  not  dispose  of  what  the  party  has  only  a 
power  to  dispose  of,  unless  it  is  necessary  to  satisfy  the 
words  of  the  disposition.    The  testatrix  had  lio  other 
reai  estate.    I  am  bound  to  satisfy  all  these  words : 
upon  the  technical  rule,  I  can  satisfy  them  no  other 
way :  I  cannot  avoid  supposing,  what  every  one  must 
be  convinced  she  meant,  that  she  made  no  difference 
between  what  she  had  from  her  husband,  and  her  other 
property. 
On  an  appeal  to  the  House  of  Lords,  this  decree  6  Bro.  Pari. 

ml  Ca.  193. 

was  aoumed. 

S3.  The  cases  where  a  power  has  been  held  to  be 
executed^  mider  the  general  words  of  a  will,  are  either 

R2 
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^bere  the  words  of  tlie  will  caimot  be  satiaOed  wi^oufc^ 
Andrews T.    its  operating  as  an  appointment;  or  wh^e  there  is 

2  Bro^R.  ^^^  description  of,  or  allusion  to,  the  property  which 
297.  is  the  subject  c^the  power.  For  if  the  doctrine  be 
Langharo  v.    carried  any  fiirther,  a  person  having  a  power  could 

3  Vi»r467.    never  make  a  wtU,  without  being  held  to  execute  the 

power. 
APower  may     84»  Although  a  power  of  appointment  be  directed 
bJwS**    to  be  executed  by  any  deed  or  writing,  yet  it  way  be 
Assurances,    exocutcd  by  Several  acts  and  assurances ;  prevldfid 

they  have  such  arelation  to  each  other  that  they  may 
be  considered  as  making  together  but  one  assunudoe* 
Leicester's         85.  A  person  having  a  power  to  revdce  by  indttu- 

278^'  ^  ^^"^  *'*"^  executed  a  deed  whereby  he  covenanted  to  levy 

a  fine  to  other  uses ;  and  afterwards  levied  a  fine  ac- 
cordingly.— ^Lord  Hale  said,  **  Upon  the  close  and 
nice  putting  of  the  case,  this  might  seem  to  be  no  re- 
vocation, for  it  was  dear  that  neither  the  deed  nor  the 
fine  49eparately  taken  could  revoke;  but  qu(e  nan 
tudent  jsingula,  juncta  prowaaJ^    And  it  ii^  deter- 
mined, that  the  deed  and  fine  taken  together  operated 
as  a  good  revocation. 
Herrinirv.         ^  ^  James  Williams  made  a  voluntary  aettle« 
Browne,        ment,  to  the  use  of  himself  fozL  life,  remainder  to  his 
2Sh?w!  m.  brother  in  tail,  reserving  to  himself  a  poww  of  revo-> 
Carth.  22.      cation,  by  deed  indented  under  his  hand  and  seal. 

Some  time  after.  Sir  J.  Williams  levied  a  fine,  and  by 
a  deed  made  between  him,  his  brother,  aixd  ctbefs, 
bearing  date  a  month  after  the  fine  was  levied,  recit* 
ing  the  fine,  it  was  declared,  that  at  the  time.of  levy- 
ing the  said  fine,  theagreement  of  all  the  partieawas, 
that  it  should  enure  to  the  use  of  the  said  Sir  J.  Wil- 
liams and  his  heirs.  It  was  determined  in  the  Exciie- 
quer  Chamber,  by  six  Judges  against  two^  that  this 
fine  and  declaration  of  uses  were  to  be  considered  as 
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one  and  the  same  conve^nce ;  and  operated  as  an  - 
execution  of  the  power, 

37.  Powers  of  revocation  and  appcrintment  may  be  And  at  diffe- 
executed  at  different  times,  over  different  parts  of  the 

estates  tiiat  are  subject  to  the  power. 

38.  C.  Digges,  in  consideration  of  his  marriage,  Digges's 
covenanted  to  stand  seised  to  the  use  of  himself  for  |  ^*  ^j^^ 
life,  remainder  to  the  use  of  his  son  in  tail,  with  a 
proviso,  diat  it  i^ould  be  lawful  for  him  to  revoke  any 

of  the  uses  or  estates,  and  to  limit  new  uses.    Digges 
revoked  the  uses  of  part  of  the  lands,  and  afterwards 
revoked  the  uses  of  another  part.    It  was  resolved,  sir  R.  Lee> 
tiisrt;  he  mig^  revdce  part  at  one  time,  and  part  at  ^^^  aj 
another,  and  so  of  the  residue,,  till  he  had  revoked  s.  P.  * 
all. 

99.  Apower  was  given  by  wffl  to  a  person^  ^  from  Zouchy. 
time  to  time,  by  deed  or  deeds,  writing  or  writings,  ^^Jj.^°i 'ss* 
to  limit  or  appoint  to  the  use  of  any  woman  or  i  Black.  R. 
women,  for  and  in  lieu  of  a  jointure,  all  or  any  part 
<rf*42ie  land,  &c.'^  T%e  devisee,  on  his  marriage,  ap- 
pointed part  of  the  premises  to  the  use  of  his  wife, 
pursuant  to  his  power.  Afterwards  the  devisee,  by 
another  deed,  reciting  that  he  had  got  an  additional 
poitioB  by  his  wiib,  in  consideration  Ihereof,  and  as 
an  additional  joitliture,  appointed  another  part  of  tibe 
premises  to  the  use  of  his  wife.  The  question  was, 
^etlmrtiie  devisee  had  not  completely  exhausted 
his  power  by  the  first  appointment,  or  whether  he 
had  stffl  sufficient  power  to  make  the  second  appoint- 
ment. It  was  unanimously  resolved,  that  the  power 
was  not  exhausted  by  the  first  appointment,  and  there- 
fore that  tile  second  appointment  was  good. 

40.  It  is  laid  down  by  Lord  Nottingham,  that  i  Vcrn.  85. 
ipffaere  a  man  has  a  power  of  appointing  a  fee,  he  may 
execute  it  at  several  times,  and  appoint  an  estate  tor 
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life  at  one  time,  and  the  fee  at.  another*  A^  in  a 
modem  case  Lord  Kenyon  said— -<<  A  power  may  be 
executed  at  different  times,  if  not  fidty  executed  at 
first ;  provided  the  party,  in  the  whole  execution,  do 
not  transgress  the  limits  of  the  power,  as  in  Zouch^ 
V*  Woolston." 

41.  An  appointment  may  in  some  instances  have 
a  partial  efiect,  and  only  operate  as  a  revocation 
pro  tanto.  Upon  this  principle  it  has  been  held,  that 
where  a  person,  having  a  power  of  revocation  and 
appointment,  mortgages  the  lands,  such  a  mortgage, 
only  operates  as  a  revocation  pro  tanfo^  because  in. 
equity  the  mortgagor  still  continues  owner  of  the 
estate ;  a  mortgage  being  considered  as  a  pledge, 
only  for  the  money  borrowed. 

4S.  But  where  a  mortgage  is  made  by  an  execution 
of  a  power,  and  there  is  also  a  complete  disposition 
of  the  equity  of  redemption,  there  the  revocation 
will  be  complete. 

43.  A  person  who  had  a  power  of  revocation  and 
appointment^  conveyed  the  estate  to  'trustees  and 
their  heirs,  upon  trust  out  of  the  rents  and  profits,  or 
by  mortgage  ot  sale,  to  raise  so  much  money  as  should 
be  sufficient  to  pay  all  the  debts  mentioned  in  a  sche- 
dule thereimto  annexed ;  and  after  pajrment  theiieoi^ 
to  pay  the  overplus,  and  reconvey  such  part  as  should 
be  unsold,  to  the  grantor,  or  such  other  person  as  he 
should  appoint  It  was  determined  that  this  deed 
operated  as  a  complete  revocation  oi  the  .uses^  and 
not  as  a  revocation  pro  tanto :  and  this  decree  was 
affirmed  in  the  House  of  Lords. 

44.  Where  a  power  is  exceeded  by  an  appointment, 
I  either  by  a  disposition  of  a  larger  interest  than  is 

warranted  by  the  power,  or  to  persons  not  objects 
of  the  power  ^  the  excess  only  is  void :  and  the  courts 
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will  suppdkt  the   execution,  as  far   as  the  power  Alexander  V4 

.  Aleiander, 

warrants.  2  Ves,  640. 

45.  A  tenant  for  life  on  an  estate  on  which  were  Campbell  r. 
mines^  with  power  to  let  leases  in  possession  for  ^^^  ^^^^ 
21  years,  made  a  leas6  of  the  mines  for  26  years  j 
without  reference  to  the  power.    This  was  held  a 

good  lease  in  equity  for  ^1  years ;  and  I  conceive 
would  now  be  held  good  at  law.    . 

46.  Lands  were  limited  to  Shute  Adams  for  Ufe,  Adams  r. 
rmnainder  to  Frances  Adams  his  wife  for  life,  re-  covm!'65l. 
mainder  to  the  use  of  such  child  or  children  of  the 

said  Shute  Adams  and  Frances  his  wife,  and  for  such 
estate  and  estates,  as  they  should  jointly,  or  as  the 
survivor,  in  case  of  no  joint  appointment,  should  by  , 
deed  or  will  direct  or  appoint ;  and  for  want  of  suck 
direction  or  appointment,  to  the  use  of  the  first  and 
every  other  son  of  the  said  Shute  Adams  and  Frances 
his  wife,  severally  and  successively  in  tail.  Frances 
Adams  survived  her  husband,  and  by  deed  reciting 
her  power,  appointed  the  premises  to  the  use  of  Mary 
Shute  Adams,  her  eldest  surviving  daughter,  for  life, 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  her  first  and  other  sons  in  tail  male, 
remainder  to  her  daughters  in  tail  general,  re* 
maindeV  to  Catherine  Adams,  the  other  daughter  of 
Trances,  for  life,  remainder  to  her  sons  and  daughters 
in  the  same  manner ;  remainder  to  the  use  of  the 
right  heirs  of  the  said  Frances  for  even  Frances 
Adams  died,  leaving  the  said  two  daughters  and  one 
son.  The  case  being  referred  by  the  Court  of  Chan- 
cery to  the  Court  of  King's  Bench,  that  Court  certi- 
fied their  opinion  that  though  Frances  Adams  executed 
her  power,  which  was  confined  to  child  or  children^  by 
limiting  estates,  to  her  grandchildreor  yet  the  same 
ought  to  prevail  so  far  as. her  power  extended,  and 

Ri 
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H^^-^^^  T.  ^t  the  limitation  to  her  daughters  waa  good ;  but 
Hj|wi<^J^  that  the  disposition  of  the  inheritance  to  the  child  or 
24K  children  of  her  daughters  was  void ;  therefore  there 

was  no  appointment  of  the  inheritance,  and  the  son 
took  an  estate  tail  therein^  subject  to  the  estates  for 
life  of  his  sisters. 

Brudeadl  v.       47*  A  power  of  appointment  was  given  to  husband 

^Siot  442#    ^^  ^^*  ^^^  '^^®  survivor  of  thelil»  unto  and  ataioog 

all  the  children  of  the  marriage,  for  such  ektates  as 
they  should  appoint ;  and  iti  defiuilt  of  a{q[)dintmeiit, 
to  the  first  and  other  sons  of  the  marriage  in  tail  du^, 
remainder  to  the  right  heirs  of  the  husband.  Tlie 
wife  having  survived,  appointed  the  estate  to  a 
daughter  for  lifei  remainder  to  her  eldest  son  for  lift) 
remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  hex  second  iron  in  the  same  manner, 
remainder  to  her  daughter  in  fee.  Both  the  sons 
died  without  issue.  Lord  Kenyon  said,  the  wife  hrid 
no  power  bo  appoint  to  the  children  of  unbom 
children,  but  wtts  confined  to  execute  her  power 
among .  the  children.  So  fer  thenftfore  fts  she  isp^ 
pointed  an  estate  for  life  to  the  daughter*  with 
remainder  for  life  to  the  eldest  soui  she  did  well ; 
beyond  that  shts  exceeded  het  po¥rer,  in  ai^poiirti^g 
to  the  issue  of  the  son ;  and  therefoft  the  excess  w«s 
void.  But  it  was  equally  clfeaT  that  she  did  not  intend 
that  the  subsequent  limitation  over  to  the  daughter  in 
fee  should  be  accelerated ;  but  it  was  made  to  dq^nd 
upon  the  intermediate  limitations  to  the  isaue  of  ber 
brothers,  and  she  was  not  to  take  till  their  issue  male 
were  extinct  Those  intermediate  limiiationa  there- 
fore being  void,  the  ultimate  remainder  dependetit 
upon  them  must  also  fall.  If  then  the  appomtmeUt 
wem  originally  bad  for  the  excess,  the  subsequctlt 
circumstance  of  the  death  of  the  brothera 
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having  had  issue>  could  not  make  it  good :  the 
iippointment  must  have  been  legal  at  the  time  of  its 
creation.  Therefere  the  estate  must  go  as  in  default 
of  appointment. 

48.  A  condition  annexed  to  an  appointment^  where  S7?'^'*'*' 
the  power  does  not  warrant  such  condition^  will  be  Pawlett,  ' 
deemed  void.     So  that  if  a  father,  having  a  power  to  LT*^  ^ 
appoint  a  sum  of  money  among  his  children,  qualifies 
his  appointment  to  one  of  them  with  a  condition,  that 
he  shall  release  a  debt,  or  pay  a  sum  of  money,  the 
appointment  will  foe  absolute^  and  the  condition  void. 

49*  The  principle  upon  which  this  doctrine  is 
founded^  is,  that  where  there  is  a  complete  execution 
of  a  power,  and  something  ex  abimdanii  is  added 
which  i%  not  warranted  by  the  power  %  there,  if  the 
excess  be  distinguishable,  so  that  the  Court  can  draw 
a  line,  the  execution  will  be  good,  and  the  excess 
only  will  be  void«  But  if  the  boundary  between  the 
execution  and  the  excess  cannot  be  ascertained, 
the  execution  wiU  then  be  void  for  the  whole. 

60.  An  appointment  in  execution  of  a  pow^r  wiU  An  Appoiut- 
be  good,  though  it  limits  a  lesser  estate  than  that  ^ve  a  buer 
which  the  appointor  was  capable  of  creatix^.  Estate. 

51.  J.  S.  having  four  children,  two  sons  and  two  Thwaytes  t. 
daughters,  settled  his  estate  to  the  use  of  himself  for  ^Jf»  ^ 
life^  remainder  to  his  wife  for  life^  and  after  their 
decease,  to  the  use  of  such  diild  and  cfajldren,  and 
in  auch  shares  and  proportions,  as  he  should  appoint. 
3.  S.  by  his  will  devised  a  rent  charge  out  of  those 
lands  to  his  youngest  son  for  life,  remainder  to  the 
first  and  other  sons  of  his  body^  and  if  he  died  with- 
out issue,  so  as  the  estate  should  come  to  his  eldest 
saOf  then  to  pay^OOi.  apiece  to  his  daughters.  The 
eldest  son  insisted  that  the  power  was  not  wellpur- 
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sued,  as  the  testator  might  have  distributed  the  lands 

among  his  chadren,  but  had  no  power  to  devise  a 

rent  charge,  or  sums  of  money.    But  the  Court  held 

the  appointment  good. 

Roberts  v.         52,  Husband  and  wife  levied  a  fine  of  the  wife's 

2  Ab/£q.      estate  ;  and  the  uses  declared  were,  that  the  husband 

668.  and  wife,  or  the  survivor,  should  have  a  power  to 

appoint  and  divide  the  estate  among  then*  younger 

children,  in  such  proportions  as  they  or  the  survivor 

should  think  proper.    The  husband  survived,  and  by 

his  will  gave  his  daughter,  who  was  the  only  younger 

child,  3,000/1   charged  upon  his  wife's  estate,  in- 

tending  thereby  to  execute  his  power.    One  of  the 

questions  was,  whether  this  was  a  good  execution  of 

his  power.   It  was  Wged  that  this  was  a  naked  power, 

and  ought  to  be  executed  in  the  very  terms  of  it ; 

and  was  compared  to  a  condition,  which  must  be 

strictly  performed.    But  it  was  resolved  by  Lord 

Hardwicke  that  the  power  was  in  substance  well 

executed.    It  was  true  the  direct  terms  of  the  power 

were  not  pursued,  but  the  intent  and  design  of  it 

were.    It  was  admitted  that  the  husband  might  have 

appointed  part  of  the  estate  to  be  sold,  and  the  money 

raised  by  such  sale ;  and  what  was  done  was  exactly 

the  same  thing.    The  Court  might  order  a  sale.    It 

was  the  same  to  the  heir  or  remainder-man  which 

way  the  child  was  to  be  provided  for,  only  that  giving 

a  portion  of  the  estate  itself,  might  be  a  means  to  tear 

it  to  pieces ;  whereas  the  estate  would  be  kept  entire ; 

and  it  was  better  for  the  daughter,  and  perhaps 

thought  so  by  the  testator,  that  she  should  have  a 

sum  of  money  than  a  small  estate ;  and  though  the 

will  might  not  enure  as  a  good  execution  of  the  power, 

in  .strictness ;  yet  within  the  meaning  and  design  of 
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it,  was  a  good  charge  for  the  young  lafly's  benefit ; 

and  the  case  of  Thwaites  v.  Dye  was  a  very  strong  ante,  §51. 

one  to  that  purpose. 

53.  A  tenant  for  life  havincr  a  power  to  limit  the  Rattle  v. 
lands  to  any  woman  whom  he  should  marry,  for  her  2  Stra.  992. 
life,  by  way  of  jointure  j  made  a  lease  for  99  years, 
determinable  on  the  death  of  his  wife,  by  way  of  a 
jointure  for  her.     It  was  held  by  the  Court  of  King's 

Bench,  on  a  special  verdict,  that  this  was  not*a  good 
execution  of  the  power  at  law ;  for  the  estates  were 
totally  difierent,  one  being  a  freehold,  and  the  other 
a  chattel.  But  Lord  Mansfield  said  the  widow  2  Burr,  1147. 
brought  her  bill  in  Chancery,  and  Lord  Talbot,  ar- 
guing firom  the  same  premises,  the  power  and  the 
l^ase,  without  any  other  circumstance,  held  the  lease 
to  be  warranted  by  the  power :  he  said  it  was  not  a 
defective  but  a  blundering  execution ;  and  he  de- 
creed the  defendant  to  pay  all  the  costs,  both  at  law 
and  in  equity. 

54.  A  power  of  charging  an  estate  with  portions  O'  ^"^c*  * 
for  younger  children  j   or  of  appointing  an  estate  point  "tie 
among  them ;  has  been  held  to  be  well  executed  by  Money. 

a  win,  directing  a  sale,  and  appointing  the  money. 

35.  In  a  marriage  settlement  there  was  a  covenant  Long  ▼• 
by  the  intended  husband,  to  purchase  and  convey  an  5  y^  j^^^ 
estate  in  strict  settlement,  with  a  power  to  the  bus-  ^^- 
band,  tenant  for  life,  in  case  there  shotdd  be  any 
younger  child  or  children,  to  charge  such  sum  or 
sums  of  money  for  such  younger  children,   as  he 
should  appoint.    The  husband  declared  by  his  will 
that  a  particular  farm  should  be  sold  after  his  wife's 
death,  and  the  money  disposed  of  among  his  younger 
children.    The  Court  said,   that  this  appointment 
being  in  substance  exactly  what  the  husband  bad  a 
right  to  do,  was  good. 
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56.  In  a  settlement  there  was  a  power  given  to 
the  husband,  of  appointing  the  lands  to  the  children. 
The  husband  by  his  will,  reciting  the  settlement,  and 
the  power  tlierein  contained,  devised  the  estates  so 
settled  to  trustees,  to  sell  and  dispose  thereof,  and  to 
divide  the  produce  among  his  children.  The  Master 
of  the  Rolls  (Sir  W.  Grant)  held  this  a  good  execu- 
tion of  the  power. 

57.  Where  a  person  has  a  power  of  appointing  an 
estate,  or  a  sum  of  money/  unto  and  among  his  chil- 
dren, or  any  other  class  of  persons,  in  such  shares 
and  proportions  as  he  shall  think  proper:  the  ap- 
pointor must  give  the  whole  among  the  children,  or 
class ;  and  each  of  them  must  have  such  a  fair  and 
reasonable  share  as  is  not  illusory. 

.  58.  The  trust  of  a  term  of  300  years,  was  declared 
to  be  for  raising  such  sums  of  money,  for  the  por- 
tions of  the  children  of  a  marriage,  (except  an  eldest 
or  only  son,)  in  such  manner,  and  at  such  time»  and 
under  such  limitations,  as  the  husband  should  by 
deed  or  will  appoint }  so  as  such  sum  or  sums  did  not, 
in  the  whol^  exceed  @,000^  There  were  three 
younger  children ;  and  the  husband  by  his  will,  re- 
citing that  his  two  daughters  were  amply  provided 
for  by  their  grandnKither,  appointed  the  whole  of  the 
money  to  his  second  son.  It  was  deoteed,  that  the 
execution  of  the  power  was  void. 

59.  Lands  were  limited  to  &  P.  for  life>  repiainder 
to  his  wife  for  life,  remainder  to  the  use  of  all  and 
every  the  child  and  children  of  the  said  &  P.,  insuCh 
parts,  shares,  and  proportions,  and  for  such  estate 
and  estates,  not  exceeding  an  estate  or  estates  tail, 
with  or  without  power  of  revocation,  and  by,  with, 
and  Under  such  powers,  provisoes^  remauPMlers,  or 
limitations  over,  to  some  or  one  of  tbeisaid  children  i 
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aa  the  said  S.  P.  should  by  any  deed  or  writing,  or 
Jby  will,  direct  or  appoint :  and  for  default  of  such 
appointment,  then  to  all  and. every  the  children,  to 
be.  divided  share  and  share  alike.  S.  P.  by  will,  re- 
citing the  power,  did  in  pursuance  thereof  limit  one 
acre  of  the  premises  to  his  eldest  son,  and  lus  daugh- 
ter for  their  lives>  and  the  life  of  the  survivor  of  them, 
with  remainder  to  such  person  or  persons  as  should 
be  entitled  to  the  residue  of  the  said  premises* ;  and 
then  limited  the  residue  to  his  second  son  Henry,  in 
strict  settlement.  Lord  Thurlow  was  clearly  of 
opinion,  that  the  execution  of  the  power  was  totally 
illusory,  and  contrary  to  it4  nature ;  that  therefore 
the  estate  must  go  among  all  the  children,  agreeable 
to  the  direction,  m  default  of  execution  of  the 
power. 

60.  If  however,  it  appears,  from  the  words  of  tlie 
power,  to  have  been  the  intention  of  the  parties,  that 

the  appointor  should  be  enabled  to  appoint  the  whole  Thomas  ?. 
of  the  property  to  any  one  of  the  persons  intended  T^"**^,- 
to  be  hen^ted,    an  appointment  to  one  will  be 
good.  ^ 

61.  ThQ  trust  of  a  term  was  declared,   that  if  Austin  v. 
Robeit  Austin  should  die^  leaving  issue  by  his  wife,  2  Ab^Eq. 
a  son  and  othw  children,  then  to  raise  a  sum  not  667. 
cxcaeding  1,500 /L  for  the  sole  benefit  and  advantage 

of  such  child  or  children,  (other  than  an  eldest),  in 
Sttdi  prc^iortiiMis^  manner,  and  form,  in  all  respects, 
as  the  said  R.  A.  should  fov  such  purpose,  by  his  last 
will  in  writing,  direct,  limit,  or  appoint;  and  in 
defitult  of  such  direction,  then  to  the  sole  benefit  of 
such  child,  if  but  one  \  and  if  more  (other  than  an 
eldest),  to  them  all  equally.  R.  A.,  by  his  will, 
difectod  the  money  to  be  raised,  and  appointed  450  /. 
to  one  of  tbe  younger  sons,  and  1,050/.  to  a  daugb- 


254  Title  XXXIL    Deed.    Vh.  xvi.  %  61,  62. 

ter ;  but  gave  nothing  to  another  younger  son ;  ^o 
brought  his  bill  to  be  let  in  to  a  share  of  the  1,500  il 
It  appearing,  however,  that  he  was  otherwise  provided 
for,  and  because  there  was  a  discretionary  power  in 
the  father,  which  he  had  exercised  in  a  reasonable 
manner ;  the  bill,  after  long  consideration,  vnts  dis- 
missed. 
Swift  ▼«  ^*  lAnds  were  limited  in  a  marriage  settlement, 

i^T^^'fL      ^  ^  ^^^  of  John  Gregson  for  life,  remainder  to  and 
432.  for  the  use  and  behoof  of  such  child  and  children  of 

the  said  J.  G.,  and  for  such  estate  and  estates,  in- 
tents and  purposes,  as  the  ssud  J.  G.  should  appoint ; 
and  for  want  of  such  appointment,  to  the  use  of  all 
and  every  the  child  and  children  of  the  said  J.G. 
equally.  J.  G.  by  deed,  reciting' the  settlement,  and 
that  he  had  two  children,  a  son  and  a  daughter, 
appointed  that  the  premises  should  after  his  decease 
go  to  the  use  of  the  son,  and  the  heirs  of  his  body, 
remainder  to  the  daughter  and  her  heirs.  The  daugh- 
ter brought  an  ejectment  for  the  recovery  of  an  un- 
divided moiety  of  the  estate,  upon. the  ground  that 
the  appointment  was  illusory  and  void. 

Mr.  Justice  Buller  said,  the  words  of  the  power  were 
^<  to  and  for  the  use  and  behoof  of  such  child  and 
children,  and  for  such  estate  and  estates,  &c."  Hie 
aigument  for  the  plaintiff  was,  first,  that  where  there 
is  a.power  to  give  an  estate  to  and  amongst  all  and 
every  the  children,  each*  must  have^  a  beneficial  part ; 
and  secondly,  that  these  words  were  tantamount  to 
those.  His  objection  was  to  the  minor  proposition. 
These  words  were  not  like  those  assumed :  there  were 
no  such  words  in  this  power  as,  to  and  amongst,  but 
jilst  the  reverse,  for  it  was  a  power  to  appoint  to  the 
use  and  behoof  of  such  child  and  children ;  therefore, 
instead  of  including  aU,  it  says,  that  the  appointor 
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Riay  appoint  to  one  only.    The  plaintiff's  counsel  had 
admitted  that  under  a  power  of  appointing  to  such  qf    ' 
the  children^  &c.  an  appointment  to  one  only  would 
be  good ;  but  the  present  words,  were  stronger :.  an 
appointment  to  one^  under  a  power  of  appointing 
to  such  child  or  children,  was  good,  because  it  in- 
cludes one.    He  cited  the  case  of  Spring  v.  Biles, 
Mich.  24  Greo.  III.  B.  R.,  where  a  power  was  given 
to.  dispose  of  lands  '*  to  and  amongst  such  of  my 
rdationa  as  shall  be  living  at  the  time  of  my  decease ; 
in  such  parts,  shares,  and  proportions,  as  my  wife 
shall  think  proper."    And  it  was  determined,  that 
an  appointment  of  the  whole  estate  to  one  of  the 
rdations,  was  good.    He  observed  that  that  case, 
with  the  diference  only  of  relations^  instead  of  chil- 
dren, was  stronger  than  the  present.    There  the 
power  wa»-^*<  To  and  amongst  such  of  my  relations, 
&&  in  such  parts,  shares,  and  proportions,  &c. ;" 
idiich  imported  that  a  division  was  intended :  but  in 
the  present  case,  the  words,   *<  parts,  shares,  and 
proportions,''  were  not  used,  and  tliere  was  no  evi- 
dence of  an  intention  that  it  should  be  divided  into 
shares.    In  that  case,  the  Court  said,  they  had  not 
a  partide  dP  doubt  but  that  the  word  such  meant  one 
or  more.    Here,  therefore,  it  must  have  the  same 
construction.    It    must  mean  that    the  appointor  Kenwonhy 
should  appoint  to  one  or  more.  Judgement  was  given  ^'y^^^l 
for  the  defendant.  793. 

63.  It  has  been  determined  in  some  modem  cases,  ^  y^  t^q^ 
respecting  personal  property,   that  an  illusory  ap«  299. 
pointment  may  be  accounted  for  by  circumstances.    *"" 
And  therefore,  where  a  person,  having  a  power  of 
appointment  among  his  children,   and  having  ad- 
vanced one  of  his  daughters  in  marriage,  recited  that 
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as  a  reason  for  giving  her  a  small  share  j  the  ap|Rmit- 

ment  was  held  not  to  be  illusory. 

.  In  a  subsequent  case,  it  was  said,  that  in  equity^ 

785.  an  ajqfiointment  of  a  very  small  share  was  not  tUnvoiyy 

Bu  ^Whit-  ^  justified  by  circumstances ;  as  where  that  object 

bread.  was  otiierwise  provided  for.    And  Lord  Eldon  haa 

^  observed,  that  the  question  whether  an  aiipointment 

BuSS/'      »»  wi»  notiUusoiy,  must  be  determined  upon  the 

i  Vet.  &        circumstances  of  each  case,  according  to  a  sound 

discretion}  the  power,  however  laige  the  termp« 

being  in  some  decree  coupled  with  a  trust :  but  an 

equal  distribution  is  not  requhred,  nor  any  reason  fcMr 

the  inequality,  unless  a  share  is  clearly  unsubstantial* 

A  Power  can-      6**  A  power  of  revocation  and  appointment  cannot 

"^ted^to  ^^   be  delegated  to  another ;  whether  the  power  nelatei 

another.        to  the  land,  or  is  -only  collateral  to  it  s  for  it  is  a 

9  Rep.  76a.  ,pa3dm  of  law,  that ife/^^«liif»o»|iDfei/eM^ 

Ingram T.  65.  A  husbaod,  byhis  marriage  articles  aadaettle^ 

^^1^*         ment,  had  a  power  of  disposing  by  d#ed  or  will  of  a 

reversionary  interest,  to  the  tssueof  the  maniage,  in 
sudi  proportions  as  he  should  think  fit }  the  hiidwid 
by  his  wiB,  reciting  the  power,  delegated  it  to  his 
frife,  that  she  might  dispoae  of  tiie  estate  among  the 
ehildr^d  in  such  proportions  as  rim  shoidd  think 
proper.  Lord  Hardwid^e  sud»  this  must  be  conttV 
dered  ga  a  power  of  attoniey,  which  conld  onlly  he 
executed  by  liie  husband,  to  whom  it  was  oeofined} 
and  was  not  in  its  nature,  transmifgible  ta  a  third 
person. 

66.  This  doctrine  is  howei^er  oanfined  t^  that  part 
of  the  exacution  of  a  power  in  which  the  cmifidtfK^ 
and  discretion  is  exercised ;  and  does^  wrt  extend  U> 
mere  formal  acta.    In  the  ca«  of  tho  Altoraey 
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General  v^  Scott,  1  Ves.413,  where  a  power  was 
vested  in  trustees  to  elect  a  minister,  Lord  Hard- 
wicke  declared,  that  if  the  trustees  had  met,  and 
agreed,  upon  the  person,  they  might  make  proxies  to 
$ign  the  presentation  ^  for  where  a  trustee  had  a  legal 
estate  vested  in  him,  he  might  make  an  attorney  to 
do  legal  acts.  And  it  has  been  held  in  practice,  that 
where  an  estate  is  vested  in  trustees,  upon  trust  to 
sell,  with  the  usual  proviso  that  their  receipts  shall 
be  a  sufficient  discharge  to  the  purchasers ;  if  the 
trustees  themselves  sell  the  estate,  they  may  afler- 
wards  delegate  the  performing  all  such  formal  acts  as 
may  be  necessary  for  completing  the  sale,  and  among 
others,  that  of  signing  the  receipts,  in  their  names,  to 
others.     ' 

67.  If  a  power  be  expressly  given,  to  be  executed  Unless  there 
by  the  donee  or  his  assigns ;  an  execution  of  it  by  an  Words. ' 
^s^gnee  will  in  such  case  be  good ;  and  a  devisee  will  Englefield^s 
be  considered  as  an  assignee,  within  the  words  of  the  c.*i8/"  "* 
power. 

68.  A  fine  was  levied  of  certain  Ismds,  to  the  use  How  v. 

of  T.  for  life,  remainder  to  I.  his  son,  and  the  heirs  ]^votu^338* 
male  of  his  body,  remainder  to  I.  his  executors  and  2  Show.  57. 
assigns  for  80  years,  and  that  he,  and  his  assigns  of  47^!^^ 
the  said  term,  should  have  full  power  and  authority  to  W.Jones* 
demise^  Sec.  for  21  yeaYs  or  three  lives,  rendering  the 
ancient  rent.   I*  tiie  son  devised  this  term,  and  died 
without  issue  male :  the  devisee  entered,  made  his 
executors,  and  died.    The  executors  assigned  over 
the  term,  with  power  to  make  leases :  and  the  question 
was»  whether  the  power  annexed  to  the  term  for 
80  years,  was  transferrable,  with  the  term,  to  assignees 
in  law.  The  court  was  of  opinion  that  the  power  was 
well  transferred,  and  had  been  good  if  reserved  to  a 
9tninger ;  but  here  it  was  annexed  to  an  interest,  and 
VouIV.  S 
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not  merely  collateral,  and  the  assignees  might  execute 
it  The  Court  also  conceived  that  assignees  included 
ass^nees  in  law,  as  well  as  in  fact :  but  that  tbe 
tenant  in  tail  having  devised  the  term,  the  devisee 
was  an  assignee,  and  the  power  m  the  greatest  strid:* 
ness  of  acceptation  waa  m  Jierif  and  cotasequentiy 
must  go  to  his  ex.ecutors,  and  by  the  same  reason  to 
their  assignees. 
In  what  69.  An  instrument  may  in  soijae  cases  take  effect, 

InttrumeDt     ^^^^  ^  ^^  appcHutment  of  a  use,  or  as  a  common 

operates  as     law  conveyance ;  where  the  person  who  conveys  has 

ment!^^^      *  power  of  appointment,  with  an  estate  in  fee  in 

6  Rep.  16  a.    deiault  of  appointment.    Thus  in  Sir  Ed.  Clere's 

Cro.  Elis.      ^5u^  j^  ^gg  pegolved,  that  wheire  a  feofiment  was  maie 

Cro!  Ja.3i.    to  the  use  of  such  person  and  persons  as  the  ieoflfor 

1  lost.  Wib.  gjiQuid  appoint,  and  until  appointment,  to  the  use  of 

.    himself  ai^d  his  heirs ;  if  in  such  a  case  the  feoffor 

devised  the  land  by  will  (having  a  power  to  devise  it) 

as  owner,  without  any  reference  to  his  power,  it 

would  pass  as  a  devise,  by  the  will,  and  not  as  ajK 

pointed  under  the  power:  for  the  testator  had  an 

estate  devisable  in  him,  and  also  a  power  to  liknit  a 

use ;  and  he  had  his  election  to  pur»ie  whichev^  of 

them  he  chose :  so  that  when  he  devised  the  Imd 

itself,  without  any  reference  to  his  powar,  he  shewed 

his  intention  to  pass  tbe  estate  by  bis  will,  as  owner  of 

the  land ;  and  not  to  limit  a  use  imder  his  poller. 

Hob.  160.  '^^*  ^^  ^  subsequent  case  LordHobart  said,  that 

where  an  interest  and  an  authority  meet,  if  the  party 
declare  clearly  his  will  to  be,  that  this  act  shall  talfie 
efifect  by  his  authority  or  power,  there  it  shall  prevaiB 
against  the  interest :  for  modus  et  oornvenMo  vincwi 
legem.  And  thei«fore  in  Sir  E.  Clere's  caee,  it  was 
agreed,  that  if  the  devisor  had  ]«ecited  his  power,  and 
iiad  rdifld  Bpoa  that,  all  would  have  pMsed  tiy.  ex- 
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press  declaration  cf  the  party  himself:-  nay  more, 
though  the  party  do  notmsdce  an  express  declaration, 
yet  if  this  act  do  import  a  necessity  to  work  by  his 
power,  or  else  to  be  wholly  void,  the  benignity  of  the 
law  will  give  way,  to  effect  the  meaning  of  tke 
party.  * 

71 «  This  last  proposition  is  founded  on  the  deter**  6  Rep.  17  b. 
HHUtioii  in  Sir  £,  Caere's  case  :  in  which  it  appeared, 
that  C.  H.  being  seised  of  three  acres  of  land,  held 
k  capUe,  made  a  feofiment  in  fee  of  two  of  them,  to 
the  use  of  his  wile  for  life ;  afterwards  made  a  ftotP' 
Hient  of  the  third  acre,  to  the  use  of  such  person  and 
penons,  and  for  such  estate  and  estates,  as  he  should 
limk  and  appoint  by  his  last  will ;  aflerwards  hy  his 
will  lie  devised  the  said  acre  to  A.  B.  in  fee.  It  was 
determined,  that  as  C.  H.  could  not,  as  owner  of  the 
land,  devise  anypartof  d>erei»due  by  his  will,  there- 
fime  the  will  opeirated  as  an  appointment  under  the  Hudson, 
power  J  ifor  otherwise  it  could  have  no  effect.  *^fr»'  ^'  ^^* 

7%.  By  the  settlement  made  on  the  marriage  of  Cox  v. 
Thomas  and  Elizabeth  Cox  in  I777,  a  power  of  re-  J  Vi^^'JlJ^"' 
vdkmg  t&e  uses  of  the  settlement,  with  the  consent  691. 
of  the  trustees,  was  given  to  Cox  and  his  wife  ;  so  as 
bafpre  such  revocation,  they  should  convey  and  assure 
other  lands  of  equal  or  better  value,  in  Heu  thereof, 
Id  Ifae  same  uses.  By  indentures  of  lease  and  release, 
^hled  in  I7A4i,  a  capital  messuage  and  other  premises 
wete  eonv^ed  to  a  trustee  and  his  heirrf,  to  hold  to 
Inn  and  his  heirs,  to  the  use  of  such  person  or  per- 
sons, and  for  such  estate  or  estates,  interest  or  in- 
teiMts,  and  with,  under,  and  subject  to  such  powers, 
pnynisoes,  and  agreements,  as  Thomas  Cox  should 
by  deed  or  writing  under  his  hand  and  seal  limit  and 
apfoint ;  and  in  defauk  thereof,  to  the  use  of  the 
«id  ThonMi  Cox,  hi/s  heirs  and  assigns.    In  179Sf 
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Thomas  Cox  entered  into  a  contract  to  sell  the 

■ 

estates  comprised  in  the  settlement  of  1777 ;  and  by 
indentures  of  lease  and  release  dated  in  1792,  Thomas 
Cox,  in  pursuance  of  all  powers  in  him  vested,  did, 
with  the  consent  of  the  surviving  trustees  in  the  mar- 
riage settlement,  grant,  bargain,  sell,  alien,  release^ 
and  confirm,  limit,  declare,  and  appoint;  and  the 
said  Thomas  Cox  and  his  wife  did,  with  the  like  con- 
sent and  approbation,  .convey  and  assure  to  the  said 
surviving  trustees,  their  heirs  and  assigns,  the  said 
ci^ital  messuage  comprised  in  the  indentures  of  1784  ; 
to  hold  to  them,  their  heirs  and  assigns,  to  and  for 
the  same  uses,  trusts,  intents,  and  purposes,  as  were 
declared  in  the  settlenjent  of  1777*    Thomas  Cox 
and  his  wife  revoked  the  settlement.    Some  doubts 
having  arisen  upon  the  title,  with  respect  to  the  value 
of  the  substituted  estates,  and  also  upon  the  suppo- 
sition that  the  indenture  of  August  1792  was  intended 
to  operate  as  an  execution  of  the  power,  and  therefore 
it  was  doubtful  whether  the  legal  estate  did  not  vest  in 
the  trustees,  in  which  case  the  uses  declared  thereon 
Tit.  ]  2.  c.  1 .    would  be  void  at  law,  and  good  only  as  trusts  in  equity, 
fn^  a  76      ^^^  purchaser  declined  to  complete  his  contract :  upon 

which  a  bill  was  filed  against  him  for  a  specific,  perr 
formance,  and  the  usual  order  was  obtained,  referr 
ring  it  to  the  Master  to  inquire  whether  a  good  title 
could  be  made.  The  Master  reported,  that  the  sub- 
stituted estates  were  of  greater  value  than  the  estates 
comprised  in  the  marriage  settlement ;  and  that  the 
plaintiff  could  make  a  good  title  to  the  estates  com- 
prised in  the  agreement  Exceptions  were  taken 
to  this  report,  and  in  support  of  them  it  was  observed, 
that -Thomas  Cox,  in  the  release  of  1792>  used  words 
applying  to  the  conveyance  of  an  estate  in  fee  simple, 
and  also  to  the  execution  of  a  power  of  appointment : 

8 
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sach  a  union  was  very  unapt  and  improper ;  but  the 
instrument,  though  inaccurate,  amounted  to  a  com- 
plete execution  of  the  power :  then  the  other  words, 
importing  the  conveyance  of  an  interest,  were  com- 
pletely inoperative.     Considering  it  then  as  the  exe- 
cution of  a  power,  the  necessary  efiect  of  it  was,  to 
vest  the  legal  estate  in  trustees  ;  and  then  the  objec- 
tion arose,  the  estates  of  the  persons  beneficially  in- 
terested being  merely  equitable,  in   which  respect 
there  was  a  material  deviation  from  the  settlement,    - 
which  vested  the  legal  estate  in  the  persons  benefi- 
cially interested.     In  answer  to  this  objection  it  was 
said,  that  the  only  question  was,  whether  the  deeds  of 
1792  operated  as  a  conveyance  by  lease  and  release, 
or  as  the  execution  of  a  power  ?  The  whole  objection 
rested  upon  this,  that  it  must  operate  as  the  latter : 
but  where  a  man  has  an  interest,  and  also  a  power, 
and  does  an  act  which  may  be  either  a  conveyance  of 
the  interest,  or  the  execution  of  a  power,  it  shall  be 
referred  to  his  interest,  and  not  to  his  power.     Sir  ^ote,  i7\. 
£•  Clere's  case  was  an  authority  expressly  to  that  point. 
Hiis  was  a-  conveyance  to .  the  uses  of  the  marriage 
settlement,  and  that  conveyed  the  legal  estate  to  the 
cestui  que  me.    The  instrument  was,  certainly  more 
proper  for  the  conveyance  of  an  interest,  than  for  the 
execution  of  a  power.  The  words  of  appointment  were 
thrown  in  generally  by  the  conveyancer,  and  were 
quite  superfluous :  the  party  had  no  intention  of  exe-  - 
outing  the  power.    The  Court  always  makes  the  deed 
operate  according  to  the  intention,  if  by  law  it  may. 
Hie  intention  was  declared  to  be,  to  vest  the  estate 
in  trustees,  to  the  uses  of  the  marriage  settlement : 
there  was  no  room  therefore  for  the  presumption  that 
theintention  was  merely  to  execute  the  power,  not 
to  convey  an  interest ;  that  presumption  was  in  oppo- 
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sitioii  to  the  d^ed,  whick  went  to  declare  that  the 
estate  vested  in  them,  and  was  to  enure  to  the  uses 
of  the  setdement:  it  did  not  begin  with  wmrdsof 
appointment,  but  with  tihose  importing  conveyance. 
The  Older  in  which  the  words  appeared,  concurred 
with  the  form  of  the  instrument,  to  show  liiat  the 

• 

first  wcmis  in  order  were  iiM:ended  to  be  the  operative 
words:  he  threw  in  the  w<mls  of  appointment,  if 
necessary,  meaning  to  make  use  c^  all  the  powers 
that  were  in  him.  The  deed  did  not  recite  the  power 
particulariy,  but  was  in  pursuance  of  all  powers.  But 
if  the  legal  estate  was  vested  in  trustees,  yet  the  pro* 
viso  in  the  settlement  was  substantially  complied  with  i 
for  the  estates  were  in  equity  in  the  persons  entitled 
under  the  settlement,  and  they  could  come  into 
Chancery  for  the  legal  estate  whenever  they  thought 
fit. 

Sir  R.  P.  Arden,  M.  R. — The  plaintiff  having  en- 
tered into  this  contract,  has  conveyed  the  substitnted 
estates  by  the  deeds  of  1792,  in  pursuance  of  all 
powers  in  hihi  vested,  and  containing  words  both  of 
lH>nveyance  and  of  appointment.  This  was  prepare 
tory  to  the  revocation  of  the  uses  of  the  setttemeaty 
and  to  emMe  the  plaintiff  and  his  wife  to  revise  dmm 
under  the  power.  The  question  is,  whether,  under 
tills  deed,  there  is  a  good  execution  of  the  condition 
in  the  proviso ;  or  in  other  words,  whether  by  the 
deeds  the  plaintiff  had  legally  conveyed  to  the  tnis- 
tees  in  the  settlement  this  other  estate ;  exactly  m 
the  same  manner,  and  to  the  same  uses,  as  ike 
comprised  in  the  settlement.  Tlie  objection  is 
tirely  technical,  and  certainly  very  nice,  and  I  tidxit 
a  tittle  too  refined ;  though  an  objection  of  that  sort 
ctittainly  may  be  fkiriy  made ;  and  I  will  not  fiad 
fMk  with  {t  purchaser  for  taking  the  opinion  of  the 
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Court  upon  it,  if  gentlemen  of  great  character  really 
state  it  as  a  fair  ground  of  objection.    The  objecticm 
arises  from  the  mode  in  which  the  estate  substituted 
was  conveyed  to  the  plaintiff,  which  was  to  the  use 
of  such  person  or  persons,  and  for  such  estate  or 
estates,  interest  or  interests,  and  with,  under,  and 
subject  to  such  powers,  provisoes^  and  agreements^ 
as  he  should,  by  deed  or  writing  under  his  hand  and 
seal,  limit,  declare,  or  appoint  \  and  in  default  thereof^ 
to  the  use  of  him,  his  heirs  and  assigns.     This  there^ 
fore  was  vested  in  him  at  the  time  of  the  substitution  ; 
and  the  mode  which  he  takes  for  that  purpose  is, 
not  by  expressly  declaring  that  in  pursuance  of  the 
power  he  appoints,  but  by  this  conveyance  of  lease 
and  release ;  in  which  he  uses  words  that  cannot  at  all 
apply  to  the  power ;  and  as  he  had  both  a  power  and 
^  an  interest,  it  is  now  said,  to  invalidate  the  deed,  the 
Court  must  say  he  did  this  in  execution  of  his  power 
only,  and  not  to  convey  his  interest ;  that  it  must  be 
referred  only  to  the  power,  though  the  trustees  are  in 
possession  by  virtue  of  the  lease,  which  was  perfectly 
nugatory  if  he  meant  only  to  execute  his  powen 
That  is  going  out  of  the  way,  to  raise  objections 
which  the  Court  is  in  the  habit  of  very  much  dis- 
couraging.    I  will  not  determine  whether  it  would 
aot  have  been  a  fatal  objection,  if  it  had  been  an 
execution  of  the  power,  vesting  a  trust  estate,  instead 
of  the  legal  estate  under  the  settlement;  unquestion- 
ably it  would  be  so  at  law. 

I  am  dearly  of  opinion,  upon  every  principle  upon 
which  the  Court  aets  with  regard  to  the  construction 
of  conveyances^  that  it  would  be  monstrous  in  this 
case  to  hold  that  where  there  is  a  power,  and  an  in- 
teiest»  and  the  act  being  equivocal,  it  is  doubtful 
whether  he  acted  under  the  one  or  the  other^  the 
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Court  should  adopt  that  which  would  defeat  the  iri- 
Tft2^  ^  ^^     strument.  But  this  case  goes  farther,  for  the  act  is  not 
10  Ves.  257.   equivocal ;  the  party  has  made  use  of  words  that  have 
w^hani       ^^  reference  to  the  execution  of  a  power.     I  am  of* 
6  Bast,  289.   opinion  therefore  that  this  is  an  exceedingly  good  title. 

73.  It  is  now  the  usual  practice,  where  a  person 
has  a  power  and  an  interest,  for  him  to  make  an  ap.» 
pointment  in  pursuance  of  his  power,  and  in  the  same 
deed,  by  a  new  witnessing  part,  to  convey  the  lands 
by  lease  and  release. . 
Eflfects  of  the      74,,  With  respect  to  the  effects  attending  the  execu- 

£xecution  of    .  „  .  *  i        i  it  t 

«i  Power.  tion  of  a  power,  it  has  been  stated,  that  where  a 
Tit.  11.  C.4.  power  is  executed,  the  former  uses  and  estates  cease, 
JO  Ves.  255.  and  a  new  use  springs  up  to  the  appointee,  which  is 

derived  from  the  seisin  of  the  releasees  or  trustees,  to 
which  the  statute  immediately  transfers  the  possession, 
and  by  that  means  the  appointee  acquires  the  legal 
estate,  without  entry  or  claim. 

1  insti  379. 6.      75.  Although  estates  arising  from  the  execution  of 

2  Atk,  665.    powers  owe  their  commencement  to  the  deed  of  ap- 

pointment ;  yet  the  appointee  under  the  power  does 
not  derive  his  title  from  the  appointor,  or  out  of  the 
estate  whereof  the  appointor  is  seised,  but  comes  in 
'  directly  under  the  conveyance  by  which  the  power 
was  created ;  and  the  uses  created  by  the  appointment 
being,  in  order,  prior  to  the  uses  limited  by  the  ori- 
ginal   conveyance,   which  only  take  place  in    the 
meantime,  and  until  the  appointment  is  made,  such 
new    uses    precede   them ;    and   the    appointment 
operates  by  relation  from  the  time  when  the  original 
2  Ves.  78.      conveyance  was  executed,  just  as  if  the  estate  created 
Morris,         ^y  the  appointment  had  been  actually  limited  in  such 
infra,  c.  22.     original  conveyance. 

76.  An  app6intment  in  pursuance  of  a    power 
operates  under  the  statute  of  uses,  not  as  a  convey^ 
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«Dce  of  the  land,  but  as  a  substitution  of  a  new  use, 
in  the  place  of  a  former  one :  from  which  it  follows, 
that  if  an  appointment  be  made  under  a  power  to  A. 
and  his  heirs,  to  the  use  of  B.  and  his  heirs ;  it  is  a 
limitation  of  a  use  upon  a  use  ;  consequently  B.  only 
takes  a  tnist  estate.  It  is  therefore  now  the  practice, 
where  an  appointment  is  made  to  particular  uses,  to 
appoint  the  lands,  not  to  trustees,  to  the  uses  intended, 
as  in  the  case  of  a  release,  but  to  the  particular  uses 
intended. 

77-  Where  a  person  s€;ttles  his  estate  to  the  use  of 
himself  for  life,  remainder  over,  reserving  to  himself 
a  power  of  revocation,  and  executes  his  power,  he  l  lost.  2 1^8  6. 
becomes  immediately  seised  of  his  former  estate,  ^' 
without  any  entry  or  claim :  because,  as  he  is  already 
in  possession,  he  cannot  enter  on  himself;  and  the 
revocation  is  stronger  than  any  claim  can  be. 

78.  It  was  resolved  in  Digges's  case,  that  other  uses  ^^^^* 
might  be  limited  or  raised  in  the  same  conveyance  by 
which  the  former  uses  were  revoked ;  for  inasmuch 
as  the  ancient  uses  cease,  ipsojacto^  by  the  revocation, 
without  claim  or  other  act ;  the  law  will  adjudge 
priority  of  operation  of  one  and  the  same  deed, 
although  it  be  sealed  and  delivered  at  one  and  the 

4 

same  instant :  therefore,  in  construction  of  law,  it  Fiuwilliam's 
shall  first  be  a  revocation  and  cesser  of  the  ancient  5  ^Utn.  33. 
uses ;  then  a  limitation  and  raising  of  the  new  ones : 
for  the  best  construction  of  tlie  statute  of  uses  was, 
to  make  them  subject  to  the  rules  of  the  common  law  : 
according  to  which,  if  two  acts  were  done  by  one  and 
the  same  means,  and  took  place  in  one  and  the  same 
instant,  the  law  would  so  construe  them,  that  that  act 
should  be  taken  to  precede,  which  would  give  efficacy 
to  the  entire  instrument. 


«66  TUIe  XXXIL   Deed.  C*.  xvi.  S  79,  80. 

Will  not  de-        79.  The  execution  of  a  power  will  not  however 
^xj^^^^^    defeat  an  estate,  previously  created  by  the  person  who 

executes  it. 
Ooodrightv.       80.  An  estate  was  limited,  in  consideration  of 
Doug!  477.     marriage,  to  A.  for  life,  &c.,  and  a  power  was  given  to 

A.,  with  the  consent  of  the  trustees,  to  revoke  all  the 
uses.  A.  conveyed  away  his  life  estate,  for  securing 
an  annuity,  to  a  person  for  99  years,  if  he  should  so 
long  live  j  and  afterwards,  with  the  consent  of  the 
trustees,  he  revoked  all  the  uses  of  the  settlement. 
It  was  resolved  that  this  revocation  did  not  afiect  the 
estate  granted,  for  securing  the  annuity. 
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12.  In  favour  of  Children, 

15.  Though  provided  forn 

16.  In  favour  of  Creditors, 


Section  1. 

TTT £  have  seen  that  the  courts  of  law  construed  Equity  will 
^     powers  strictly,  and  required  that  in  the  exe-  ^"JP^?  • 
cution  of  them  every  circumstance  prescribed  should  Execution, 
be  complied  with ;  but  the   courts  of  equity  have 
assumed  a  jurisdiction  in  matters  of  this  kind,  and 
have  supplied  a  defective  execution  of  a  power  in 
several  cases,     l^  Where  there  has  been  a  considera- 
tion ;  as  for  securing  a  jointure  to  a  wife»  or  a  sum 
of  money  to  a  husband ;  or  making  a  provision  for 
youngs  children,  or  for  payment  of  debts ;  and  no 
better  on  the  other  side.    2^.  Where  there  is  any 
fraud ;  or  the  party  is  guilty  of  any  deceit  or  false- 
hood^ by  which  the  execution  is  prevented ;  for  the 
penon  in  remainder  shall  not  take  advanta^^e  of  his 
mm  wrong,  9°.  Where  a  complete  execution  is  pre- 
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vented  by  accident ;  fbr  it  would  be  unconscionable 
in  the  remainder-man  to  take  advantage  of  these ; 
provided  the  person  having  the  power  does  all  he 
can  towards  its  execution. 

2.  It  has  been  determined  in  several  cases,  that  a 
covenant,  in  marriage  articles,  to  settle  a  jointure 
under  a  power,  on  an  intended  wife,  should  be 
deemed  a  good  execution  of  the  power ;  because  a 
wife  is  considered,  in  equity,  as  a  purchaser  for  a 
valuable  consideration,  of  her  jointure,  or  whatever 
else  is  stipulated  before  marriage  for  her  benefit. 

3.  Lord  Clifibrd  being  tenant  for  life,  with  power 
to  make  a  jointure,  not  exceeding  1,000/.  a  year, 
covenanted  on  his  marriage  with  Lady  A.  Berkeley, 
to  settle  lands  of  1,000/.  a  year  on  her  ;  and  accord- 
ingly after  the  marriage  he  settled  part  of  the  pre- 
mises within  tiie  power  on  his  lady  for  life,  with  a 
covenant  that  they  were  of  the  yearly  value  of  1,000  iL 
and  afterwards  died :  but  these  lands  being  only  <^ 
the  yearly  value  of  400/.,  on  a  bill  brought  by  the 
widow,  there  being  lands  of  1,000/.  a  year  within  the 
power,  it  was  decreed,  that  a  commission  should  be 
awarded  to  add  lands  to  those  formerly  settled,  so  as 
to  make  up  1,000/.  a  year. 

4f.  A  tenant  for  life,  with  a  power  of  appointing 
a  jointure  of  100/.  a  year,  appointed  100/.  a  year  to 
his  wife  for  her  jointure,  out  of  a  particular  estate ; 
and  covenanted,  in  case  the  value  should  be  defective, 
to  make  it  up  out  of  his  other  estate.  The  estate 
being  defective,  the  widow  brought  her  bill  to  have 
it  supplied  out  of  the  other  estate.  A  decree  was 
made  accordingly;  and  it  was  held  by  the  Lord 
Keeper,  and  the  Master  of  the  Rolls,  that  when- 
ever a  conveyance  is  made  upon  a  good  consideratiofii: 
if  there  be  any  defect  in  the  execution  -  of  it,  the^ 
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Court  of  Chancery  has  always  supplied  the  defect, 
particularly  in  the  case"  of  a  power,  as  where  any  cir- 
cumstances were  omitted  in  the  execution  of  it :  and 
one  reason  given  was,  because  the  circumstances 
were  imposed  only  that  the  party  might  not  be  sur- 
prised in  the  execution  of  it ;  and  it  was  further  held, 
that  pajrment  of  debts,  provision  for  a  wife  and 
diildren,  marriage,  or  purchases,  were  considera* 
tions  for  which  the  Court  had  supplied  such  defects. 

5.  Grregory  Alford   settled  land  on  himself  for  Alford  y. 
life,  remainder  to  his  wife  for  life,  remainder  to  his  ^^^^Ji  ^^^^ 
first  and  other  sons  in    tail,  remainder  to  Francis  230. 
Alford  for  life,  &c. ;  with  power  to  Francis  Alford, 
after  the  death  of  Gregory  and  his  wife,  or  any  after- 
taken  wife  of  Gregory,  to  settle  so  much  of  the  pre- 
mises, not  exceeding  100  /.  a  year,  in  jointure  to  a 
wife.    Francis  'Alford,  in  the  lifetime  of  Gregory, 
covenanted,  in  consideration  of  marriage,  to  settle       « 
lands  of  100  /.  a  year  upon  his  then  intended  wife  ; 
and  afterwards  Gregory  Alford  and  his   wife  died  . 
without  issue :  and  then  Francis  Alford  died  without 
issue,  whereby  the  premises  went  to  thie  remainder- 
man.    The  widow  of  Francis  Alford,  having  brought 
her  bill  against  the  remainder-man,  to  make  good 
the  jointure;  it  was  decreed  by  Sir  John  Trevor 
M.  R.,  on  considering  many  precedents,  that   the 
covenant  to  make  this  jointure  was  a  good  execution 
of  the  power ;  and  that  the  wife  was  well  entitled  to 
the  100/.  a  year,  and  to  all  the  arrears  from  her 
husband's  death.  « 

It  is  observable,  that  Francis  Alford  entered  into 
this  covenant  in  the  lifetime  of  Gregory,  so  that  it      * 
might  be  reckoned  a  sort  of  strain  to  call  this  an  exe- 
cution of  the  power,  before  the  very  commencement 
thereof;  but  it  showed  how  much  the  powers  and 
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tibe  executicm  (^  tliem  were  favoured^  when  finr  a 

valuable  consideration, 

Coventry  ▼.        g.  Lord  Coventry  being  tenant  for  life  under  \m 

Sdbff.'iiiEq.  father^s  viU>  with  a  power,  by  tmy  writing  under  Jus 

^ J;  ^^^'     hand  and  seal,  to  settle  any  ywt  eif  the  eatwte^  cwh 

prised  in  the  will,  not  exceeding  500/.  a  year»  on  my 
woman  he  should  mwry,  for  her  jointure ;  ao  as  socti 
jm£t  brought  a  portion  equivalent  to  such  a  j<»nl;ufe. 
Lord  Coventry,  in  consideration  of  a  marriage,  and 
1^000/.  portion,  by  articles  previous  to  the  marriage, 
eovenazited  with  trustees,  according  to  the  powor 
gtym  to  him  by  his  father's  wiJI,  or  otherwise,  te  settle 
lands  of  the  vahie  of  500/.  a  year  iq>oa  his  inteadad 
wife,  as  her  jointure.    The  marriage  was  soleMfii»d$ 
and  soon  after  Lord  Coventry  went  to  his  eountrx 
seat,  and  gave  the  articles  to  his  steward,  with  direc«> 
tioos  to  look  over  his  r^ital,  and  find  out  an  uaiii* 
eiunbered  part  of  his  estate  to  settle  as  a  jotntuie* 
A  part  of  the  estate  being  fixed  upon,  and  a  parti- 
cdar  made  thereof,  a  settlement  and  appoinfaneat 
of  it  was  accQDdiBgly  drawn  and  co^osaed^  and'kft 
with  Lwd  Coventiy^s  «tM««rd  fw  exeeuticni :  ftom 
Tari<Ais  acddenta  the  ^xeciitmi  of  this  'deed  waa  •de- 
layed, and  Lord  Co^^ntry  died  without  having  exe- 
Gutod  it.    On  a  biH  brought  by  the  widcnv  agiuMt 
the  remainder-man,  vnder  the  wiH,  and  the  perBonsi 
lepresentatives  of  Lord  Coventry,  the  principal  quea^ 
tiom  was,  whether  the  covenant  contained  in  the 
aaarriage  article^  should  be  deemed  a  good  exeoutiMi 
of  the  power  in  equity. 

IwOird  Macclesfield,  Sir  Joseph  Jekyll,*  M.  R.,  Baron 

Price  and  Baron  Gilbert,  were  clearly  of  opinion,,  that 

'    the  covenant   oontained  in  the   marriage  arttclea 

fqraratad^  in  eqiiiiyt  aa.  aaiexecutton  pf  the  power-) 

md a  oba^ge  iand )lsfln  im  the  lemaiadar.    AoA^h^ 
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Court  declared,  that  the  deed  of  settlement  having 
been  prepared  and  engrossed  by  the  direction  of  Lord 
Coventry^  the  same  ought  to  be  taken  to  be  a  speci- 
fication of  the  lands  to  be.  settled  on  the  plaintiff; 
and  the  lands  therein  mentioned  ought  to  be  bound 
thereby,  and  by  the  marriage  articles,  although  the 
said  deeds  of  settlement  were  not  actually  signed  and 
sealed  by  Lord  Coventry. 

7.  A  power  expressly  directed  to  be  executed  by 
deed,  wiU,  in  equity,  be  deemed  to  be  well  executed 
by  a  wiU,  where  it  is  in  favour  of  a  wife. 

8.  A  husband,  by  virtue  of*  a  settlement  made  upon  Tollett  v. 
him  by  a^  ancestor,   ^as  tenant  for  fife,  with  re-  -^m.  488,  * 
mainder  to  his  first  and  other  sons  in  tail  male,  witii 

a  power  to  the  husband  to  make  a  jointnre  on  his  wife, 
by  a  deed  under  his  hand  and  seal.  The  husband 
having  made  no  provision  for  his  wifis,  and  being  in 
the  Isle  of  Man,  by  his  last  wQl,  under  his  hand  and 
seal,  devised  part  of  the  landi^  within  the  power  to 
his  wife  for  her  Ufe.  It  was  objected,  that  this  con* 
veyance,  being  by  a  will,  was  not  warranted  by  the 
power,  which  directed  that  it  should  be  by  deed ; 
and  a  will  was  a  voluntary  conveyance,  and  there- 
fbre  not  to  be  aided  in  a  court  of  equity.  But  Sir 
Joseph  Jekyll  said,  this  was  a  provision  for  a  wifb 
who.  had  none  before ;  and  within  the  same  reason 
as  a  provision  for  a  child,  not  before  provided  for. 
And  as  a  court  of  equity  would,  had  this  been  the 
caae  of  a  copyhold  devised,  have  supplied  the  want 
of  a  surrender ;  so  where  there  was  a  defective  exe- 
cution of  a  power,  either  for  payment  of  debts,  or 
provision  for  a  wife  or  children  unprovided  for,  he 
would  supply  any  defect  of  this  nature.  The  legal 
estate  being  in  trustees,  they  w^:^  decreed  to  convey 
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an  estate  to  the  widow  for  life,  in  the  lands  devised 
to  her  by  her  husband's  will. 

9.  A  court  of  equity  will  also  supply  a  defect  in 
an  appointment  made  by  a  wife,  in  favour  of  an 
intended  husband. 

10.  A  copyhold  estate  was  surrendered  by.  C.  Layer 
and  Elizabeth  his  wife»  to  the  use  of  Elizabejthfor  life, 
and  afterwards  to  such  uses  as  she,  by  any  writings  or. 
by  her  last  will,  attested  by  three  witnesses,  should 
appoint.  Upon  the  death  of  C.  Layer,  Elizabeth 
did,  by  deed  or  writing  attested  only  by  two  witnesses, 
upon  a  marriage  agreed  to  be  had  between  her  and 
one  Cotter,  covenant  to  surrender  the  premises,  to 
the  use  of  her  intended  husband  and  herself,  and  the 
heir  of  Cotter ;  who  covenanted  on  his  part  to  settle 
an  annuity  of  30  7.  a  year  on  the  said  Elizabeth  for 
life. .  It  was  objected,  that  these  articles  by  Elizabeth 
Layer,  to  settle  the  copyhold  premises  on  her  second^ 
husband,  were  attested  by  two  witnesses  only,  so  not 
pursuant  to  the  power,  and  consequently  void.  But 
Lord  King  said,  these  articles  being  for  a  valuable 
consideration,  namely,  that  of  marriage,  though  not 
in  strictness  prfrsuant  to  the  power,  he  should  supply 
the  want  of  circumstances;  in  the  same  manner  as 
he  would  the  want  of  a  surrender. 

11.  William  Pitt  married  Mrs.  Speke,  and  by  the 
marriage  articles  it  was  covenanted,  that  if  there 
should  be  one  son  only,  and  no  younger  children, 
and  the  wife  should  survive  liie  husband,  she  should 
have  the  power  of  disposing  of  4,000  L  by  deed  or 
will,  executed  in  the  presence  of  three  witnesses,  to. 
any  person  she  should  appoint ;  and  this  sum  was^  to 
be  charged  upon  the  real  estate  of  the  husband. 
Mr.  Pitt  died,  leaving  only  one  son,  and  Mr.  Speke 
married  the  widow  \  but  before  her  second  marriage. 
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flhe^  by  articles  executed  in  the  presence  of  two  wit- 
nesses only,  appointed  the  sum  of  2,000/.  out  of  the 
4,0O0A»  to  be  for  the  use  and  benefit  of  her  intended 
husband,  during  the  coverture. 

IxH'd  Hardwicke  said,  the  question  was,  whether 
the  articles  entered  into  upon  Mrs.  Speke's  marriage 
with  Mr.  Speke  amounted  to  an  appointment  within 
the  power.  He  was  of  opinion,  that  it  was  a  gooil 
appointment  of  2,000/.  for  the  benefit  of  Mr.  Speke : 
and  notwithstanding  it  was  insisted  that  it  was  a 
defective  appointment,  because  there  were  only  two 
witnesses,  yet  the  Court  of  Chancery  would  supply 
the  defect,  where  it  was  executed  for  a  valuable  con* 
sideration;  much  more  where  it  was  an  execution 
of  a  trust  only  :  and  though  the  appointment  was  in- 
accurately expressed,  and  in  an  informal  manner,  it 
should  still  amount  to  a  grant  of  the  2,000/.  to 
Mr.  Speke. 

•    12.  A  covenant  will,  in  equity,  be  deemed  a  good  In  favour  of 
execution  of  a  power,  where  it  is  entered  into  for      *  *  '^^"' 
the  benefit  of  younger  children  :  because  parents  are 
under  a  moral  obligation  to  provide  for  them. 

is.  A  person  settled  lands  to  the  use  of  himself  for  smith  v. 
life,  and  then,  as  to  part,  to  his  wife  for  life,  for  her  ?l?"^'Sy\^^ 

*  '  iiilb.  K.  loo. 

jointure,  then  to  the  issue  male  of  his  own  body,  with 
several  remainders  over ;  with  a  proviso,  that  if  he 
should  have  any  younger  children,  it  should  be  law- 
ful for  htm,  by  deed  or  will,  executed  in*  the  pre- 
sence of  two  or  more  credible  witnesses,  to  limit  and 
appoint  any  of  the  said  lands,  except  those  limited 
in  jointure,  to  such  persons  and  for  such  estates  as  he 
fihould  think  fit,  for  raising  500/.  a  piece  for  younger  ^ 

children ;  to  be  paid  at  such  times,  and  in  such  man- 
nas' as  he  by  such  deed  or  will  should  declare ;  and 
covenanted  to  do  accordingly.    The  person  to  whom 
Vol.  IV.  T 
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this  pov^r  was  given  died,  leaving  several  younger 
'Children  7  but  did  not  make  any  appointment.  De- 
creed, that  this  was  a  charge  upon  the  limds,  and 
bound  the  issue  in  tall^  the  covenant  being  looked 
upon  as  an  execution  of  the  appmntment,  in  pursu- 
ance of  the  power. 

]^^^'-  fni       ^**  ^'  ^^^'^^P^^^r  to  charge  lands  with  7,000  £. 

10  Mod.  467.  ^P^  younger  children,  by  any  writing  under  his  hand, 

GUb.  R.  168.  attested  by  three  witnesses,  did,  in  fear  of  sudden 
death,  and  being  absent  from  home,  and  so  not  bdn^ 
able  to  have  a  sight  of  the  deed  in  winch  this  power 
v^  coiitbined,  by  a  paper  attested  by  two  witnebsea, 
charge  his  estate  with  8,000/.  instead  of7,OODt  fi>t- 
his  younger  children.  Hie  Court  of  Chanciiry  sup- 
pbed  the  defect  for  the  7,000  £ 

l^ougbpro-       15.  Lord  Hardwicke  has  said,  that  in  cases  c^f 

aiding  the  defective  execution  of  a  poWer,  eidier 
for  a  wife  or  a  child^    whether  the  proviision  has 
been  foi"  a  valuable  consideration  or  not,  has  never 
entered  into  the  view  of  the  Court     But  beii^ 
intended  for  a  provision,  whether  vohmtary  or  not, 
lias  been  always  held  to  entitle  the  Court  of  Chanc^r^pr 
to  give  aid,  to  a  wife  or  child,  to  carry  it  into  exe- 
cution, though  defectively  made^    Neither  is  it  ma- 
terial tliat  a  wife  or  child  who  comes  for  the  nid  o£ 
the  Court,  to  supply  a  defective  execution  of  a  power» 
must  be  entirely  unprovided  for.    The  general  rale 
that  the  husband  or  father  are  the  proper  jttdgeft 
'  what  Was  the  reasonable  provision  for  a  w^  <^  diild^ 
was  a  good  and^nvariable  rule.    And  when  a  fivfter 
had  done  any  thing  extravagant,  the  Court  did  ncft 
break  throu^  the  general  rule,  when  they  ^  it 
aside,  but  went  upon  a  collateral  reason,  thttt  |ttiili 
eKtra\^agant  provision,  either  for  a  wife,  or  Me  ch3d 
only,  was  a  prejudice  and  injuiy  to  the  rest  ^*)d% 
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fmify  i  and  that  one  branch  ought  not  to  be  impro^ 

perly  preferred,  to  the  ruin  of  the  rest. 

.  16.  It  is  laid  down  by  Lord  C.  J.  Treby»  in  Bath  and  in  favour  ti 

Montague's  c»se,  that  where  a  per$on,  having  a  power  achSsg. 

of  appointment^  executed  it  for  the  payment  of  his 

debts,  but  the  circumstances  of  the  power  were  not 

exactly  observed^  there  should  be  relief  in  equity. 

Because  payment  of  debta  was  a  moat  conscieQtious 

thing,  and  fit  for  a  court  of  conscience  to  take  care  Pollard  v. 

of,  and  see  performed  j  and  the  precedents  had  all  f  ]^J' r  93 

gone  that  way. 

17*  Purcha^rs  for  a  valuable  consideration  have  AndofPur>» 
always  been  favoured  in.  equity*    For  there  the.  .sub*  ^  vakabir 
stao^ial  part  of  every  contract  is  the  considexation^  Cionaide- 
and  for  that  the  right  is  transferred.    It  also  being  3  cha.  Ca. 
a  rule  in  eq^ty,  tha^t  what  ought  to  have  been  done  ^' 
is  considered  as  actually  done;  the  Court  of  Chan-^ 
Qfiry  will  supply  lany  defect  in  the  execution  of  a 
power,  where  there  is  a  vahiable  consideration* 

18.  It  has  been  generally  understood,  that  equity  ante,c.  15. 
WQ9ld  not  support  a  defective  execution  of  a  power  ^   * 
of  leasing  against  a  remainder-man.    It  is  however  * 
said,  by  Sir  J,  Trevor  M.  R.,  that  where  a  lease  is  An.2Freem. 
Toluntaiyr  there,  if  it  be  not  good  at  law,  it  shall  not  ^'^^^ 
be  o^ade  good  in  equity.    But  if  a  lease  is  made  to  a 
tenapt  at  rack  rent  without  fine,  which  is  voluntary ; 
yet,  if  the  tenant  has  been  at  any  considerable  ^Xr 
pence  ia  building  or  improving,  equity  will  supply 
die  defective  execution  of  the  power. 

19*  Ixi  inodem  times  a  lessee  at  rack  rent  has  been 
coouddeied  as  a  purchaser  for  a  valuable  consideration. 
And  Lord  Kenyon  has  laid  it  down,,  that  a  lease  being  7  Term  R. 
granted  for  a  valuable  consideration,  and  merely  de-  f  f  ^- 

T      .  /.  /»  •  11  •Shannon  v# 

fective  ia  point  qf  form ;  a  court.  01  eqmty  would  ^radnraec, 
iatetfese,  and  direqt  a  proper  lease  to  lie  granted.       J^^^Jj-  J^ 

T  2 
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But  not  for       '20.  It^hould  howcver  be  observed,  that  courts  of 
o  untecfi*    gqyity  y^  gjyg  no  assistance,  where  both  parties  are 

volunteers.  For  where  the  question,  as  to  the  exe- 
.  cution  of  a  power,  lies  between  an  appointee  under 
the  power,  without  consideration,  and  a  remainder- 
man; the  latter  having  a  vested  interest,  will  be 
clearly  entitled  against  the  former,  unless  the  ap- 
pointee can  show  that  the  interest  of  the  remainder- 
man is  devested,  by  an  actual  execution  of  the  power 
iti  due  form, 
mate.  21.  In  the  case  of  Serjeson  v.  Sealy,  the  widow  of 

Mr.  Pitt  made  a  voluntary  disposition  of  2,000  i,  the 
remainder  of  the  4,000/.  And  Lord  Hardwicke  said^ 
that  this  was  not  an  appointment  for  a  valuable  con- 
sideration, but  only  a  voluntary  disposition ;  and  there- 
fore, as  the  will  under  which  it  was  given,  was  not 
executed  in  the  presence  of  three  witnesses,  it  had  not 
pursued  the  power,  and  consequently  was  a  void  ap- 

Where  there  22.  As  it  is  one  of  the  principal  objects  of  a  court 
3  Cha!^Ca.  of  equity  to  relieve  against  fraud  and  deceit,  it  has 
89.92.122.    been  long  established,  that  where  a  party  interested 

prevents  a  strict  comphance  with  the  circumstances 
required  in  the  execution  of  a  power,  from  immoral 
motives,  there,  if  the  person  who  has  the  power, 
does  any  act  that  plainly  evinces  his  intention  to  ex,^ 
ecute  it,  such  act  will  in  equity  be  deemed  a  good 
execution  of  it. 
6ilb.Cba.  23.  Thus,  where  the  remainder-man  gets  thejdeed 

into  his  possession,  and  will  not  allow  the  tenant  for 
life  to  have  a  sight  of  it^  there  the  tenant  for  life  may 
execute  conveyances,  and  though  he  does  not  pursue 
the  terms  of  the  power,  yet  equity  will  relieve,  even  in 
favour  of  a  volunteer ;  because  the  remainder-man 
shall  not  take  advantage  of  his  own  wrong,  by  with- 
holding from  the  tenant  for  life  the  sight  of  his  power. 


306. 
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24r.  It  is  also  an  object  of  a  court  of  equity  to  re-  Where  a 
lieve  agaitist  all  manner  of  accidents,  even  in  favout  Execution  is 
of  volunteers ;    it   beinff  unconscionable   for  a  re-  prevented  by 

'  °  /»    i_  T  accidtnt. 

mainder-man,  to  take  advantage  of  them.  It  was 
therefore  agreed  in  Bath  and  Montague's  case,  that  if  ^J^^^-  ^^^ 
a  person  made  a  conveyance,  with  a  power  of  revo- 
cation "by  a  deed  executed  in  the  presence  of  four  privy 
councOlors ;  and  he  was  sent  by  the  king  to  Jamaica, 
where  that  circumstance  coidd  not  possibly  be  complied 
with ;  equity  would  allow  him  to  revoke  without  it. 

25.  Although  a  court    of  equity  will,  in  many  But  a  Non- 
instances  aid  a  defective  execution  of  a  power ;  yet  ^ilTnot^bc 
it  will  never  interpose  in  the  case  of  a  non-execution  supplied. 
of  a  power ;  which  always  leaves  it  to  the  free  will  and  2  P.  Wms. 
election  of  the  party  to  whom  the  power  is  given, 

either  to  execute  it  or  not.     For  which  reason  equity 

will  not  say  he  shall  execute  it ;  or  do  that  for  him, 

which  he  does  not  think  fit  to  io  for  himself.     And 

the  intervention  of  death,  between  a  man's  resolving 

to  execute  a  power  and  his  actually  executing  it,  i» 

not  of  itself,  ^ven  in  cases  where  the  act  is  of  such 

a  nature  as  a  man  is  under  an  obligation  to  perform, 

a  ground  for  the  interposition  of  a  court  of  equity  in 

favour  of  the  person  intended  to  have  been  benfited  45",°^^  ^* 

by  the  doing  thereof ;  although  some  steps  be  taken  2  Vern.  69^. 

towards  completing  such  intention.  ^  Cha.Ca.7a. 

26.  A.  having   a  power  of  revocation,   by  any  ?"JJ[on^* 
writing  under  his  hand  and  seal,  and  being  desirous  to  Finch,  273. 
provide  for  his  daughters,  prepared  notes  in  writing,  j  cha."ca. 
which  he  declared  should  have  the  effect  of  his  last  264. 
will,  and  which  he  called  instruments  for  his  counsel 

to  draw  up  his  last  will  in  form.  His  counsel  drew  a 
writing,  and  had  the  same  engrossed,  leaving  blanks 
for  the  names  of  the  trustees.  A.  died  without  exe- 
cuting  this  will,    A    bill   being  exhibited   by  the 

TS 
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daughters,  for  the  portions  given  them  by  these  in- 
structions, an  issue  was  directed  to  try  whether 
these  notes  were  part  of  the  last  will  of  A.,  and  a 
verdict  was  given  that  they  were  a  will ;  whereupon 
th^  Court  decreed  them  to  be  a  good  execution  of 
thfe  power. 
Trent,  o  f  Eq.      S7*  Mr.  Fonblanque  observes,  that  this  case  has 

R      I  yi         COR 

.  .c.4.^^0.  \^Q^  cited  to  prove  that  a  noti-execution  oS  a  power 
will  b^  aided  in  equity  ^  but  that  it  is  clear  from  the 
circumstance  of  directing  an  issue  to  try  whether 
these  notes  amounted  to  a  will,  that  the  Court  did  not 
think  the  accident  of  the  father's  death,  l;>ef6re  he 
had  completed  his  intent  towards  his  younger  chil* 
dren,  a.  sufficient  foundation  for  relief;  it  therefore 
directed  a  trial  to  ascertain  whether  these  notes  wert 
a  will ;  and  it  being  found  that  they  were,  the  question 
then  was  reduced .  to  this,  whether  the  Court  could 
relieve  the  younger  [children,  in  respect  that  the  will 
wanted  circumstances  which  were  required  by  the 
power  to  attend. the  execution  of  it;  which,  as  be- 
tween the  younger  children  and  the  heir,  it  certainly 
would^do }  the  case  being,  by  the  verdict,  a  case  of  a 
defective  execution  only. 
FiggoitT.  28.  A  married  woman  having  a  power  of  revocation 

Com!  Ken.     ^^^  appointment,  and  being  sick,  wrote  a  letter  to 
250.  her  attorney  who  had  drawn  her  settlement,  desiring 

he  would  prepare  a  deed  whereby  she  might  give  the 
inheritance  to  her  niece,  and  on  the  back  of  the 
letter  it  was  written  that  tlie  attorney  should  keep  it 
a  secret.  The  attorney  however  communicated  this 
letter  to.  the  husband,  and  several  days  intervened, 
during  which  the  attorney  swore  that  he  did  not 
propose  any  method  to  the  husband,  or  use  any  means» 
to  prevent  the  revocation.  ITie  question  was,  whether 
this  letter  amounted  to  a  revocation  in  equity ;  and 
it  was  decreed  that  it  did  not. 
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89-  In  the  case  of  Lassells  v.  Lord  Cornwallis,  2  Vera.  465. 
Lord  Keeper  Wright  said,  the  Court  of  Chancery 
liad  not  gone  so  far,  as  where  a  person  had  a  power 
to  raise  money,  if  he  neglected  to  exercise  that  power, 
to  do  it  for  him ;  although  he  thought  it  might  be 
reasonable  enough,  and  agreeable  to  equity,  in  favour 
of  creditors.  But  in  a  modem  case  it  was  held,  that 
where  a  person  had  a  power  of  charging  lands  with 
2,000  /.  which  he  never  executed,  the  power  could, 
not  be  considered  as  assets  for  payment  of  debts. 

30.  By  the  settlement  made  between  Sir  John  Holmes  v. 
Coghill  and  his  son,  certain  estates  were  limited  to  T^es.  49d^ 
him  for  life,  with  a  power  to  charge  them  with  the 
payment  of  2,000  /.     Sir  J.  C.  having  died  in  debt, 
his  creditors  contended  that  this  sum  was  assets,  for 
payment  of  his  debts. 

The  Master  of  the  Rolls  (Sir  W.  Grant)  declared,, 
that  the  power  not  having  been  executed,  the  money 
could  not  be  raised. 

Upon  an  appeal,  Lcmi  Erskine  said,  the  general  12  Vet.  200. 
question  was,  whether  the  sum  of  3,000  £  which 
Sir  J.  C.  had  power  to  raise,  was  to  be  considered  as 
assets.    The  first  ground  upon  which  that  might  be 
maintained  was,  that  jvLs  disponendi  was  to  be  con- 
sidered as  property  itself.    If  there  was  no  case 
directly  in  point,  the  result  of  the  authorities  was, 
that  a  general  power  of  disposition,  not  restrained  as 
to  the  objects  or  the  mode,  was  in  effect  property  : 
The  distinction  between  power  and  property  being, 
that  the  former  was  subject  to  some  restraint,  either 
as  to  the  objects,  or  the  mode  of  disposition ;  the 
latter  consisting  in  general  and  unconfined  dominion. 
f.  There  was    no    doubt,  where    an    attempt  was  l  Cox.  Rep. 
made  to  execute  a  power  in  favour  of  creditors,  but 
the  execution  was  defective,  the  defect  would  be 

T4 
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supplied.     The  law  of  the  Court  was  also  admitted, 
that  if  a  power  was  executed  in  due  form,  but  in 
favour  of  a  volunteer,   the   Court  would   take  the 
subject  from  that  person,  and  give  it  to  the  creditors 
of  him  who  had  the  power.    But  where  there  was 
a  complete  want  of  execution,  it  could-  not  be  sup- 
plied for  creditors.     The  decree  was  affirmed. 
Coke's  Case,       31.  Where  a  person  has  a  power  of  revocation,  by 
Jenk.  Cent!?,  t^®  exercise  of  which  he  may  acquire  an  estate  in  fee 
Ca.  19.         simple,  the  land  will  be  liable  to  debts  due  to  the 

Crown. 


George  v. 
Milbanke, 
9  Ves.  1 90. 
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CHAR  XVIIL 
Haw  Powers  may  he  extinguished  and  destroyed. 


!•  A  complete  Execution. 

3.  Powers  relating  to  the  Land 

may  he  released. 
5.  Powers  appendant  barred  by 

a  Feoffment. 
6*  By  a  Fine  or  Recovery, 
7.  jM  by  a  Bargain  and  Sakf 

*c. 
9*   May     he    surrendered    or 
merged^ 
11.  A  Power  to  lease  not  barred 
by  a  Charge. 


13.  Powers  vi  Gross  not  barred 

by   a  Conveyance  of  the 

Land.  ' 

15.  Unless    the  Estates  are  de- 

vested.  * 
18.  Collateral  Powers  not  barred 

by  any  Conveyance. 
22*  A  Power  may  be  forfeited  to 

the  Crown. 
23.  In  what  cases  it  may  he  ere. 

cuted. 
28.  A  Power  may  be  merged. 
30.  Where  there  is  no  Object  of  ^g 

Power ^  ittecomes  void. 


Section  1. 

THE    first   and   most  obvious  mode  by  which  A  complete 
powers,  whether  relating  to  the  land,  or  col-  ^^ 

lateral  to  it,  may  be  extinguished,  is  by  a  complete 
execution  of  them.   And  it  was  formerly  held,  that 
even  a  partial  execution  of  a  power  operated  as  an  Zouch  r. 
extinguishment  of  it  j  but  this  doctrine  is  not  now  ante,  c.  16, 
deemed  to  be  law.  *  ^*- 

2.  If  a  power  reserved  over  a  legal  estate,  is  de-  Bamad.  R» 
fectively  executed  at  first,  it  may  be  executed  over 
again,  and  the  last  execution  shall  stand  ;  the  fii*st 
being  a  mere  nullity. 
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Powers  re-         3.  Powers  relating  to  the  landi  whether  appendant, 

L^^iy  be  ®^  ^  gT^ss,  may  be  destroyed  by  a  release  to  any 

released.        person  having  an  estate  in  possessioni  remainder,  m 

^'  reversion,  in  the  lands  to  which  the  power  relates : 

for  where  powers  are  given  to  a  person  having  an 

estate  or  interest,  either  present  or  iuture,  in  the 

land,  the  exercise  of  them  is  considered  as  a  ^cies 

of  property,  advantageous  to  him ;  and  there  is  no 

reason  why  he  should  not  be  allowed  to  depart  with,. 

or  exclude  himself  from,  the  benefit  of  it 

Albany's  4, ,  Francis  Bunny  enfeoffed  Miles  Hitchcock,  to 

L  SUI0 

1  Rep.  110  6.  ^^  us^  o^  ^6  B^  Francis  for  life,  and  after  to 
the  use  of  David  Bunny  in  tail,  &c,,  with  a  proviso 
that  it  should  be  lawful  for  the  said  Francis  t9  alter, 
change,  or  determine  any  of  the  uses  Ihnited  in  the 
said  deed.  Afterwards  Francis  Bunny,  by  his  deed^ 
did  remise,  release  and  quit  claim  to  the  said  Miles 
and  David,  the  said  condition,  proviso,  and  agree- 
ment, and  all  his  power,  liberty,  and  authority  afore* 
said*  It  was  resolved  that  the  power  was  destroyed 
by  this  release. 

5*  Powers  appendant  may  be  barred  by  the  feoff- 
ment of  the  persons  to  whom  they  are  given ;  because 
a  feoffinent  with  livery  is  of  such  force  thikt  it  excludiea 
the  feofibr,  not  only  from  all  present,  but  also  from 
all  future  rights  and  titles  j  and  in  Albany's  case  it 
was  agreed  by  the  Judges,  that  a  power  to  revoke  and 
limit  newuses  might  be  utterly  gone  and  extinguishedl 
by  a  feoffin^it. 

6.  Powers  appendant  may  also  be  barred  an4 
extinguished  by  fine,  or  common  recovery ;  of  which 
an  account  will  be  given  under  those  titles. 

7*  Powers  appendant  may  also  be  extinguished  by 
any  of  those  conveyances  which  derive  their  eiffiect 


Powers  ap- 
pendant 
Wredby 
Feoffment, 
ante,  c  4. 

ante,  (  4. 


Byline  or 
Recovery. 


And  by  Bar- 
gain and 
8ale,  &c. 


1  Inst.  342  b.  from  the  statute  of  uses ;  and  which  are  said  to 
ml.  ' 


Tide  XXXII.   Deed.  Ch.  xviiu  §  7—12.  «83 

operate  without  fiansmutation  of  possession ;  as  a 
bargain  and  sale,  covenant  to  stand  seised^  and  lease 
and  release.  For  whoever  has  any  estate  in  the  land, 
may  convey  it  to  another ;  and  it  would  be  unjui»t 
diat  he  should  afterwards  be  admitted  to  avoid,  or  do 
any  thing  in  derogation  of  his  own  adt.  Any  assurance 
therefore  of  this  nature,  which  carries  the  whole  at 
the  grantor's  estate,  operates  as  a  total  destruction  of 
tfa^  powers  appendant  to  it. 

8.  It  should  however  be  observed,  that  a  feofiinent,  l  Inst.  237  a. 
or  other  conveyance  of  part  of  the  land,  is  an  ex- 
tinguishment of  the  power,  as  to  that  part  only ;  and 
the  power  remains,  as  to  the  residue. 

9«  Where  a  person  having  a  power  appendant,  Majbesus- 
makes  a  feoflment  or  other  conveyance,  only  for  the  chM-ffed?*^ 
purpose  of  creating  a  particular  estate,  as  an  estate 
for  Kfe,  or  a  term  for  years ;  this  only  suspi^ds  the 
execution  of  tlie  power,  during  the  continuance  of 
the  estate  created.  And  where  such  assurance  only 
creates  a  charge  on  the  estate,  it  necessarily  subjects 
the  estate  to  that  charge. 

10.  Where  a  person  who  had  a  power  to  revoke  a  Bullock  n 

Thome 

uge,  made  a  lease  for  years,  and  levied  a  fine  for  ^^^  ^[^^ 
assurance  of  the  lease,  without  express  use;  the 
power  of  revocation  was  he(d  not  to  be  e^tingtBshed 
by  the  fine,  but  only  suspended  during  Ijhe  term; 

11.  In  some  cases  a  power  of  leasing,  reserved  to  a  A  Power  to 
tenant  for  life,  will  not  be  extinguished  or  sfuspended  ^^U^  ^r  a 
by  his  conveyance  of  the  estate ;  where  such  convey-  Charge. 
ance  is  made  only  to  create  a  particular  chai^,  and  does 

not  amount  to  a  departing  with  the  wh<de  estate. 

12.  Lord  Onslow  being  tenant  for  life,  under  his  Ren  r. 
marriage  settlement,  with  power  to  make  leases,  con-  ^JjlJ^^^^gg 
weyed  his  life  estate  by  lease  and  release  to  one 
BiiKoe  and  his  heirs,  in  trust  to  apply  the  profits  in 
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payment  of  an  annuity  of  150/.  during  the  Hfe  of 
Lord  Onslow,  and  to  pay  the  surplus  to  Lord  Onslow 
himself.  In  the  year  following  Lord  Onslow  con- 
veyed all  his  estate  to  trustees  for  99  years,  if  he 
should  so  long  live,  for  payment  of  his  debts ;  but 
with  an  express  reservation  as  to  all  leases  granted, 
or  to  be  granted.  Lord  Onslow  afterwards  made  a 
lease  of.  the  premises  in  question  for  21  years,  pur- 
suant  to  his  power ;  and  the  question  was,  whether  the 
conveyance  to  Briscoe  had  destroyed  the  power,  of 
leasing.  Lord  Mansfield  said,  powers  came  into  the 
courts  of  common  law  with  the  statute  of  uses ;  and 
the  construction  of  them,  by  the  express  direction  of 
the  statute,  must  be  the  same  as  in  courts  of  equity. 
The  creation,  execution,  and  destruction  of  them 
depended  on  the  substantial  intention  and  purpose 
of  the  parties.  It  was  said,  first,  that  the  grantor,  in 
this  case,  was  not  in  possession,  and  that  it  was 
necessary  he  should  be,  to  execute  the  power :  but 
he  thought  possession  here  meant  the  receipt  of 
the  rents  and  profits,  which  were  applied  to  his  use* 
If  actual  possession  were  necessary,  a  leasing  power 
could  never  be  executed  where  land  was  in  the  hands 
of  a  tenant.  Secondly,  it  was  contended,  that  by 
granting  away  his  life  estate^  he  extinguished  his 
-power.  Certainly  where  the  whole  life  estate  was 
granted  away,  by  the  intention  of  the  parties,  the 
power  must  be  at  an  end  and  could  not  afterwards 
.  be  exercised,  to  the  prejudice  of  the  grantee :  but 
the-  conveyance  here  w^s  only  to  let  in  a  particular 
charge,  subject  to  which  the  rents  and  profits  still 
belonged  to  Lord  Onslow,  and  the  lease  could  not 
prejudice  the  security,  nor  the  remainder-man,  foB 
the  best  rent  must ,  be  reserved.  It  would  therefore 
be  contrary  to  the  intention  of  all  pa]:ties, .  to  hold 
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tbat  the  power  was  extinguished,  by  the  conveyance 
to  Briscoe.  ^ 

13.  With  respect  to  those  powers  relating  to  land,  Powers  in 
which  are  called  powers  in  gross  ;  as  the  estates  to  be  barred  by  a 
created  by  them  do  not  fall  within  the  compass  of  the  Conveyance 

-  of  the  Land. 

estate  of  the  person  to  whom  they  are  given,  a  mere  Gilb.  Uses, 
alteration  of  that  estate  will  not  affect  them :  hence  if  ^"^^^  ^' 
a  tenant  for  life,  with  power  to  Sisttle  a  jointure,  or 
to  create  a  term  for  years,  to  commence  from  his 
decease,  conveys  away  his  life  estate  by  bargdn  and 

sale,   covenant  to  stand  seised,  or  lease  and  release,  Jenkins  v. 
thesis  conveyances  will  not  destroy  his  powers ;  and  if  f  S™**^ 
he  should  even  make  a  conveyance  in  fee,  by  any  of  io3. 
these  assurances,  as  they  pass  no  greater  estate  than 
the  grantor  has  a  right  to  convey,  the  power  .would 
not  be  affected  by  them. 

14.  A  man  settled  lands  by  fine,  to  the  use  of  Edwards  ▼• 
himself  for  life,  with  a  clause,  that  if  he  should  make  h*J5'*r^ 
a  jointure  to  his  wife,  and  make  a  lease  for  31  years^  410. 
to  commence  after  his  death,  for  raising  8,000/.  for 
his  daughters  portions,  that  then  the  cognize^s  should 
stand  seised  to  those  uses ;  and  limited  several  re- 
mainders over  in  tail,  the  reversion  in  fee  to  himself. 
Afterwards  he  made  a  jointure  pursuant  to  this  power^ 
and  then  bargained  and  sold  the  lands  to  other  per- 
sons in  fee,  by  deed  enrolled,  in  trust  to  raise « por«- 
tions.  The  bargainee  afterwards  conveyed  the  lands 
to  him  by  feoffinent.  Then  he  made  a  lease  for  31 
jears,  to  begin  after  his  death,  for  raising  SfiOOk 
for  the  portions  of  two  of  his  daughters  only ;  and  he 
aqd  his  wife  after  that  levied  a  fine,  sur  *  cognizance 
de  droity  &c. ;  and  afterwards  he  died.  A  person^  by 
the  direction  of  the  lessee  for  31  years,  entered ; 
and  whether  his  entry  were  lawful  or  not,  was  4;he 
Question.  . 
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Lord  Hale  .and  Baron  Rainsford  were  of  opinion,- 
that  the  power  to  make  a  lease  for  31  years^  to  com-- 
mence  after  the  death  of  the  lessor,  was  not  de- 
stroyed by  the  bargain  and  sale  (contrary  to  the- 
opinion  of  Baron  Turner),  because  it  was  a  power 
in  gross,  and  the  estate  for  life  had  no  concern  in  it : 
and  yet  such  a  power  might,  by  apt  words,  be  de- 
stroyed by  release,  or  by  fine  or  feoffment^  which 
carried  away  and  include^  all  things  relating  to  the* 
land.    But  an  assignment  of  totum  staium  suum^  or 
other  alteration  of  the  estate  for  lifcy  did  not  afiect 
such  a  power. 

15.  Where  a  tenant  for  life,  with  a  power  to  join^ 
ture,  or  to  create  any  other  estate,  to  commence  after 
his  own,  conveys  away  his  estate,  by  feoffinent,  to 
a  stranger  and  his  heirs ;  as  this  species  of  assurance 
not  only  transfers  the  estate  which  the  feoffor  might . 
lawfiilly  pass,  but  also  a  tortious  fee,  it  follows  that  the 
indole  inheritance  is  dervested;  and  the  seisin^  out  of 
whidi  the  uses  created  by  the  power  were  to  be  i^edy. 
is  destroyed ;  by  which  means  the  power  beamier  . 
extinct    AikI  if  the  tenant  for  life  levies  a  fin^  or 
sofiers  a  common  recovery  of  the  lands,  the  power 
will  also  be  destroyed;  for  reasonls  whidi  wiU  be 
stated  under  those  titles. 

i€.  If  the  whole  fee  is  in  the  terretenanti  4#S(!9Pt 
to  the  power ;  as  where  an  estate  is  limited  to  A.  j^x 
life,  reBoainder  to  such  uses  as  he  shaU  appoint,  re- 
mainder to  A.  in  fee;  there>  if  A.  conveys  the 
whole  estate  by  lease  and  release  to  a  stianger  in 
fee,  his  power  of  appointment  is  destroyed;  npt^ 
withstanding  it  is  in  the  nature  of  a  power  in  gross.  . 
17.  Where  a  tenant  for  life,  with  powers  of  leaiik 
tog,  jokituring,  and  charging,  is  obliged  to  part  with 
the  beneficial  interest  in  the  estate,  he  conveys  k  Ui 
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a  person  for  99  years*  if  he  shall  so  long  live  ;  by  which 
means  the  freehold  remains  still  in  him,  and  his 
powers  are  not  destroyed.  And  where  he  joins  with  l  inst.  203  h, 
the  remainder-man  in  .offering  a  common  recovery;  "  '• 
the  conveyance  to  make  a  tenant  to  the  jnxecipe  is 
usually  daring  the  joint  lives  of  the  tenant  for  life, 
and  the  intended  tenant  to  the  praxipe ;  by  which 
means  the  reversion  remains  in  the  tenant  for  life,  and 
aU  his  powers  are  thereby  preserved, 

18.  At  common  law  a  naked  authority  is  not  barred  Collateral 
by  a  release  or  any  other  conveyance  of  the  land.  bme"by  wiy 
Thus,  Lord  Coke  says,  if  a  man  by  his  will  devised  Conveyance. 
I^t  his  executors  should  sell  hb  lands,  and  died ;  if  342^^ 
his  executors  released  all  their  right  and  title  to  the 
land  to  the  heir,  this  was  void ;  for  that  they  had 
neither  right  nor  title  to  the  land,  hot  only  a  bare 
authority. 

19*  Upon  the  introduction  of  uses,  this  doctrine  idem. 
was  adhered  to?  and  it  was  held  in  15 Hen.  VII.,  iRep-iHo. 
wfaeie  cestui  que  use  devised  that  his  feo£fees  should 
sell  his  land,  and  died ;  and  afterwards  the  feofiees 
made  a  feoffinent  over ;  that  the  feofiees  might  seH 
against  their  own  feoffinent ;  because  tbe  power  to 
sell  was  merely  collateral  to  the  right  of  the  land. 

20.  When  powers  of  revocation  and  appointment 
were  introduced^  the  Judges,  reasoning  by  analogy 
from  the  preceding  cases,  laid  it  down,  that  powers 
collateral  to  the  land  could  not  be  released,  nor  were 
they  extinguished  or  destroyed  by  a  fecrffaient,  or 
any  other  conveyance  of  the  land :  for  these  powers 
^^g  given  to  strangers,  for  the  benefit  of  some  third 
person,  the  extinction  of  them  would  be  injurious  to 
tfa&t  person. 

21.  Thus  it  said  by  Bopham,  Ch.  Just,  in  Digges's  1  Rep.  174  a. 
case,  that  if  a  feoffinent  in  fee  be  made  to  A.  to  divers  ^"^^  ^^' 
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uses,  with  a  proviso,  that  if  B.  shall  revokei  the  usm 
shall  cease :  there  B.  cannot  release  his  power ;  and  a 
feoffinent  by  him  shall  not  extinguish  it ;  for  the  power 
of  B.  is  merely  collateral,  and  the  land  doth  not 
move  from  him,  nor  shall  the  party  be  in  by  him. 

Vide  Tit.        nor  under  him ;  and  neither  a  fine  nor  a  recovery  will 

in  this  case  operate  as  a  bar  to  the  power. 

A  Power  may      gg.  A  power  of  revocation  may,  in  some  cases,  be. 

to  the  Crown,  forfeited  to  the  Crown,  by  an  attainder  for  high 

treason,  and  by  that  means  become  vested  in  the 
King.  Thus,  if  a  person  is  tenant  for  life^  with  a 
power  of  revocation  over  the  estates  in  refnainder, 
and  he  is  attainted  of  high  treason,  his  eistate  for  life, 
and  his  power  of  revocation,  will  both  be  forfeited. 

InwhatCMet      g«j^  jjj  ^  ^j^^  of  this  kind,  if  the  execution  of  the 

It  may  be 

executed.       power  of  revocation  be  attended  with  circumstances 

inseparably  annexed  to  the  person  of  him  to  whdm 
the  power  is  given>  it  cannot  be  executed  by  the 
Crown.  I  •       • 

5"Hf  ?/^  24.  Thomas  Duke  of  Norfolk  conveyed  his  estate 

Norfolk^  '^ 

Case,  cited     to  trustees,  to  the  use  of  himself  for  life»  remainder 
7  Rep.  13  0.  f^  ^jjg  yg^  ^£  jj£g^  eldest  son  in  tail,  with  several  re- 
mainders over,  with  a  proviso,  that  it  ^ould  be  law*- 
ful  for  the  duke  to  revoke  those  uses,  by  any  writing 
under  his  proper  hand,  subscribed  by  three  witnesses. 
The  duke  was  afterwards  attainted  of  high  treason ; 
and  it  was  determined  that  this  power  of  revocation^ 
although  forfeited,  could  not  be  executed  by  Queen 
jSmith  ▼.        Elizabeth  ^  because  the  circumstances  prescribed  m 
]rvent?'i28.  t^®  ®xpcutio»  of  the  power  were  so  inseparably  an* 
nexed  to  the  person  of  the  dUke,  that  no  one  but 
himself  could  execute  them. 

25.  But  if  the  execution  of  a  power  of  revocation 
'  be  not  attended  with  circumstances  inseparably  an- 
nexed to  the  person  of  him  to  whom  the  power  is 
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^ven;  there,  in  case  ofan  attainder  for  high  treason, 
the  power  itiay  be  executed  by  the  Crown. 

26.  Sir  Francis  Englefield  left  the  kingdom  in  the  Englefield's 
first  year  of  Queen  Elizabeth  by  licence,  and  re-  7R«p.  n. 
mained  abroad  beyond  the  time  of  his  licence.    The 
Queen,  by  her  warrant  under  the  privy  seal,  required 
him  to  return,  and  upon  his  not  complying,  seised 
his  lands.     Sir  Francis  Englefield,  by  indenture  exe- 
cuted  at  Rome,  and  made  between  him  and  Francis 
Englefield  his  nephew,  covenanted  for  the  advance-^ 
ment  of  his  blood,  &c;  to  stand  seised  to  the  use  of 
himself  for  life,  remainder  to  the  use  of  his  said 
B6phew  and  the  heirs  male  of  his  body,  remainder  to 
the  use  of  the  right  heirs  of  his  nephew ;  with  a  pro- 
viso, that  as  his  nephew  was  an  infant,  so  that  his 
proof  was  not  then  iseen,  and  because  the  uncle  did 
not  think  it  convenient  tot  settle  the  said  inheritance 
in  the  nephew  absolutely,  so  long  as  the  uncle  should 
live,  therefore  if  the  uncle,  by  himself,  or  by  any 
other,  should,  during  his  natural  life,  deliver  or  oflTer 
to  the  nephew,  a  gold  ring,  to  the  intent  to  make 
void  the  uses,  then  all  the  uses  should  be  void. 

Sir  Fraricift  Englefield  was  afterwards  indicted  for 
high  treason,  for  compassing  the  Queen's  death,  on 
which  he  was  outlawed.  And  in  28  Eliz.  an  act  of 
attainder  for  high  treason  was  passed  against  him. 
Queen  Elizabeth,  by  letters  patent,  reciting  the  settle- 
meat,  and  power  of  revocation,  on  tender  of  a  gold 
ring,  '^pointed  two  persons  to  deliver  a  gold  ring  to 
fVAncis  Englefield,  which  he  refused.  The  question 
wflto,  whether  this  tender  of  a  gold  ring  to  Francis 
En^efield,  was  a  good  revocation  of  the  uses. 
'  It  was  argued,  that  the  execution  of  this  power 
wng  not  given  to  the  Queen  by  the  act  bf  attainder, 
htcMoA  it  w{t8  inseparably  annexed  to  the  person  of 

Vol.  IV.  U 


i$ir  Erancis  Englefiel4«    f'or  although  the  tender  of  & 
ring  was  a  thing  that  might  be  dcHie  by  any  person, 
yet,  as  liiat  ciicuaistance  was  only  ft  mark  of  the  in- 
tention of  Sir  Francis  £nglfl^el4»  which  intention 
mtitst  arise  firom  liie  opinion  he  himself  should  form 
<if  his  nephew's  future  dispoaitioii  and  conduct,  there- 
fere  no  person  but  Sir  Francis  hitnself  could  direct 
the  tender  of  the  ring.    But  the  Judges  heldt  that 
the  whole  force  and  effect  of  the  pQwer  of  revocation 
ciependsd  on  the  tender  of  th?  rlng»  so  that  the  Queen 
.        might  lawfully  execute  th^e  ppw^r,    and  therefore 
judgement  was  given  for  the  Crown, 
'^w  'Lord  J  Coke  observes,   that  the  coiqiaql  of 
i'rancis  £ngle£eld  were  not  jsatii^fied  with  t](us  judge** 
ment  $  and  tjienefore  advi«^d  a  writ  of  erpor  ^  but  at 
the  next  posliameiit  ^a  i^cial  itpt  was  passed  to  esta- 
1  Hale  p.  c.  blish  t&e  forfeiture  i^  th?  Que^p.    And;  Loci  Hale 
^^^*  has  observed  on  this  case,  that  if  Sir  Fraqcis  £ngle^ 

field  had  died  before  the  Queen  bad  made  the  tender, 
Md  v.  then  the  condition,  which  was  only  limited  to  him 

p^*429  during  his  life,  had  been  determined,  and  the  Queen 
LAt.24.  could  not  have  tendered;  for  the  attainder  could 
Wheeler  °^^  lengthen  the  condition,  longer  than  the  first 
1  Vent.  130.  limitation. 

A  Power  may  S8.  A  power  given  to  a  person,  having  a  pabular 
be  merged,     estate  in  the  land,  may  be  merged  by  his  acquisition 

ofthefeeshnple. 

Cross  T.  ^9-  An  estate  was  limited  to  John  Hay  £or  life. 

?R*^  B  qft  remainder  to  his  wife  for  life,  remainder  tp   th^ 

'  children  of  the  marriage  in  tail,  remainder  to  the 

survivor  of  the  husband  and  wife  in  fee;  with  a 

power  to  the  husband,  by  deed  or  will,  to  charge  the 

lands  with  a  rent.    There  was  no  issue  j  and  the 

husband  in  the  lifetime  of  his  wife,  by  will,  rating 

the  power^  devised,  in  execution  of  his  power^  and  of 


Title  XXXIL    Deed.    Ch.  xviii.  §  «g--Sl^  291 

ail  other  powers^  a  rent  of  100  /.  a  year ;  and  survived 
liis  wife. 

Lord  Thurlow  said  the  power  was  merged ;  but  he 
Tras  also  of  opinion,  that  though  the  power  was  gone» 
and  the  wiJl  purported  tO'  be  an  execution  of  the 
power ;  yet  as  he  evidently  meant  the  charge  should 
take  place  on  the  estate  at  all  events,  it  must  be 
sustained  as  *a  charge  xm  the  estate^  out  of  the  interest 

he  had  at  his  death.  Where  there 

80.  Where  tiiere  is  no  object  for  the  executioa  pf  "  »<>  Object 

..     /.  1^  'J  ^         of  a  Power, 

a  power,  it  of  course  piecomes  void*  .it  becomes 

31.  Thus  where  a  person  had  a  power  given  -  him  ^^'^• 

•      *.  .  *  .         1^1  Roe  v.Dunt> 

by  his  maf  riage  settlement,  to  appoint  the  lands  to  2  Wiis.  R. 
the  children  of  the  maitiage;  and  for  default  of  ^^^' 
appointment,  then  to  dll  the  children  equally;  and 
tiiere  was  but  one  child ;  an  appointment  to  that 
diiTd  was  held  to  be  void,  because  he  took  under  the 
limitation  in  the  settlemerit. 
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Section  1. 

rJ  the  construction  of  deeds,  there  are  two  sorts 
of  rules:  one  general,  and  applicable  to  every 
kind  of  deed :  the  other  particular,  and  applicable 
only  to  some  kind  of  deeds ;  or  to  some  particular 
part  of  a  deed. 

2.  With  respect  to  the  first  sort,  it  is  a  maxim  of 
the  highest  antiquity  in  the  law,  that  all  deeds  shall 
be  construed  favourably,  and  as  near  the  apparent 
intention  of  the  parties  as  possiblie,  consistent  with 
the  rules  of  laLW^-^Benigms  sunt  Jaciendtg  mteirprt^ 
tationes  chartanwif  propter  simplicitatem  laicorumf 
ut  res  magis  vakat  qtiom  pereat. 

3.  If,  however,  the  intention  of  the  parties  be  con- 
trary to  the  rules  of  laW|  it  will  then  be  otherwise ; 
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for  it  would  be  highly  improper  and  inconvenient  to 

permit  private  persons  to  contradict  the  general  rales 

of  law.     Thus,  if  a  person  conveys  lands  to  another  i  inst.  46  K 

and  his  heirs  for  21  years ;  the  executor  of  the  grantee, 

and  not  his  heir,  will  be  entitled  to  the  land ;  because  it 

is  a  rule  of  law  th^t  a  term  for  years  is  but  a  chattel. 

4  Quoties  in.  verbis  nulla  est  ambiguitas^  ihi  nulla  2  Saund.  1 67- 
expositio  contra  verba  expressajienda  est  And  where 
the  intention  is  clear,  too  minute  a  stress  ought  not  to 
be  laid  on  the  strict  and.precise  signification  of  words :. 
according  to  another  maxim-^ta'  fueret  in  Utera, 
heret  in  cortice.  *     .     .    . 

5.  The  construction  ought  to  be  made  on  the 
entire  deed,  and  not  merely  on  any  particular  part 

of  it.    JEir  antecedentibus  et  consequentibus  Jit  optima  carter,  98. 
mlerpretatio.    Therefore  every  part  of  a  deed  ought,  H2. 1  P. 
if  possible,  to  take  effect  y  and  every  word  to  operate,  y     j^  ^67. 

6.  Verba  posieriora  prqpter  eerUtudinem  addita  ad 
priora,  qme  cerHtudine  indigent  sunt  referenda*    And 

if  certainty  once  appears  in  a  deed,  and  afterwards  in  4  x^eon.  248# 
the  same  deed  it  is  spoken  indefinitely,  reference 
shall  be  to  the  certainty  which  appears. 
•    7.  Subsequent  words  shall  not  defeat  precedent  Hard  94: 
ones,  if  by  construction  they  may  stand  together.  ^  ^^*  ^^^* 
But  where  there  are  two  clauses  in  a  deed,  of  which 
the  latter  h  contradictory  to  the  former,  there  the 
former  shall  stand. 

8.  Quando  carta  continet  generalem  clausulam;  postea^ 
que  descendit  ad  verba  spedalia,  qua:  clausula^  generali 
sunt  consentanea ;  interpretanda  est  carta  secundum 
verba  speciaUa^  But  it  is  also  a  maxim,  that  generalis  Carth.  120. 
ebmsula  non  porrigitur  adea  qwtantea  speciaJiter  stmt 
comprehensa.  Therefore,  when  the  deed  at  first  con- 
tains special  words,  and  afterwards  concludes  in 
general  words ;  both  words,  a$  well  general  ^  s|>eclals 

US 
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^all  stand :  for  otherwise  the  getieral  words  wonid 

have  no  efkft. 
6  Rep.  38  k.     .9*  Mala  grammatica  non  viHat  chariam  ••  so  thak 
Cromwell  v-   neither  bad  Latin,  nor  bad  English,  will  make  a  deed 

Gruinsden,  o       » 

1  Ld.  Raym.  YOld. 

^^^'  10.  The  law  will  construe  that  part  of  a  deed  ta 

Auo  V.         precede,  which  ought  to  precede.     As  if  a  person 

s^B^la  ^282    ®^®*  *  ^^^  reserving  rent,  kabendam  for  20  years  j 

so  that  the  reservation  is  placed  befcm  the  habendum^ 

* 

yet  it  is  good  ;  and  the  Judges  by  their  constractioit 
are  so  to  marshal  the  words,  as  to  make  it  a  reser- 
'  vation  of  rent  for  the  whole  term. 

II.  It  is  a  maxim  of  law,  that  idem  sen^per  re/htttr 

1  Inst.  20  5.  proximo  antecedentu    Therefore  if  a  man  gives  land9 

'  to  A.  in  tail,   remainder  to  B.  m  tadem  Jbrmaf 

B.  will  take  an  estate  tail.  But  if  an  estate  be  limited 
to  A.  for  life^  remainder  toB.  in  tail,  lemainder  ta 

C.  in  forma  prasdicta  ;  it  is  void  for  uncertainty. 

Bra.  Ab.  ^^*  Ancient  charters  are  to  be  taken  accopdh^  td^ 

Grants,  89.    t^g  s^nci^nt  usage :  for  there  are  many  dd  grsnta 

generally  and  insufficiently  made,  so  tiist  at  this  day 
they  would  be  void :  but  being  before  time  of  memory^ 
and  having  been  used  since,  therefore  tiiey  are  good  ; 
and  many  liberties  and  franchises  used  thereby  am 
Ijkewi^  good. 
I  Inst,  183 «.      13.  A  deed  is  always  construed  most  strwigly 

against  the  grantor.— Feria  chartarum  JbrHusaceipl^ 
tmtur  contra  proferentem ;  et  gueeUbet  coneesdo  far- 
Ussime  contra  donatorem  interpreianda  est  For  the 
principle  of  self-interest  will  make  men  suffieiently 
carefid  not  to  prejudice  diemselves,  by  using  words 
of  too  extensive  a  meaning.  And  all  manner  of  deceit 
is  hereby  avoided  in  deeds ;  for  people  would  alwaya 
affect  ambiguous  expressTohs^  if  they  w^re  afterwards 
at  liberty  to  put  their  own  construction  on  them;^ 
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14.  Hius,  if  lambbelef  in  the  premiges  of  adeec^  i  lost.  42  a. 
or  a  rent  granted,  generally  j  an  estate  for  life  will  ^^^  ^' 
pass.  So  if  a  man  makes  a  lease  £:)r  the  U^  of  B^  i^nd 
stfterwarda  releases  to  A.  all  his  right  in  the  laiid» 

A.  will  take  an  estate  for  his  own  life ;  because  tiiat  is 
higker  than  an  estatd  for  die  life  of  another. 

15.  Wbere  greneral  wdrda  dtand  done  in  a  itelease^ 
unqualified  by  any  jfeeitals^  they  shall  be  eoiistmed' 
most  strongly  against  the  releascx**  Bat  where  there 
15  a  particular  recital  in  a  deed,  and  general  words 
of  f elease  are  afterwards  itlserted ;  the  genecakty  of 
lii^-  words  ^U  be  ^piaUfied  by  th^  recitaL 

16^  A  reiease  wa9  executed  itt  pursuance  ofanHenn?. 
award ;  k^  which  a  release  of  all  demands  was  in*  ]  sui,^4  u 
sertedL    It  waa  contended,   thslt   the  wc»^  were^ 
suffici^it  to  release  a  growing  rent :  but  it  was  detier-  Thorp«  v. 
mined,  l&at  they  should  not  have  so  e:x!t$nBive  an  Tj^I^t^^ 
efl^ ;  beottkise  they  were  qualified  by  a  pi^cular  235. 
redtat  i 

17.  A  distinction  must  however  be  made,  iti  cases  i  J^eou.  24G. 
of  this  kind,  between  an  indenture  and  a  deed-poll;  g  j^^J  3^2 
For  the  words-  of  an*  indenture  executed^  by  both 

paoiie^  ai^  to  be  considered  a&  the  WYxrds  dTboth: 
but  itt  a  deed-poll,  they  are  the  words  of  the  gmntor, 
Kttd  dhlill  be  taken  moift  strongly  against  him. 

18.  JS  tii^  words  of  a  dted  will  bear  tw6  diferent  1  Inst.  42  a. 
senses,  the  one  conformable  to  law,  and  the  other 

a^HiM  it ;  that  sense  shall  be  preferred  which  is 
doli&viaableto  ]Mt  :•  for  it  is  also  a  maxim,  guod  legis 
c&hUhseiib  ilimjacitffytiriafn.  Thus  if  a  tenant  in  tail 
<stettea^tti/tisUite  fbtlife  generally,  it  shallbeonly 
fttr  the  lifb  of  the  tetiarit  in  tail ;  for  otherwie^  it 
wOkfld  oiMsrate  as  a  wrong. 

19*  ']^he  wt>rd  a$ui  is  scHftetimes  construed  in  a 
di^unctire  setose,  in  otdef  to  support  the  intention 
of  the  parties. 

U  4 
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Chapman  v.      '  20.  A  person  leased  lands  for  21  years,  and  coTe- 

Pliowd!'28l>.   w^^t^d  with  the  lessee  to  make  to  him  and  his  assigns 

1  Inst.  225  a.  a  lease  for  21  years,  to  commence  after  the  end  of 

the  firi^t  term.     The  lessee  died,  and  his  executor 

brought  an  action  of  covenant  for  a  second  lease. 

The  Court  held  that  the  word  and  should  be  construed 

OTj  in  the  disjunctive ;  therefOTe  that  the  lessor  was 

bound  to  makke  a  new  lease  to  the  executor  of  th& 

lessee,  as  being  his  assignee  in  law. 

4  Mod.  156.       21.  It  was  held  in  the  case  of  Davis  y.  Speed,  that 

no  estate  will  arise  by  implication  in  a  deed :  though 
in  conveyances  deriving  their  operation  from  the 
statute  of  uses,  a  use  may  arise  to  the  owner  of  the 
estate  by  implication;  to  which  the  statute  will 
transfer  the  legal  estate, 

22.  In  some  cases  deeds   have   been  construed 

according  to  the  manner  in  which  the  parties  them- 

Cook  y*         selves  appeared  to  have  understood  them«    But  this 

in^  c.  24.    doctrine  has  been  lately  denied  j  and  it  has  been  laid 

down,  that  a  legal  instrument  shall  not  be  construed 
by  the  acts  of  tlie  parties. 
Words  some-      23.  Where  there  are  any  words  in  a  deed  that 
Jected.  *       evidently  appear  repugnant  to  the  other  parts  of  \U 

and  to  the  general  intention  of  the  parties,  th^  will 
be  rejected,  as  insensible.  For  the  words  are  nottbe 
principal  things  in  a  deed,  but  the  intent  and  des^ 
of  the  parties. 
Tit.  16.  c.h  24.  Thus,  in  the  case  of  Berrington  v.  Parkhuist^ 
*  ^^"  if^here  lands  were  limited  to  A.  for  99  years,  if  he 

should  so  long  live  ;  and.  from  and  after  the  deiUh  of 
A.'  or  other  sooner  determination  of  the  estate  limited 
to  him  for  99  years,  to  the  use  of  trustees  and*  their, 
heirs,  during  the  life  of  A«,  to  preserve  coaitiligent 
c^flMinders ;  it  was  determined  that  the  word^r  *^and 
from  and  after  the  death   of  A."  should  be  te* 
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jected,  as  insensible  and  repugnant  to  the  subsequent 
>vords. 

25.  An  evident  omission  or  mistake  will  be  supplied  Omissions 
in  a  deed.     Thus  in  a  case  where  the  name  of  the 
bargainor  was  omitted  in  the  operative  part  of  a 
bargain  and  sale,  it  was  supplied. 

26.  Lord  Say  and  Sele  conveyed  his  estate  to  B.  K.,  Lloyd  v. 
for  the  purpose  of  making  him  tenant  to  the  priBcipe,  i  saik.  341. 
by  a  deed  of  bargain  and  sale,  which  was  worded  in  ^^  M^^*  ^^• 
the  following  manner :  — "  Witnesseth  that  for  and  in 
consideration  of  five  shillings  by  the  said  B.  K.  to  the 

said  Lord  S.  in  hand  paid,  as  also  for  the  cutting  oS' 
of  all  entails,  &c.,  and  for  settling  and  assuring  the 
same  to  the  said  Lord  S.  and  his  heirs,  doth  bargain, 
sell,  and  confirm  unto  the  said  B.  K.,  &c.  The 
Court  was  of  opinion  that  this  deed  passed  the  free- 
hold ;  because  such  was  the  plain  intention  of  it. 
.Upon  a  writ  of  error  in  the  House  of  Lords,  it  was  4Bro.ParU 

•  '  Ca  73 

contended,  that  this  bargain  and  sale  could  not  convey 
any  estate,  because  it  was  not  mentioned  therein  that 
any  person  did  bargain  and  sell.  On  the  other  side 
it  was  argued,  that  it  appeared  prima  facie  that  the 
consideration  money  was  paid  ^by  B.  K.  to  Lord  S., 
and  that  it  was  for  barring  all  entails  and  remainders 
in  the 'premises,  aitd  assuring  the  same  to  Lord  S. 
and  his  heirs.  That  it  appeared,  as  well  by  this  deed 
as  by  the  evidence  on  the  trial,  that  the  lands  therein 
mentioned  were  the  estate  of  Lord  S, ;  and  that  the 
intent  of  the  deed  was  to  make  B.  K.  tenant  of  the 
fieehpld,  in  order  that  a  common  recovery  might  be 
suffered  :  therefore  the  Court  of  K.  B.  was  of  opinion 
that  the  freehold  was  well  conveyed  by  the  deed. 
The  judgement  was  affirmed. 

S7*  Where  there  is  an  evident  mistake  in  a  mar-  Setdemenu 
riage  settlement,  the  Court  of  Chancery  will  rectify  it.  '^^*fi«^- 
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Uvedale  v.  gg.  In  a  settlement  bnds  were  limited  to  the  hu»- 

2  P.  Wms.'     band  for  life,  remainder,  as  to  part,  to  the  wife  for 
^^^*  life,  remainder  of  the  whole  to  the  first  and  other  sona 

of  the  marriage  in  tail  male,  remainder  to  trustees  for 
500  years,  to  raise  portions  for  the  younger  sons  and 
daughters :  the  trust  of  the  term  was  declared  to  be 
to  secure  maintenance  for  the  younger  children  from, 
the  husband's  death,  and  to  pay  the  portions  of  the 
younger  sons  at  21,  and  of  the  daughters  at  21  or 
marriage.  The  eldest  son  sufiered  a  recovery  of  the 
estate  tail.  A  bill  was  brought  to  rectify  the  mistake 
in  the  settlement,  in  placing  the  term  after  the  limi- 
tation to  the  first  and  other  sonsr  in  tail ;  whereas 
the  term  should  have  come  in  before  that  limitation.. 
Targus  v.  Sir  J.  Jekyll  decreed  that  the  settlement  should  be 
2  Ves.'l94.     rectified,  by  placing  the  term  of  500  years  before  the 

estate  tail. 
mereaDeed      gg^  Where  the  words  of  a  deed  are  so  uncertain 

it  is  void.        that  the  intention  of  the  parties  cannot  be  discovered^ 
1  Inst.  20  6.   ^^  jg^^  ^iij  |jg  ^^j J     ^^g  a  gift  to  A.  or  B.  or  to 

one  of  the  children  of  J.  S.,  he  having  four  children,  is 

void  for  uncertainty. 
Windsmorc        SO.  Lands  were  demised  to  T.  H.,  habendum  to 
Hob.  313*.      the  said  TJ  H.  and  three  other  persons 


Resolved,  that  no  one  could  take  immediately  but 
T.  H^,  because  he  was  the  only  party  to  the  dted,  for 
the  rest  were  only  named  in  the  habendum :  and  that 
the  others  could  not  take  by  way  of  joint  remainder^ 
on  account  of  the  word  sisccessiv^^  nor  in  succession ; 
on  account  of  the  uncertainty  who  should  tatke  first, 
and  who  should  follo^I 
Some  Opera-      sj.  Wheie  a  deed*  cannot  operate  in  the  manner 

tion  is  always  .  ,    ,  ,        ,  .       .        •«  i  j    •  ^ 

given  to  a      intended  by  the  parties,  it  will  be  constraea  m  such 
]™|^-  -       a  manner  as  to  operate  in  some  other  way*    Qiunido 

quod  ago  non  vaktutago^  vaieatqnantUsntaSBre potest. 
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In  consequence  of  this  principle  it  lias  been  deter*  . 
nunedt  that  a  deed  which  was  intended  to  operate  as 
a  lease  and  release,  or  bargain  and  sale^  but  could  ante,  ch.  9. 
not  take  effect  in  that  manner,  should  operate  as  a  ^  4^'  ch.io. 
covenant  to  stand  seised. 

39.  A  deed  intended  to  operate  as  a  bargain  and 
sale,  but  which  was  void  for  want  of  a  pecuniary 
ccmsideration,  has  been  held  to  operate  as  a  con- 
firmation. 

33.  A  father  by  indenture,  in  consideration  of  the  Osbom  v. 
love  he  bore  his  son,  bargained,  sold,  gave,  granted,  Cro.  Ja.  127. 
and  confirmed  certain  lands  to  him  and  his  heirs. 
The  deed  was  enrolled ;  and  the  question  was,  whether 
the-  lands  should  pass.  It  was  held  they  should  not, 
unless  money  had  been  paid,  or  estate  were  executed ; 
for  the  use  should  not  pass :  but  because  the  son 
was  then  in  possession,  it  was  held  to  enure  by  way 
of  confinnation. 

di..  So  ¥^iere  a  conveyance  was  void  as  a  lease  and 
release^  because  the  releasor  had  only  a  term  for 
ycara  ia  the  land^  it  Was  resolved  that  it  should  operate 
as  a  grant  and  assignment. 

S5.  A  person  possessed  of  lands  for  a  term  of  999  Manhall  t. 
years,  by  lease  and  release,  for  a  valuable  considera-  oilb.R.  143. 
iion,  granted,  bargained,  sold,  and  demised  them  to 
trustees  and  theit  heirs,  to^  the  use  of  himself  and 
hh  wife  for  their  lives^  remainder  ta  the  heirs  of  the 
wtfe  V  2Uid  covenanted  that  he  was  seised  in  fbe.  It 
was  ai^ned^  that  nothing  passed  by  this  conveyance  ; 
f€€  it  being  only  a  term  in  gross,  no  use  passed  to 
the  trustees  by  the  statute  27  Hen.  VIII.,  which  only 
Mioes  a  use  out  of  a  freehold :  that  no  use  passed  by 
the  lease  for  a  year,  or  bargain  and  sale^  and  there- 
fore the  release  could  not  operate  by  way  oi*  enlaor^e- 
jnent     Bitt  the  Chancellor  was  of  opinion,   that 
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although  the  conveyance  was  void  as  ajease  and^ 
release;  yet,  the  husband  being' in  possession,  knd 
the  word  grant  being  inserted  in  the  release,  it  should 
take  effect  as  a  grant  or  assignment  of  his  whole- 
iilterest  at  common  law. 

36.  A  release  will  be  construed  to  operate  as  a 
grant  of  a  reversion,  in  order  to  effectuate  the  inten^ 
tion  of  the  parties. 

37.  Robert  Edwards  being  entitled  to  a  reversionr 
in  fee,  expectant  on  an  estate  for  life,  by  deed  of 
release,  renounced,  remised,  released,  and  for  ever" 
quit-claimed  all  the  said  premises  to  A.,  and  the  heirfr 
male  of  his  body  ;  and  all  his  right,  title,  and  interest 
therein.  It  was  contended,  that  nothing  passed  by 
the  release  in  this  case,  for  want  of  proper  operative 
words.  There  were  appropriated  terms  to  every  con- 
\*eyancc ;  and  where  the  word  grant  was  used,  being 
genus  generaUsstmunif  if  the  instrument  could  riot 
take  effect  according  to  its  proper  form,  it  should 
operate  in  some  other,  if  by  law  it  could.  But  here 
the  words  were,  renounce,  release,  and  quit-claim ; 
which  were  the  special  form  of  words  adapted  to  a  re- 
lease only  :  therefore  it  could  not  operate  as  a  grant. 
1  Inst.  301  b.  *^  A  release,  confirmation,  of  sudsrendeiv 
&c.  cannot  amount  to  a  grant."    In  the  case  of 

ante,  cb.  10.  Roe  v.  Traumer,  the  word  grant  was  used  j  and  so  it 

was  in  the  cases  there  cited :  but  here  there  was  no 
such  word>  nor  any  thing  (equivalent  to  it ;  conse- 
quently, nothing  passed  by  the  deed.  Lord  Mansfield 
said,  the  rules  laid  down  in  respect  of  the  construc- 
tion of  deeds,  were  founded^ in  law,  reason,  and 
common  sense ;  tliat  they  should  operate  according 
to  the  intention  of  the  parties,  if  by  law  they  might; 
and  if  they  could  not  operate  in  one  form,  they 
should  operate  in  that  which  by  law  would  effectuate 


»5. 
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the  intention.  But  an  objection  was  made  in  this 
case,  which,  it  was  said>  took  it  out  of  the  general 
rule,  and  the  doctrine  <rf/  the  authority  cited :  that 
was,  that  in  the  release  in  question,  the  word  grant 
was  not  made  use  of.  But  that  the  intention  of  the 
.parties  was  to  pass  all  the  right  and  title  of  the  plain- 
tiff in  the  premises^  was  manifest  beyond  a  doubt. 

Mn  Justice   Aston    observed,  that  this  was  the  Vide  Chester 
4;ommon  wording  of  a  releasee;  but  though  in  the  ^uaiu^*"' 
shape  of  a  release,  if  there  were  sufficient  words,  it  Scawcn, 

might  operate  as  a  grant  fiTl^"!*^' 

Judgement  was  given  upon  another  point. 
'   38.  Where  a  deed  of  bargain  and  sale  is  not  en*-  ii  Ves,625. 
rolled,  relief  may  notwithstanding  be  had  in  equity 
upon  it,  as  an  agreement  to  convey :  an  obligation 
arising  upon  it  from  the  payment  of  the  money.     It 
may  also  be  good  as  a  grant  of  the  reversion,  if  the  ^^^•^•'*' 
lands  are  in  the  occupation  of  tenants. 

39*  All  modern  deeds  contain,  in  the  granting 
part,  a  great  number  of  the  most  operative  technical 
word?.  Thus,  in  a  release,  the  words,  grant,  bargain^ 
aell,  release,  and  confirm,  are  always  used :  because, 
if  the  conyeyanqe  should  not  happen  to  be  good  as  a 
release,  it  may  operate  as  a  grant,  a  bargain  and 
sale,  or  a  confirmation* 

,    40*  M^here  a  deed  may  enure  in  different  ways,  the  Where  the 
person  to  whom  it  is  made  shall  have  his  election  ^"^^ee  has 

*  an  filection 

wmch  way  to  take  it.    Thus,  if  a  deed  be  made  by  how  to  take. 
the  words  dedi  et  con^essi ;  this  in  law  may  amount  to  ■^^"^°'  ®^- 
a  grant,  feofiment,  gifl,  lease,  release,  confirmation, 
or  surrender.     And  it  is  in  the  choice  of  the  grantee 
to  plead  or  use  it  the  one  way  or  the  other. 

^1,  Sir  R.  Hey  ward,  being  seised  in  fee  of  the  Heyward's 
^tnaoor  of  D.  &c.,  and  of  divers  lands  and  tenements,  2  Bep.  35. 
ji^hereof  part  was  in  demesne,  part  in  lease  for  years. 
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with  rents  reserved,  and  part  in  copyhold[ ;  by  inden- 
ture, in  consideration  of  a  sum  qf  money  paid  to  him 
by  R.  W.  and  E.  P.,  demised,  granted,  bargained, 
and  sold,  to  the  said  R.  W.  &c.,  the  said  manors, 
lands,  tenements,  and  the  reversions  and  remainders 
of  them,  with  all  rents  reserved  on  any  demise ;  to 
hold  to  them  and  their  assigns,  presently  "sSb&r  the 
decease  of  the  said  R.  Hey  ward,  for  the  term  of 
17  years  j  which  indenture  was  enrolled.  Afterwards 
the  said  Sir  R.  H.^  by  another  indenture,  covenanted 
with  T.  F.  and  others,  to  stand  seised  of  the  premises 
to  the  use  of  himself  and  the  heirs  of  his  body ;  and 
no  attornment  was  made  under  the  first  conveyance. 
The  question  was,  whether  the  balances  sfaoidd 
have  election  to  take  by  the  bargain  and  sale  in  toio^ 
notwithstanding  their  general  entry ;  or  whether  the 
estate  which  passed  as  an  interest  at  common  law, 
should  be  preferred  before  the  raising  an  use.  It  was 
resolved  by  Popham  and  Anderson,  chief  justices,  and 
the  whole  Court  of  Wards,  that  R.  W.  and  E.  P.  had 
election  to  take  it,  either  by  demise  at  the  common 
law,  or  by  bargain  and  sale:  for  wiiere  a  person 
seised  in  fee,  for  money,  demises,  grants^  bargains, 
and  ^ells  his  lands  for  years,  he  who  is  owner  of  tibe 
land,  by  his  express  grants  gives  election  to  the  lessee 
to  take  it  by  ihe  one  way  or  the  other ;  forhe  lath 
sole  power  to  pass  it  by  demise  or  bargain;  tmd 
therefore  the  law  will  not  make  construction  against 
such  express  grant :  and  namely,  in  this  case,  where 
it  would  tend  to  the  prejudice  of  the  lessees ;  fef  If 
the  law  should  force  them  to  take  it  by  demise^  ftal 
they  would  lose  the  rents  reserved  upon  the  letfatt 
for  years.  It  was  also  resolved,  that  this  right'  of 
election  continued,  notwithstanding  the  alteralion  of 
the  estate  by  the  second  indentwfei  Ae  idesth  of  tbft 
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fessor,  and  the  Queen's  right  to  the  wardship  of  the 
heir.    And  that  where  an  estate  passes,   and  the  i  inst.  145  a. 
donee  or  grantee  has  a  right  of  electiori,  such  tight 
descends  to  his  heirs  or  executors. 

4A,  A  lease  was  made  to  A.  for  20  years,  rendering  Darrell  v. 
rent.    A.  entered ;  afterwards  the  lessor  for  money  ^"Jo^es 
paid  by  R,  demised,  granted,  and  to  farm  let  to  B.  the  206. 
same  land  for  four  years  from  the  date  of  the  said  787.^pi. ;,  * 
indenture;  and  afterwards  enfeoffed  by  deed  the 
second  lessee,  before  he  had  elected  to  take  the  lease 
by  way  of  bargain  and  sale,  or  otherwise,  and  before 
any  rent  paid  to  him :  and  neither  upon  the  deed  of 
feoffinent,  nor   after,  did  he  declare  what  way  he 
took  the  lease ;  nor  had  he  any  attornment  from  the 
first  lessee :  and  therefore  Jones,  Just,  was  of  opinion, 
that  B.  had  election  to  take  it  by  demise  at  c(Mnmon 
law,  or  by  way  of  bargain  and  sale,  executed  by  the 
Stat  27  Hen.  VIII.,   according   to   Heyward*s  and  ante. 
Fox's  case :  but  till  election,  he  should  take  it  as  a 
lease  at  common  law ;  and  if  theie  was  no  attommentp 
it  was  as  a  ftiture  interest :  but  if  he  had  received  the 
r^nt  of  the  first  lessee,  this  had  been  an  election  in 
law  to  take  it  by  way  of  bargain  and  sale. 
'  4S.  It  is  laid  down  by  Jenkins,  166,  that  against  a  No  Aver. 
consideFatioa  alleged  in  a  deed,  or  an  use  declared,  luiued 
no  averment  to  the  contrary  can  be  received.    So  of  !p'""^ 
ladsntures  upon  fines  and  recoveries,  where  the  fines 
and  lecoveries  pursue  them.    Nihil  est  tarn  naturaJe 
fuomquilibet  dissolvi,  eo  modo  qtio  ligatyr.    Contract 
by  contract  ^  deed  by  deed ;  record  by  record ;  par- 
liamMt  by  parliament.    And  since  l9ie  statute  <^ 
frauds^  by  ^iditch  all  contracts  for  lands  must  he  in 
writiilg,  no  averment  founded  on  parol  evidence 
which  toads  to  contradict  or  vaiy  a  written  agreement 
tft' in  geueralf  admissibly. 
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"    44.  Upon    a  motion  for  a  new  trial,   the  hcjis 
were,^  that  an   agreement  in  writing  was  entered 
into,   by  which  it  was  stipulated  that  the  grass  and 
vesture  of  hay,  of  a  close  called  Boreham  Meadow^ 
was  to  be  taken  by  one  Ansell.    The-  subscribing 
witness  to  tlie  agreement  deposed,   that-  when  the 
written  agreement  was  made,  it  was  also  agreed  by 
thje  parties  by  parol,   that  Ansell  should  not  only 
have  the  hay  of  Boreham  Meadow,    but  also  the 
whole  po^ession  and  soil  thereof,  and  of  another 
close   called    Millcroft.     Ix)rd    Mansfield  admitted 
this  evidence;   but  the  Court  of  Common  Pleas 
said, — "  We  are  all  clearly  of   opinion^  that  no 
parol  evidence  is  admissible  to  diswnul,  and  sub- 
stantially to  vary,  a  written  agreement.  The  parol 
evi4ence  in  the  present   case ,  totally  annuls,   and 
substantially  alters  and  impugns,  the  written  agree- 
ment." .  * 

45.  An  action  on  the  case  was  brought  for  the  use 
and  occupation  of  a  house,  of  which,  it  was  agreed  in 
writing,  that  a  lease  should  be  let  by  Christiana 
Preston  to  Abraham  Gamage,  for  ^1  years,  at  26  A 
per  annum.  Gamage  died,  and  made  Merceau  his 
executor,  who  paid  into  court  96  L  for  one  year's  rent* 
On  the-  trial  the  plaintiff  oftfered  to  show  hy^  parol 
evidence,  that  besides  the  26  /•  jper  carmwnh  the  de* 
fendant  had  agreed  to  pay  2  i.  12  ^.  6</.  a  year,  being 
the  ground-rent  of  the  premises,  to  the  ground  land- 
lord; but  no  evidence  was  offered  of  the  actual 
payment  of  such  ground-rent  during  the  testator's 
liie  ;  without  which,  Ld.  Qh.  .Just,  de  Grey  thou^t 
such  parol  evidence  inadmissible,  and  nonsuited  th^ 
plainti£&  Upon  a  motion  to  set  aside  the  nonsuit, 
Mr.  Justice  Blackstone  declared  his  opinion  that  it 
was  right  to  reject  this  evidence.   That  courts  should 
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W  very  cautious  in  admitting  any  evidence  to  supply 
or  ei:plain  written  agreements^  else  the  statute  of 
frauds  would  be  eluded^  and  the  same  uncertainty 
introduced,  by  suppletory  or  explanatory  evidence,, 
which  that  statute  had  suppressed  in  respect  to  the^ 
principal  object.  It  never  ought  to  be  sufiered  so  as, 
to  contradict  or  explain  away  an  explicit  agreement ;: 
for  that  was  in  effect  to  vary  it.  Here  was  a  positive 
agreement  that  the  tenant  should  pay  S6&  Should 
the  court  admit  proof  that  this  meant  S8/L  }2s.6d.? 
What  was  it  to  the  tenant  to  whom  the  rent  was  to 
be  paid»  so  as  he  was  obliged  to  pay  more  than  his 
contract  expressed.  The  court  could  neither  alter 
the  rent,  nor  the  term. 

46.  The  same  doctrine  is  established  in  equity;  2At]r.384. 
for  Lord  Hardwicke  has  said,  that  to  add  any  thing  to  b!ju  kV 
an  agreement  in  writing,  by  admitting  parol  evi*  ^^'* 
dence,  which  would  affect  land,  was  not  only  contrary  Tinney,  * 
to  the  statute  of  frauds,  but  to  the  rule  of  the  common  TI'a'*  ^'  ^' 
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law,  before  that  statute  was  in  being ;  and  it  has 
been  laid  down  by  the  Court  of  Exchequer,  that  Biustead  v« 
where  there  is  an  agreement  in  writing  executed,  no  S*^*?"^"* 
evidence  can  be  given  to  supply  any  defect  in  it, 
which  was  intended  to  be  part  of  it,  but  not  inserted ; 
for  that  would  be  to  evade  the  statute  of  frauds,  and 
introduce  more  peijury. 

'47.  There   are,  however,    some  cases  in  which  But  admitted 
averments,  founded  on  parol  evidence,  of  collateral  Ihem^^^'^ 
facts,  tending  to  support  or  explain  a  deed,  have  been  5  Rep.  68  b. 
admitted.  Thus,  in  the  case  of  a  bargain  and  sale  to 
uses,  an  averment,  that  a  pecuniary  considei^tion  was  j"23!  ^  ^' 
^ven,  might  have  been  made  before  the  statute  of  iR«p*  176  a, 

2  Holl    Ah 

ff^ids,  and  is  still  allowed ;  because  such  an  aver^  786.  N.pt.i, 
meat  stapds  with  the  deed.  Pedeil'RCase, 
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ADte>  §  45.        4fi.  Ift  the  case  of  Preston  v.  Merceau,  Sir  W.  JUack* 

stone  observed,  that  with  respect  tocofiateral  matten^ 

parol  evidence  might  be  admissible:   the  plaintiff 

might  show  who  was^  to  put  the  house  in.  repair,  or 

the  like,  coneermng  wbicb  nothing  was  said ;  but  he 

could  not  by  parol  evidence  shorten  the  term  t# 

fixurteen,  or  extend  it  to  twenty-five  years ;  or  make 

the  rent  other  than  26  L  a  year* 

The  King  v,       49*  In  a  modem  case,  the  consideration  eiq^ressed 

Scammen-      ^  ^  deed  of  conveyance  was  28 /j,  but  parol  evidence 

4  Term  R.      Was  admitted  to  prove  that  SO  /•  was  th>e  real  consider* 

ation ;  and  Lord  Kenyon  saidj  it  was  clear  tliattba 
party  might  prove  other  considerations  dian  dioee 
expressed  in  the  deed ;  it  was-  permitted  in  eil  cases 

of  covenants  to  stand  seised  to  uses. 

« 

The  King  ▼.  50.  In  a  subsequent  case^  parol  evidence  waa  re- 
STerm^k.  reived,  to  prove  that  a  sum  oi  money  was  paid  as  an 
379.  apprentice  fee;  though  no  fiaention  of  that  circiiiii« 

stance  was  made  ii>  the  contract  of  apprenticeship  : 
and  Lord  Kenyon  observed,  that  this  parol  evidenee 
was  not  o£fered  to  contradict  the  written  agreraoei^ 
but  to  ascertain  an  independent  fact,  and  tberelwe 
it  was  properly  received  in  evidence. 

Aad  where         51.  In  the  case  of  an  ambiguitas  patens^  that  is,  an 
Ainblgui*y!     ambiguity  which  appears  tipon  the  face  of  the  instru- 
ment, no  averment  is  allowed;*  but  in  the  case  of  an 
amUgwtas  iatenSf  an  averment  supported  by  parol  evi- 
dence is  admissible.  Hence  Lord  Bacon^s  maxim,  28. 
*;  Ambigtdtas  verborum  latens  wrificatione  supplefnr: 

nam  quod  ejcjhcta  oritur  ambiguum^  i>erificaehnejfttti 

Harding  V.  wllitut.  Thus  if  a  feofRnent  be  made  of  the  manor' 
Suffolk, 

1  Rep.ia  <^  S.,  and  the  feoflbr  has  a  manor  caDed  North  S.^ 
Ch^.  74.        gjud  another  called  South  S.,  parol  evidence  vrtflbc 

admitted  to  show  which  mitnor  was  meant.  * 
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*  tn.  T1iii»  doctrine  is  not  altered  by  the  statuMf  of 
fimids ;  it  being  Mw  beld  that  parol  evidence  is  aid^ 
missible  in  all  <;ases  of  latent  ambiguities*  And  m  the 
esse  of  Merest  r  Ansell^  tbe  Court  of  Connanen  Fleas  ante,  §  44# 
nmdf  that  in  name  cases  of  deeds>  whera  there  were 
tUfD  Johns  named^   or  two  bhuek  acres  meittioned^ 
paroi  evidence  might  be  admitted  to  expkin  whieh 
idttif  or  which  Mack  acre,  was  <neant« 
53.  In  a  modern  case  Lord  Thuriow  said — "  If  i  Br».B^ 
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there  be  a  latent  ambiguity,  it  must  be  explained  by 
parol  evidence  ^  iM  though  the  words  do-  not  prima 

facie  impwt  am  ambiguity,  yet  if  such  ambiguity  can 
be  madse  to  appear  from  parol  evidence,  it  mu^  b« 
admitted  to  explain  it,  a»  well  as  to  raise  it :  but  if 
words  have  m  themselves  a  positive  precise  sense^ 
I  hsve  no  idetf  of  ita  being  possible  to  change  them ; 

ttnd  I  take  i«  to  be  an  established  rule  that  words 

cainndt  be  changed  in  that  manner/* 

r  54,  Where  it  is  aMeged  in  a  cburt  of  equity  that  a  ^"**  ^*»»« 

material  part  of  an  agreement  has  been  omitted  by  Fraud  or 

fimud;  or  that  the  intention  of  the  parties  has  been  x^'S^^Ea 

mistaken,  and  misapprehended  by  the  drawer  of  the*  B.  j .  c.  3. 

deed  ;  parol  evidence  will  be  admitted  to  prove  such  ^  ^'' 

fraud  or  mistake. 
SS.  It  is  a  nde  of  law  that  a  person  shall  always  be  Where  a 

estopped  by  hi^  own  deed ;  that  is,  he  shall  not  be  rates  tuTan 

allowed  to  aver  imything  in.  contradiction  to  what  he  fl^PP?^- 

.  V         1         ^    1  iM  1  :i  1  Inst.  352  a. 

has  mce  so  solemnly  and  deuberately  avowed. 

•^  Thus  if  a  pe^cm  makes  a  lease  for  years»  by  ii^"*^  Y34* 
indenture),  of  lands  wherein  he  has  nothing  at , the 
tane,  and  after  purchases  those  lands,  the  lease  will 
be  good :  because  the  lessor  is  estopped  to  say  he  did 
not  demise  them.  If  however  such  a  lease  be  made 
by  deed-poUr  the  lessee  will  not  be  estopped  from 
averring  thai  the  lessor  had  nothing  in  the  land  at  the 
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time  of  the  lease  .made ;  because  the  deed-poll  is  only 
jthe  deed  of  the  lessor ;  whereas  the  indenture  is  the 
deed  of  bpth^ 

Idem.  ^.  When  an  interest  actually  passes  by  a  lease^ 

ibere  is  no  estoppel ;  though  the  interest  purported 
to  be  granted  be  really  greater  than  the  lessor,  at  that 
time>  had  power  to  grants.  As  if  A.^  lessee  for  the 
life  of  B.,  makes  a  lease  for  years  by  indenture,  and 

'  If eham  ▼.       afterwards  purchases  the  reversion  in  fee,  and  then 

,^^^^iQg^  B.  dies;   A.  shall  avoid  his  own  lease,  though  the 

years  expressed  in  the  lease  be  not  expired. : 

.lln8t,45a.       ^8.  If  A.  seised  of  10  acres,  and  B.  of  other  lO 

acres,  join  in  »  lease  for  years,;  by  indenture  theie 
ure  several  leases,  according  to  their  several  estates^ 
^d  no  estoppel  is  wrought  by  the  indenture  to  either 
p^y^  because  each  has  an  es|;ate  whereout  suidh 
iease  for  years  may  be  derived.  For  the  reason  why: 
estoppels  were  at  any  time  alloiv^d  was,  because 
otherwise,  when  the  party  <had  nothing  in  the  lands^ 
the  deed  must  be  i^solutely  void, 
i  Just.  352  IT.      59*  fveiy  estoppel  ought  to  be  radprocal ;  that  is,. 

to  bind  both  parties*^  This  is  the  reason  that  regularly 
a  stranger  shall  neither  take  .advantage,  nor  be  bound 
by  an  estoppel.  Privies  in  blood,  as  the  heir ;  privies  in 
estate,  as  the  feofifee,  lessee,  &c»^  privies  in  law,  as  lord 
by  escheat,  tenant  by  the  curtesy,  tenapts  in  dower, 
and  others  that  come  in  by  act  of  law,  or  in  the  post ;. 
shall  be  bound,  and  tak^  advantage  of  estoppels. 
Skijpwith  60.  A  lessee  is  not  estopped  by  the  description  of 

1  Strafe'io.    ^^  ^^^  contained  in  his  lease,  for  this  is  not  the 
Fairtitie  v.     essenco  of  the  deed :  he  may  therefore  show  that 

2  Term  R.     what  is  these  called  meadow,  has  bee^i  sometimes 
169.  ploughed. 

Construction      Qi.  It  was  foonedy  held,  that  conveyances  to  uses 

^cestoifses.  sdmuld  becoustrued  like  wills  j  that  i9»  according  ta 
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^intentton  of  the  parties,  though  not  expressed  ia  Carter  v. 
the  proper,  legal,  and  technical  words,  required  ia  ^^f^^^*  \ 
conveyances^  deriving  their  eflfect  from  the  commoh  208. 
kw.    This  doctrine  is  partly  denied  by  Lord  Hard-  ]^^  "' 
wicke,  \dio,  in  a  case  where  the  question  was,  whether,  Carth.  343. 
in  a  covenant  to  stand  seised,  the  Vords  were  to  be  vaflieT  ^' 
construed  strictly,  said — "  It  is  objected  that  there  2  Vet.  252. 
is  no  ^trarrant  to  construe  a  deed  to  uses,  as  to  the 
limitations  and  words  of  it,  in  a  greater  latitude  than 
a  conveyance  at  common  law ;  and  if  construed  in  a 
dilftrent  manner,  would  cause  great  confusion  ;  which 
I  hold  to  be  true  in  general.    For,  the  statute  joining 
the  estate  and  the  use  together,  it  becomes  one  en^ 
tire  conveyance,  by  force  of  the  statute ;  and  the 
words  are  to  be  construed  the  same  way :  but  this  is 
to  be  taiken  with  some  restriction.     As  to  the  words 
•of  limitation  in  a  deed,  they  are,  to  be  sure,  to  be 
construed  in  that  manner,  viz.  in  the  same  sense : 
but  where  they  are  words  of  regulation  or  modifica- 
tion of  the  estate,  and  not  words  of  limitation,  I 
<hiiik  there  is  no  harm  in  giving  them  greater  latitude 
in  deeds  on  the  statute  of  uses,  which  are  trusts  at 
common  law';  than  in-  feoffinents^  which  are  strict 
txmveyances  at  common  law.'*  ' 

€&.  If  it  should  be  established  that  conveyances 
to  uses,  which  are  now  become  *  the  common  assur- « 
4uiGea  of  the  reaimi  were  to  be-  construed  in  the  same 
manner  as  wills,  even  with  respect  only  to  the  words 
<if  regulation,  or  modification  of  the  estate ;  such  a 
doctrine  would,  in  some  degree,  tend  to  introduce 
all  that  latitude  and  uncertainty  which  now  prevails 
in  the  construction  of  testamentary  dispositions*  Of 
this  opinion  was  the  late  Mr.  Booth,  the  most  able 
conveyancer  of  the  last  centuiy ;  who  says^in  one  of 
his  opinionfly  **  If  deeds  of  uses  must  be  governed  by 
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tiie  same  rales  as  prevafl  with  respect  to  viHs,  &eit 
a  limitation  to  a  man's  mal6  descendants,  or  nale 
diiltireiit  may  create  an  estate  in  tail ;  and  an  abaa^ 
lute  inheritance  may  pass  by  a  limitaltion  to  the  me 
of  the  grantee  for  ever ;  which  will  produce  infinite 
confusion.'' 

63«  Mr.  Booth's  opinion  is  confirmed  by  Lord  C«  J« 
Willes  and  his  breliireh,  in  the  case  of  Tapner  v. 
Marlott ;  where  he  says«^<^  As  to  what  was  inskted 
uporif  that  a  conveyance  to  uses  is  to  he  construed 
as  a  will,  and  in  a  different  manner  from  other  con* 
veyances,  we  are  all  clearly  of  a  coatrary  opinioo. 
For  since  the  statute  of  lises,  an  use  is  turned  into  a 
legal  estate,  to  all  intents  and  purposes ;  it  must  be 
conveyed  exactly  in  the  same  manner,  and  by  the 
same  words :  and  if  it  were  otherwise,  as  most  coiti- 
veyances  are  now  made  by  way  of  use,  endless  con&u 
sion  would  ensue. 

64.  Lord  Thurlow  and  Lord  Kenyod  have  fully 
assented  to  this  doctrine.  Hierefore  it  may  now  be 
laid  down  as  settled,  that  conveyances  to  uses  aie  t^ 
be  construed  in  the  same  manner  ase  deeds  deriving 
thieir  effect  from  common  law. 

65.  Declarations  of  truirt  are  construed  in  the  saiae 
manner  as  common  law  conveyances,  wh^re  an  estate 
is  finally  limited  by  a  deed,  without  any  kind  of  re- 
ference to  a  further  execution  of  the  trust,  by  a  onir- 
veyance  directed  to  be  made.  For  in  such  cases  any 
occasional  conveyance  that  may  at  any  time  be  te^ 
quired  of  the  legal  estate  from  the  trustees,  may  well 
be  deemed  a  matter  of  form  only ;  and  not  otherwise 
requisite  than  for  the  mere  purpose  of  investing  the 
subsisting  trusts^  whatever  they  may  be,  with  their 
commensurate  legal  estates. 
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66.  But  a  declaration  of  trust,  whose  effect  is  re-  Idem. 
fenred  to  another  conveyance,  directed  to  be  made  i  Atk.  608. 
for  its  establishment,  which  was  formerly  called  an       ^*" 
executory  trust,  may  reasonably  be  considered  as  left 
to  some  degree  of  modification,  by  that  supplemental 
part  of  the  deed,  viz.  the  conveyance  to  which  the 
completion  of  the  trusts  is  referred.     And  such  con- 
veyance may  be  directed  to  be  made,  so  as  to  effec- 
tuate the  intention  of  the  person  creating  the  tihist, 
with  less  regard  to  the  strict  rules  of  construction, 
than  in  a  case  of  a  trust  executed. 

67-  Articles  of  agreement  being  only  considered  Of  AnicW 

as  .preparatory  to  something  which  is  to  be  completed  ^^nf^^" 

afterwards,    the  construction  of  them  is  different 

from  that  of  regular  conveyances  ^  it  being  a  rule  2  Atk.  545. 

to  look  on  them  merely  as  the  heads  of  what  has  ^^}^^\i^* 

1  .  ^1       .  vol.  2. 374. 

been  agreed  upon  between  the  parties,  and  only  as 

minutes  drawn  up  by  them,  to  lay  before  counsel; 
in  order  to  direct  and  guide  them  to  cany  the  intent 
and  scheme  of  the  parties  into  execution.  Tliere- 
fore  the  Court  of  Chancery  will  mquld  them  in  such 
a  manner,  as. to  cqmpreihend  what  appears  to  be  the 
manifest  intent  and  design  of  the  parties,  without 
paying  a  nice  attention  to  the  legal  sense  or  opera- 
tion of  the  words  which  may  be  made  use  of  in 
framing  the  articles. 

68«  This  doctrine    is    particularly  applicable  to  infra,  22. 
articles  of  agreeii;ient  made  previous  to  marriage. 
And  where  a  covenant  to  convey  property  at  a  Lincaln  r. 
future  time  is  inserted  in  a  marriage  settlement,  it  ^^^^  23» 
will  be  construed  in  the  same  maimer  as  an  article  of 
agre^nent* 
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Section  1« 

AVING  stated  the  general  rules  arid  prin6ple» 
established  for  the  construction  of  deeds,  I 
shall  proceed  to  the  exposition  of  the  formal  parts 

imMk  v\  9%      of  a  deed ;  in  the  order  in  which  they  have  been 

)t  ^*-  mentioned. 

\yw«  S«  With  respect  to  the  date  of  a  deed,  which  is 

the  description  of  the  time  when  it  was  made,  bj 
inserting  ihe  day  of  the  month,  the  year  of  the  King, 
and  the  year  of  our  Lord ;  it  may  be  placed  either 
at  the  bqpnning  or  the  end«  In  deeds  indented, 
it  19  now  usually  {daced  at  the  beginning ;  and  ia 
iUnni^  polU  at  the  end. 

\  Ws^  i^v^i         :i  \\\  iUnntr  times  deeds  were  not  dated,  because 

\\\p  UinitatkuA  of  prescription,  or  time  of  memory^ 


TiOeXXXlt   Deed.  Ck.*K.  §3—8/  919 

«ften  changed ;  and  then  it  was  held  for  law,  that  Sr  Tiu3U  c.S. 
deed  bearing  date  before  the  limited  time  of  ^rescrip- 
tion,  was  not  pleadable.    But  it  became  customary, 
about  the  time  of  Edward  II.,  to  insert  the  date  in 
all  deeds,  which  has  been  practised  ever  since. 

4.  It  is  not,  however,  absolutely  necessary  that  a 
deed  should  be  dated ;   for,   as   has  been  already,  c.  2.  ( 80. 
stated,  if  a  deed  has  no  date,  or  bears  an  impossible 
date,  it  will  take  effect  from*  the  time  of  its  delivery. 
'   5.  Deeds  take  place  according  to  the  priority  of 
their  dates,  or  times  of  delivery ;  it  being  a  maxim 
of  the  common  law,  qui  prior  est  tempore^  potior, est 
injure.    But  it  has  been  shown  that  there  are  many  Tit  12.  e.  ^ 
cases  where  a  purchaser  or  mortgagee  may,  by  ob-  Jjf  J5.  ^  ^^ 
taming  an  assignment  of  a .  prior  legal  estate,  obtain  §  27. 
a  preference  over  a  person  claiming  under  a  prior 
deed :  and  in  consequence  of  the  register  acts,  a 
deed  duly  registered  will  take  place:  of  a  prior  deed  infra, c 28. 
not  registered. 

6.  Where  two  deeds  bear  the  same  date,  and  ma-  Taylor  t. 
nifestly  contain  but  one  agreement,  that  deed  shall  j  ^^^^  ^q^^ 
be  presumed  to  be  first  executed,  which  will  best 
support  the  clear  intention  of  the  parties. 

7.  With  rei^ct  to  the  parties  to  a  deed,  they  are  Parties, 
either  active  or  passive.    Those  who  grant,  demise, 

or  release,  are  die  active  parties,  and  are  called  the 
gprantors,  lessors,  and  releasors ;  those  to  whom  lands 
are  granted,  demised,  or  released,  are  the  passive 
parties,  and  called  the  grantees,  lessees,  or  releasees* 

8.  If  several  persons  join  in  a  deed,  some  of  whom  i  In^t*  ^  «« 

^nu/^h   ft  I 

are  capable  of  conveying  or  taking,  and  others  inca* 
pable;  it  shall  enure  and  be  cd^istnied  as  the  deed  of 
those  only  who  are  capable  of  conveying,  and  to  those 
only  who  arerapable  of  flaking  ^  for  the  inciqpacity 
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of  Bome  of  the  parties  will  not  render  it  invalid^  Mfl^ 
those  who  zn  capable^ 

1  Rep.  76  a.       9«  Ahiiough  a  tenant  for  life  can  only  grant  awi^ 

~"  his  own  life  estate,  yet  if  he  is  joined  in  the  deed  1^ 

the  remaindeivinan  or  reversicaiai;   tin^    vasf   to*. 

gather  oaoMSy  the  inheritance j  for  •eadi  (passes. ius 

own  estate. 

How  to  be         10.  Tbe  paorties  to  adeed  oiu^btlobe desQribbdbr 

tlidr  proper  chriatim  and  mmames,  diear  task,  ^0¥. 
fession,  and  plaoe  of  residence.  But  mistakea  in  the 
descriptkm  of  the  paorties  wiR  not»  unless  very  gjaosBi^ 
make  a  deed  \<oid ;  for  if  the  deacriptioQ,.  however 
imperfect,  is  8«a£Scient  to  distinguish  the.  person  4^ 
scribed  from  d&  otiiersyit  will  be  good«<-n2tfiAi7comfictf 

11.  Persons  who  iiave  several  christian  names^aa 
Thomas  Henry,  &c.,  frequently  «se  only  .the  ftst 
name :  and  in  that  case,  if  lliey  are  described  in  « 
deed  by  the  first  name  only,  it  will  be  good.    For 

188  h  th»,  there  is  an  aurii(»ity  inBmcton,  who,  qieaking 

of  l^al  prooeedings,  an  virich  the  descriptioa  of  the 
parties  shonld  be  particutariy  aecuiate,  aays-^^^*  quU 
binomnis  Juerit^  me  M  nomine  propriOf  sive  in  cc^^ 
.  nomine^  iUud  nomen  4enendtmi  erit,  fuo  s^letjrequtn'^ 
tins  oppeUaru 

I  Inst.  3  a.         12^  If  lands  be  granted  to  Robert  Ear)  of  Peni- 

broke,  when  his  name  is  Henry ;  or  to  George  Biribo|^ 
of  Norwich,  wfcien  his  name  ss  Jdim ;  it  wiU  be  fo^ 
For  in  these  and  the  1^  cases,  no  doubt  or  uncei^ 
tainty  can  arise;  as  there  can  be  but  one  peraon 
having  those  dignities. 

Carth.  440.        ^^  I^  ^  ^'^  ^7  ImA  Holt»  that  a  giant  ta  a 

doke's ^eldest  son,  fay  the  name  of  nai^qpus}  or.  to 
the  eldest  son  of  a  msBanfm  by.  the  noma  4)f  ^dl. 
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et  sic  de  smiUbui ;  would  be  good:  beeauseoftfae 
common  curtesy  of  England;  and  their  plices  in 
heraldry.  i 

14.  A  wife  is  agood  name  of  pordiasey  without  a  l  lin^t.  3«. 
christian  name ;  and  so  it  is  if  a  chnsttan  name  be 

added,  and.miBtaken ;  for  utile  per  tnutUe  nan  vUiatur^ 
But  if  an  ordinary  person  grants  by  his  simame  only, 
withoat  any  nune  of  baptism;  or  by  his  name  of 
baptism,  without  any  sirname ;  in  these  and  die  like 
cases,  the  deed  will  be  void  for  uncertainty:  unless 
there  be  some  other  matter  in  the  deed  to  help  it ; 
or  something  done  after  to  supply  the  defect 

15.  A  name  acquired  by  reputation  only,.  wiH  be  Idem, 
considieied  as  a  sufficient  description ;  for  all  simames 
were  originally  acquired  by  reputation.    Hence  it 

has  been  tiften  held,  that  a  bastard  is  stifficiently 
described  by  the  name  by  which  he  has  been  usually 
known.  ' 

46L  A  person  to  whom  an  estate  in  remamdrr  is  Idem.  '^i 
Ihnited,  may  be  described  in  a  deed,  witiiout  men* 
ttoning  dther  his  christian  or  simame ;  asif  acemain* 
der  is  limited,  primogemto  JSUo^  or  setuori  puero^  of 
J.  S.,  it  will  be  good.  And^in  the  mraal  iimitationof 
remainders  to  persons^  unborn,  liiey  are  necessarily 
described  in  this  manner. 

17*  The  word  issue  is  a  good  description  in  a  deed.  Idem. 
and  is  equivalent  to  the  words  child  .or  ehtldrca : 
therrfore  a  remainder  to  the  issue,  or  issue  of  thefaody 
of  A.,  b  good. 

18.  In  consequence  of  the  maxim,  that  nemo  est  Tit.  IS.  c.  1. 

hofres  viventis^  an  immediate  gaint  to  the  heirs  of  A.  ^ 

is  void.    But  a  remainder  may  be  limited  to  the  heirs 

of  A. ;  which  will  be  good,  in  case  A.  dies  during  the 

<  continuance  of  the  particular  estate,  or  at  the  instant 

u>f  its  determination.    Aad  a  grant  to  the  bevs  of  a 
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p^rscNi  who  is  4ead,  is  good  ^  for  in  that  case  the 
iwordiheirs  is  a  suffiaent  description  of  the  person 
intended  to  take« 

19*  A  limitation  in  'remainder  to  the  right  heirs  of 
A^  and  B.,  will  give  4iuch  heirs,  if  their  parents  die 
jduring  the  particular  estate,  an  estate  in  c(xnmon« 
But  a  limitation  to  the  heirs  of  husband  and  wife  will 
be  considered  as  a  limitation  to  the  heirs  of  them  both^ 
according  to  that  relation ;  jthat  is,  to  the  children  of 
both. 

SO.  The  word  heir,  in  the  singular  number,  is  a 
sufficient  description,  by  which  an  estate, may  be 
limited. 

21.  Lord  Coke  says,  if  a  remainder  is  limited  to 

the  heirs  female  of  the  body  of  A.,  and  A.  dies 

leaving  a  son  and  a  .daughter,  the  daughter  can  take 

iiothing  by  this  limitation,  because  she  is  not  heir : 

for  the  person  claiming  under  such  a  description  must 

fully  answer  it ;  and  consequently,  a  person  having 

only  half  the  description  will  be  excluded.    Now  the 

description  consists  of  two  parts ;  one  requiring  that 

the  donee  should  be  heir  ^  the  other,  that  the  donee 

should  be  a  female :  and  in  the  case  put  by  Lord 

Coke,  the  daughter  is  not  heir,  she  having  a  brother* 

This  doctrine  has  been  controverted ;  it  is,  however^ 

llnst.j64a.  very. ably  defended  by  Mr.  Hargrave  in  his  note  to 

Gooddtle  ▼.    tfais  passage.    But  in  a  subsequent  note  he  has  men* 

FeOTc?*^'  ti<med  a  case  in  which  the  Court  of  Exchequer  re- 

ConLRem.    fused  to  apply  the  rule  to  a  marriage  settlements 

*  No.  1.    ^^   ^^^  \iA^  that  a  limitation  to  the  heirs  female  of  the 

body  of  the  settles:  was  good,  though  the  person 
.  answering  that  description  was  ik>t  also  heir  general. 
.22.  In  conveyances  by  or  to  corporations^  the 
despription  of;  the  corporation  must  be  such  as  ta 
distinguish  it  from  all  other  corporations.    JBut  there 
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is  no  case  where  a  grant  by  a  corporation  has  been 
held  void,  on  account  of  a  variance  in  any  of  these 
Ibur  circumstances ;  namely,  addition,  interposition, 
omission,  or  commutation ;  if  they  retain  the  four 
first  principles  of  substance,  viz.  name  of  persons,  of 
house,  foimdations,  or  dedications,  places  known  be- 
ibre  the  foundation,  in  which  the  house  is  situated. 

03.  Hie  recital  is  a  narrative  of  such  facts,  deeds^  Reciul. 
or  agreements,  as  are  necessary  to  explain  the 
grantor's  title,  and  the  motives  and  reasons  upon 
which  the  deed  is  founded.  Although  recitals  are 
not  absolutely  necessary,  yet  they  are  now  usually 
inserted  in  all  deeds,  for  the  purpose  of  showing  the 
origin  and  derivation  of  the  title,  orof  stating  such 
facts  as  are  connected  with,  or  relate  to,  the  subject- 
matter  of  the  deed. 

24.  A  mis-recital  of  a  former  grant  will  not  in-  Withes  t. 
validate  a  deed.    As  where  a  person  made  a  lease^  Hob.'^i28 
habendum  from  the  feast  of  the  Purification  :  after*  Lewen  t. 
wards  reciting  the  lease  as  granted  froMa  the  feast  of  3  x^q*  135, 
the  Annunciation,  he  granted  the  reversion  :  it  was  ^^<>-  J*-  ^27. 
held  good.     In  a  subsequent  case  it  was'  held,  that  Orchard/ 

a  mis-recital  of  the  estate  of  the  grantor  in  the  land,  ®^""  ^^• 
or  of  the  date  of  the  deed  by  which  he  acquired  the 
land,  did  not  invalidate  a  deed. 

25.  It  is  laid  down  by  Lord  Coke,  that  a  recital  1  inst.  352  6. 
does  not  conclude,  because  it  is  no  direct  affirmation. 

But  it  has  been  since  held,  that  though  a-  person  shall 
not  be  estc^ped  by  a  general  recital ;  yet  he  may  be 
estc^ped  by  the  recital  of  a  particular  fact. 
«6.  Thus  where  it  was  recited  in  the  condition  of  Shelley  ▼. 

Wriffht. 

a  bond,  that  the  obligor  had  received  divers  sums  of  wiltes  R.  9. 
money  for  the  obHgee,  which  he  had  not  brought  to 
account,  but  acknowledged  that  a  balance  was  duc^ 
to  the  obligee.    It  wds  held,  th&t  the  obligor  wa$ 
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estopped  ta  say  that  be  had  not  received  any  maoef 
for  the  use  of  the  obligee. 

97.  Where  it  can  be  proved,  that  a  deed  was 
actually  executed,  and  is  lost,  the  recital  of  it  in 
another  deed  is  evidence  of  it. 
.  28.  After  the  recitals  comes  the  witnessing  part^ 
which  begiiis^  with  an  account  of  the  considemticm  ; 
and  if  it  be  a  pecuniary  one,  the  payment  c^it  is  men- 
tioned, and  the  grantor  acknowledges  the  receipt  ol' 
it,  and  releases  the  grantee  from  the  payment  of  iu 
And  it  is  also  usual  to  indorse  a  receipt  for  the  con- 
sideration, where  it  isr  pecuniary,  on  the  back  of  the 
deed,,  which  should  be  signed  by  the  party  who  fe- 
ceives  the  money* 

fl9»  The  next  thing  is  the  grant  or  release  by 
which  the  lands  are  transferred.  The  technical  words, 
wbere'  neoessary,  by  which  this  transfer  is  made,  differ 
according  to  the  different  kinds  of  conv^ance,^  and 
ha^re  been  already  sti^d. 

30^  It  should  however   be  observed^   that  some 

^fierence  (^  opinion   has   existed   respecting   the 

Bian'»  necessity  of  the  w^rd^ort/k    Sir  J.  Palmer  thou^ti 

ToL^Ld^s.     ^^^  ^^  ^ ^^^  ^ pas^an  inheidtance,  M^re  there  waa 

a  eomaKKD  in  gross^  the^  word  grata  was  absolutdy 
necessary ;  for  it  could  not  pass  by  the  livery :  &om 
which  it  was  supposed  that  incorpoiseai  hereditaments, 
severed  fircmi  the  inhaiitance^*  eould  only  pass  by  the 
woid  ^ant.  Thia  must  however  be  confined  \a 
feoffinents ;  fer  in  oonveyancc»  derived  from  the 
statute  of  uses»  advowsons,  commons^  and  all  oth^ 
incorporeal  hereditaments^  may  be  conveyed  without 
the  word  ^/int 

91.  When  any  thing  is  granted^,  all  tlie  meana  to 
attain  it,  and.  all  the  finiita  and  effects  of  it,  ace  aba 
granted,  and  will  pass  meJufhe^  t<^ether  with  the 


ante»  c.  9- 
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fitmg  itsell^  without  the  wwds  am  pertinentHs :  for  it 
i^a  maxim,  etueunque  aKquid amceditwrj  etiam  et  id 
sine  quo '  re9  ipsa  non  esse  potuit 

8i.  Thus  if  a  persorr  grants  a  piece  of  ground  in  Vitz.  N.  B. 
the  middle  of  his  estate ;  he  at  the  isame  time'  im- 
pliedly grants  a  way  to  it,  and  the  grantee  may  pass  Tit.  24,  $11. 
over  the  land  of  riie  gmntor  for  tJiat  purpose,  without 
being  guilty  of  a  trespass. 

SS.  The  grant  or  release  is  immediately  followed  Description 
by  the  description  of  the  things  granted,  which  cannot  grantedT"^ 
be  too  minute  and  accurate;  Every  thing  intended 
to  b^  conveyed  should  be  particulariy  mentioned, 
and  set  down  in  its  proper  order  y  such  as  manors^ 
messuages,  ftrms,  lands,  tenements,  and;  heredita- 
ments; all  which  should  be  described  by  their  situation, 
county,  hundred,  tithing  or  vill,  hamlet  and  parish, 
number  of  acres,  and  boundaries,  and  inwfaose  tenure 
and  occupation. 

34.  Originally  the  kingdom,  in  reference  to  civil  1  Frecm. 
matters,    was  divided  into  counties,  hundreds  and  |  comm. 
viBs,  tiffaitigs,  or  townships  :  for  parishes  were  divi-  ^  le- 
sions only  in  reference  to  ecclesiastical  affiurs,  of 
whichthe  common  law  took  no  notice ;  but  in  process 
df time  parishes  became  divisions  allowed  in  reference 
to  civil  matters. 

95.  Therewas  a  parish  and  ajso  a  vill  called  Street,  8toke  r. 
and  a  person  having  lands  in  the  vill  of  Street,  and  2^1,  Ab. 
sho  lands  in  the  parish  of  StreM,  but  not' witiiin  the  ^^* 
vill  of  Street,  conveyed  all  bis  hmdi  in  Street.   It  wiff 
resolved  that*  the  lands  in  the  vill^  only  passed;  be-- 

cause  when  Street  was  named  generally,'  it  mustf  be 

"I  * 

understood  of  the  vill  only. 

i56.  The  word  manor ha<i  a  very  extensive  signifi*^  llnittita. 
cation ;  for  it  will  pass,  1st.  All  the  demesnes ;  that 
is,  alLthe  UindaJwbereef  the  lord  is  sei^d  within  th^ 
Hianor ;  and  also  the  freehold  of  all  lands  held  by 
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copyholders  or  other  customaiy .  tenants^  togethei^ 
with  all  the  wastes.  S<L  All  the  servicest  such  as 
fealty,  suit  of  court,  rents,  &c.  Sd.  All  courts  baron,, 
courts  leet,  with  the  fines  and  perquisites  annexed 
thereto,  and  all  other  franchiises  that  are  parcel 
of,  or  appendant  to  the  manor  at  the  time  of  the 

^^^*  ^*     conveyance.    The  site  and  demesnes  of  the  m9,n<ft. 

Tit.  28.  c.  1.  may  however  be  separated  in  a  lease  from  the  manor 

*2»-:  itself. 

Touch.  92,         s^.  An  advowson  appendant  to  a  manor  will  pass 

by  a  conveyance  of  the  manor,  even  though  the  word 
appurtenants  be  omitted ;  because  it  is  parcel  of  the 
manor:  but  things  which  are  not  parcel  of  the 
manor  will  not  pass  by  a  conveyance  of  the  manor  ^ 
unless  they  have  gotten  from  time  immemorial  a  re- 
putation of  appendancy. 

.  38.  Lands  held  in  fee  simple  of  a  manor,  are  not 
considered  as  parcel  of  the  manor,  although  the  rents 

lliist«324  6.  and  services  issuing  out  of  such  lands  are  parcel  of 

a  manor.  But  where  lands  which  originally  con«. 
stituted  part  of  the  demesnes  of  a  manor  are  granted^ 
out  for  life  or  in  tail,  the  reversion  remains  parc^ 
of  the  manor,  and  will  pass  by  a  conveyance  of  the 

BecoTr  42.     manor ;  for,  as  Mr.  Pigot  observes,  when  a  person, 

is  seised  of  a  manor  and  demesnes  in  possessions^ 
and  makes  a  lease  for  life,  and  parts  with  the  pos- 
session of  what  he  so  leases ;  in  lieu  of  theposaession^. 
he  has  the  reversion  and  services,  which  are  annexed 
to  the  manor,  and  constitute  a  part  of  it ;  and  the 
reversion  and  services  naturally  follow  the  right  aad 
nature  of  the  land. 

Acton's  Cue,      39.  A  court  baron  being  incident  to  a  manor  of 

Cio.  SHs.      common  right,  the  manoi:  cannot  be  granted  by  sl 

792.  private  person,  with  an  exception  of  the  court  baron 

and  its  perquisites;  but  may  be  so  granted  by  the 
King, 
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^-  40.  It  has  been  stated,  that  although  many  manors  Dissert,  c.  3. 
have  been  destroyed^  yet  they  still  continue  to  be  inch's  Case 
palled  manors,  though  in  fact  they  are  only  reputed  ^  ^p-  66. 
manors ;  and  a  reputed  manor  will  pass  in  a  convey- 
ance by  the  word  manor. 

41.  llie  word  hundred  will  only  pass  the  franchise.  Bays  v.  Bird, 
not  the  lands  lying  within  the  hundred,  3^7^  ^^^^' 

42.  The  word  messuage  is  synonimous  with  dwell-  i  inst.  5  6. 
ing.  house;  and  a  grant  of  a  messuage  with  the  ^*^^^* 
appurtenances  will  not  only  pass  a  house,   but  all  2Saund.400. 
buildings  attached  or  adjoining  to  it;   as  also  its 
curtibge,  garden,  and  orchard ;   together  with  the 

close  in  which  the  house  is  built.  But  if  a  greater 
quantity  of  land  has  been  usually  occupied  with  the 
house,  yet  it  will  not  pass. 

43.  The  word   farm  comprehends  many  things;  i Inst. 5c. 

/»   '  1      .  V  i?     z»  Ml  Touch.  93. 

tor  by  the  conveyance  of  a  mrm  will  pass  a  messuage, 
arable  land,  meadow,  pasture,  wood,  &c.,  thereto 
belonging,  or  therewith  used;  because  this  word 
properly  signifies  a  messuage,  with  a  quantity  of 
demesnes  thereto  belonging. 

44.  The  word  land,  strictly  taken,  only  signifies 
arable  land.  For  in  the  ancient  prcecipes  we  con- 
atantly  find  the  words,  tsrra,  prdtwn,  et  pastura ;  land, 
meadow,  and  pasture.  But  this  confined  meaning 
<xf  the  word  land  was  only  adopted  when  used  in  a 
jpnadper  in  an  adversary  suit ;  for  Lord  Coke  says  i  Inst.  4  a. 
hmd,  in  the  legal  signification,  comprehends  any 
ground,  soil,  or  earth  whatever,  as  meadows,  pastures, 
woods>  moors,  waters,  marshes,  furzes,  heaths ;  and 

that  it  also  includes  all  castles,  houses,  and  other 
buildings  thereon  ;  which  will  pass  with  it* 

45.  Land  is  often  described  according  to  its  ad- 
jaeasurement ;  and  in  that  case  the  acres  shall  be  ^^  ^• 
taken  according  to  the  estimation  of  the  country  in  Cm.Eilz. 
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which  it  lies  ;  not  according  to  the  statute  de  terrii 
mensurandis.    But  where  a  person  has  a  close  con- 
Morgan  V.      taining  20  acres  of  land  by  estimation,  but  which  in 
Po^ris^'      reality  is  not  18,  and  he  grants  10  acres  of  that  dose 

to  another,  the  grantee  shall  have  them  according 
to  statute  measure;   because  those  acres  were  not 
known  by  parcels,  or  by  metes  and  bounds. 
1  lnst.48  &.       46.  Where  a  person  has  a  moveable  estate  of  inhe- 
ritance in  1 3  acres  of  land,  parcel  of  a  meadow  of 
80  acres,  he  may  convey  it  by  the  description  of 
13  acres,  lying  within  the  meadow  of  80  acres,  with- 
out bounding  or  describing  it  in  certainty. 
I  Inu.  4  ^         47.  If  a  person  grants  to  another  the  profit  of  cer- 
tain lands,  and  makes  livery  of  seisin  seamdum  fif^ 
mam  charttVj  the  land  itself  will  pass,  together  with 
the  vestinre,   herbage,  trees,  mines :  for  what  is  the 
land  but  the  profits  thereof. 
Idem.  48.  If  a  man  seised  of  several  acres  of  wood, 

grants  to  another  omnes  boscos  stu>Sf  aD  his  woods ; 
not  only  the  woods  growing  upon  the  land  pas6,  but 
the  land  itself;  for  boscos  not  only  includes  the  trees, 
but  also  the  land  whereupon  they  grow. 
Mem.  49*  If  a  man  grants  all  his  pastures,  the  land  em- 

ployed in  the  feeding  of  beasts  wiU  pass ;  as  also  such 
pastures  and  feedings  as  the  grantor  has  in  another 
man's  soil.  And  if  a  person  grants  omnia  prata  sua^  all 
his  meadows,  the  land  itself  of  that  kind  will  pass. 
Id.  II.  1.  50.  Lord  Coke  says,  a  grant  of  vesturam  terrcs 

will  not  pass  the  soil ;  but  only  the  com,  grass,  and 
underwood.     This  has  been  doubted;    and  if   has 
been   contended,  that  the  words  vesture  of  lands^ 
means  all  the  profits, 
d.  6i,  51.  Where  a  person  has  a  forest,   park,  chase, 

vivary,  and  warren,  in  his  own  ground,  and  grants 
them  away;  not  only  the  privilege  and  franchise. 
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but    the    land  itself  passes;    for  they    are  com- 
pound. 

5S.  If  a  person  grants  aquam  sturni^  the  soil  will  Id.  4  6. 
not  pass ;  but  only  the  right  of  fishing  in  that  water : 
for  the  proper  words,  in  that  case,  to  pas  s  the  soil, 
would  be,  so  many  acres  of  land  aqua  coopertas$ 
covered  with  water.  But  the  word  stagnum^  or  pool, 
will  pass  both  the  Water  and  the  land. 

53.  It  has  been  stated,  that  tithes   will  not  pass  Tit.  22.  §  a. 
under  the  denomination  of  land ;  and  that  a  release 

df  all  claims  arising  out  of  lands  would  not  aiiect 
them ;  so  that  they  can  only  be  conveyed  by  the 
Word  tithes. 

54.  The  word  tenement  is  of  greater  extent  than  i  Inst.  6  a. 
any  thatt  has  been  mentioned  :  for  though  in  its  usual 
acceptation  it  is  only  applied  to  houses  and  other 
buildings ;  yet  in  its  orighial,  proper,  and  legal  sense, 

it  signifies  every  thing  that  may  be  holden,  provided 
it  be  of  a  permanent  nature ;  whether  it  be  of  a  sub- 
stlmti^  and  sensible,  or  of  an  unsubstantial  ideal 
kind.  Thus,  the  words  Uberum  tenefnentum,  or  frank 
tenement,  are  applicable,  not  only  to  land,  but  also 
to  rents,  commons,  offices,  and  the  like. 

55.  The  word  hereditament  is  much  the  largest  and  i  inst.  6  a. 
most  eottipt^heiisive  one  used  in  deeds  ♦,  for  it  includes  ^u""|*^^ 
ncit  odly  lands  and  tenements,  but  also  whatever  may 

be  tcb^ted;  b*  it  corporeal  or  incorporeal,  real, 
persoifij,  or  mixed.  Thus,  an  heir4oom,  or  piece  3  Atk.  82. 
of  fcf mitore,  which  by  custom  descends  to  the  heir, 
together  with  a  house,  is  neither  land  nor  tenement, 
bctt  a  mere  moveable ;  yet  being  inheritable,  it  is 
comprised  imder  the  general  word  hereditament* 
And  so  a  condition,  the  benefit  of  which  may  de- 
"Sdifnd  ta  a  person  ftotn  his  ancestor,  is  also  an  here- 
ditament. 
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56.  Notwithstanding  the  maxim  cujus  est  solum^ 
hCy  a  lease  of  a  yard  will  not  pass  a  cellar,  situated 
under  that  yard ;  if  it  can  be  shown  by  evidence  that 
the  cellar  was  not  intended  to  be  demised. 

The  words,  all  lands  and  meadows  to  the  said  mes- 
suage or  mill  belongijng,  or  used,  occupied,  or  en- 
joyed, or  deemed,  taken,  or  accepted  as  part  thereof^ 
inserted  in  a  release,  have  been  held  to  pass  lease- 
hold, as  well  as  freehold  lands. 

5T.  In  consequence  of  the  maxim,  id  cerium  est 
quod  certum  reddi  potest^  lands  will  pass  in  a  deed  by 
the  words,— all  that  the  estate  in  the<|;enure  of  J.  S., 
or  aU  that  estate  which  descended  tp  the  grantor 
from  J.  S.,  or  all  the  grantor's  lands  in  the  county 
of  B.  And  it  is  very  common,  after  a  particular  de- 
scription of  the  estates  intended  to  be  granted,  to 
insert  the  words ;  and  all  other  the  messuages,  &c« 
of  the  said  A.  B.  in  the  county  of  C. 

58.  Lord  Bacon  says,  Veritas  nominis  tolUt  erro^ 
rem  demonstrationis.  And  therefore,  if  lands  are  de- 
scribed, in  the  first  instance,  by  their  proper  name  ; 
as  the  manor  of  Dale ;  or  by  their  abuttals,  as  a  close 
of  pasture  bounded  on  the  east  by  Endsdenwood,  on 
the  south  by,  &c, ;  or  if  the  general  boundary,  is  men- 
tioned, and  the  grantor  has  no  other  lands  in  the 
same  precinct ;  or  if  the  lands  are  described  by  their 
appendancy  to  other  lands  more  notorious,  as  parcel 
of  the  manor  of  A. ;  in  all  these  cases,  if  there  be  an 
error  in  any  addition  made  to  these  names  or  descrip- 
tions, it  will  have  no  efiect. 

59*  Thus,  if  a  person  grants  his  close  called  Dale, 
in  the  parish  of  Hurst,  in  the  county  of  Hants,  and 
the  parish  extends  into  the  county  of  Berks,  and  the 
whole  close  of  Dale  lies  in  the  county  of  Berks ;  yet. 
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because  the  parcel  is  especially  named,  the  falsity  of  Wjudham  r* 
the  addition  hurteth  not  Dyer,  ^76. 

60.  In  a  case  reported  by  Plowden,  where  a  lease  Wrotteslcy 
was  made  of  all  that  the  farm  of  Brosley,  then  in  the  piowd."  *9i* 
tenure  and  occupation  of  R.  Wilcox  ;  which  was  not 

the  fact ;  the  Court  said,  that  the  word  farm  had  a 
certainty  in  itself:  and  when  the  description  went 
farther,  and  said,  in  the  tenure  and  occupation  of 
R.  Wilcox,  this  was  of  no  effect ;  for  if  it  was  not 
in  his  tenure  and  occupation,  yet  it  should  pass  :  be- 
cause there  was  a  certainty  in  the  thing,  demised,  viz- 
the  farm  of  Brosley ;  and  so  another  certainty  put  to 
a  thing  which  was  certain  enough  before,  was  of  no 
manner  of  effect. 

61.  But  if  there  is  an  error  in  the  principal  de- 
scription of  the  thing  intended  to  be  granted,  though 
there  be  no  error  in  the  addition,  nothing  will  pass* 
Thus,  Lord  Bacon  says,  if  a  person  grants  tenemen"  Tn.  105. 
turn  sutim,  or  omnia  ienementa  sua^  in  the  parish  of 

St  B.  without  Aldgate,  where  in.  truths  it  is  without 
Bishopsgate,  m  tenura  GuUelm  A.^  which  ia  true,  yet 
the  grant  will  be  void :  because  that  whlclL  sounds  in 
denomination  is  false,  which  is  the  more  worthy  \  and 
that  which  soundii  in  addition-  is  true,  which  is  the  P^^wtic's 
less.    And  though  the  words,  m  tenura  GuUelmi  A.y  3  Rep.  9. 
which  is  true,  had  been  first  placed,  yet  it  had  been  ^®^-  ^'^* 
all  one. 

62.  Where  words  of  addition  are  mistaken,  and 
contrary  to  the  real  fact,  they  will  not  even  operate 
as  a  restriction  on  the  preceding  words. 

63.  A  corporation  demised,  in  these  words— aH  that  ^^^  ^• 
their  glebe  land  lying  in  Chesterton,  viz.  78  acres  of  Cro.  Ctr. 
land,  and  dso  the  demesnes  of  the  said  78  acres,  with  ^^^* 

all  the  tithes  of  the  said  parish  of  Chesterton,  and  also 
the  tithes  of  the  said  ^%  acres  j  all  which  lately  were 

t8 
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in  the  occupation  of  Maxgaret  Peto  deceased*  The 
tithes  of  the  lands  demised  never  were  in  the  occu* 
pation  of  Margaret  Peto ;  and  the  question  was^ 
whether  they  passed  to  the  lessee.  It  was  urged  for 
the  plaintiff  that  the  words^  in  the  occupation  of 
M.  PetOy  were  a  clause  of  restriction^  which  showed 
an  intent  that  nothing  diould  pass  but  what  was^  in 
her  occupation.  But  all  the  Judges  held  the  lease 
goody  and  no  restriction  of  the  first  words^  because 
there  were  three  distinct  clauses  before.  1^  The 
grant  of  the  78  acres  of  glebe.  S?.  The  grant  of  the 
tithes.  3^  The  grant  of  the  tithes  of  the  78  ^^cies 
of  glebe :  which  were  all  distinct  several  clauses  by 
themselves.  And  the  clause,  all  which,  &c.,  did  not 
depend  on  any  of  them  j  for  the  words,  **  which  were, 
&c.''  was  a  restriction  only,  when  the  clause  was 
general,  and  was  all  but  one  and  the  same  sentence ; 
*and  not  ended  or  certain  before  the  end  of  the  sen- 
tence. But  where  the  clause  was  not  in  one  entire 
sente^nce,  but  distinct  and  disjoined  from  tihe  other, 
as  here  it  was,  there  could  not  be  any  restriction. 
Also  this  being  in  ibe  pase  of  a  common  person, 
addition  of  a  false  thing ;  viz.  false  possession,  shall 
neyer  hurt  the  grant :  for  the  addition  of  a  falsity 
shall  never  hurt,  where  there  is  any  manner  of  cer- 
tainty before.  Wherefore  they  all  concluded  that 
the  grant  was  good  ;  and  observed,  that  though  the 
words  "  which  were  in  th§  tenure  of  M.  P."  when 
they  are  in  one  and  the  same  sentence,  may  be  con^ 
strued  to  be  a  restriction ;  yet  in  these  words,  '*  all 
which  were,  &c.**  the  word  all,  so  disjoined,  could 
not  be  a  restriction,  but  an  explanation. 

64.  Where  the  lands  are  first  described  generally, 
and  afterwards  a  particular  description  is  added,  that 
shall  restrain  the  general  worder.    Thus  if  a  mas 
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grants  ^1  his  lands  in  D.  which  he  has  by  the  gift  and  ^^o.  Al^. 
feoffinent  of  J.,  S.  nothing  will  pass  but  lands  of  the 
fpA  and  feofiment  of  J«  S.  But  if  he  had  granted  all 
his  lands  in  D.  called  N.,  which  was  the  estate  of 
J.  S.,  there  the  lands  called  N.  shall  pass  though  they 
never  were  the  estate  of  J.  S. 

65.  The  next  clause  usually  inserted  in  the  pre-  Clause  re* 
oiises  of  a  deed,  where  the  fee  simple  is  conveyed,  is,  Deeck!^ 
'' together  with  all  deeds,  evidences,  and  writings, 

&e.''  For  although  in  general,  deeds  follow  the  land,  i  Rep.  1  o^ 
an  d  a  purchaser  in  fee,  without  warranty,  is  entitled 
to  them,  though  not  particularly  granted,  yet  it  is  not 
mom  to  insert  this  clause.    And  in  conveyances  to  i  inst.  6  a. 
uses,  it  ought  never  to  be  omitted,  because  in  that  ^'  ^* 
Que  there  is  a  doubt  whether  the  deeds  pass  to  the 
releasees  to  uses,  or  to  the  cestui  que  use. 

66.  In  hord  Buckhurst's  case  it  was  resolved,  thaf  i  Rep.  i. 
if  a  person  made  a  feofiment  with  warranty,  by  which    * 

be  was  bound  to  render  in  value,  there,  without  an  iQf,a,c.  24» 
express  grant,  the  feofiee  should  not  have  the  charters 
thiit  ocMnpxehended  warranty,  upon  which  the  feofibr 
might  have  bis  warranty  paramount. 

67*  The  next  clause  in  the  premises  of  a  deed  is  Exception. 
lluKt  whereby  the  grantor  excepts  something  out  of 
that  which  k^  has  before  granted ;  by  which  means  it 
does  not  pass  by  the  granjt,  and  is  severed  from  the 
thing  granted. 

j68.  The  fdiowing  circumstances  are  necessary  to  Idem. 
make  a  good  excq>tion.  1^  It  must  be  made  by 
apt  words.  99.  The  thing  excepted  must  be  part  of 
the  thing  previously  granted,  and  not  of  any  other 
thtt^  S^  It  must  only  be  a  part  of  the  thing  granted ; 
for  if  the  exception  extends  to  the  whole,  it  will  be 
void*  4^.  It  must  be  of  such  a  thing  as  is  severable 
£cQin  the  thing  granted;  and  not  an  inseparable 
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interest,  or  incident.  5''.  It  must  be  such  a  tiling  as 
that  he  who  excepts  may  retain  it  &>.  It  must  be 
of  a  particular  thing  out  of  a  general  one ;  not  a 
particular  thing  out  of  a  particular  one.  7^.  It  must 
,be  certainly  described  and  set  down. 

69-  With  respect  to  the  habendum^  its  office  is  only 
to  limit  the  certainty  of  the  estate  granted  i  there- 
fore no  person  can  take  an  immediate  estate  by  the 
habendum  of  a  deed,  where  he  is  not  named  in  the 
premises  \  for  it  is  in  the  premises  of  a  deed  that  the 
thing  is  really  granted. 

70.  If  land  be  given  to  J.  S.  habendum^  to  him  and 
a  stranger,  for  a  certain  estate ;  this  is  void  as  to  the 
stranger,  because  he  was  not  mentioned  in  the  pre- 
mises :  and  when  J.  S.  dies,  there  will  be  no  occu- 
pancy ;  for  the  grant  to  the  stranger  in  the  habendum 
was  intended  an  estate  to  him,  and  not  as  a  limi- 
tation of  the  estate  of  J.  S. 

71.  There  are,  however,  some  exceptions  to  this 
rule.  1 .  If  lands  are  given  in  frank  marriage,  the 
wife,  wiio  is  the  object  of  the  gift,  may  take  by  the 
habendum^  though  not  named  in  the  premises.  2^.  A 
person  not  named  in  the  premises  may  take  an  estate 
in  remainder  by  the  habendum.  S\  If  no  name  what- 
ever be  mentioned  in  the  premises,  then  a  person 
named  in  the  habendum  may  take. 

72.  There  is  a  case  where  the  two  Ch.  Justices 
and  the  Ch.  Baron  certified  to  the  Chancdlor  that  a 
lease  was  good,  though  the  lessee  was  only  named  in 
the  habendum. 

*  73.  In  dedarations  of  uses,  a  use  may  be  declared 
in  the  habendum  to  a  person  to  whom  no  estate  is 
granted  in  the  jpremises. 

74.  Sh^  T.  B.,  by  indenture  between  him  and  John 
and  George  Sammes,  bargained,  sold^  and  edTeoflfed 
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to  John  Sammes,  to  hold  to  the  said  John  and  Greorge 
Sammes,  their  heirs  and  assigns,  to  the  use  of  them 
and  their  heirs  for  ever.  Resolved,  that  although  the 
feoffment  was  good  only  to  John  and  his  heirs,  yet 
the  use  limited  to  John  and  George  and  their  heirs, 
was  good ;  because  the  seisin  of  John  was  sufficient 
to  serve  the  use  declared  to  George. 

75.  Nothing  can  be  limited  in  the  habendum  of  a  2  Roll  Ab; 
deed,  which  has  not  been  given  in  the  premises ;  be-  75'  ^^^  * 
cause  the  premises  being  the  part  of  a  deed  in  which 

the  thing  is  granted,  it  follows  that  the  habendum, 
which  is  only  used  for  the  purpose  of  limiting  the 
certainty  of  the  estate,  cannot  increase  the  gift ;  for 
in  that  case  the  grantee  would  in  fact  take  a  thing 
which  was  never  given  to  him. 

76.  Thus  if  a  person  grants  a  manor,  habendum  2  Roll.  Ab. 
una  cwn  another  manor,  or  una  cum  odvocaHone  of  ^^' 
another  manor,  this  is  not  good ;  because  it  was  not 
included  in  the  premises.    But  if  a  thing  is  compre-  Plowd.  157. 
hended  in  the  premises,  and  has  another  name  in  the 
habendum,  the  habendum  is  good :  as  if  the  nomi- 
nation of  an  advowson  is  granted,  habendum  the 
advowson,  it  is  good,  though  it  varies  in  name ;  for 

it  is  one  and  the  same  thing. 

77.  Where  the  habendum  is  repugnant  and  con-  Void  when  ! 
trary  to  the  premises,  it  is  void,  and  the  grantee  will  the  mniies. 
take  the  estate  given  in  the  premises.    This  is  a  <^*  ^^«  ^  ^^' 
consequence  of  the  rule  already  stated,  that  deeds 

shall  be  construed  most  strongly  against  the  grantor; 
therefore  that  he  shall  not  be  allowed  to  contradict  ^  fnsi*299a. 
or  retract,  by  any  subsequent  part  of  the  deed,  the        ^* 
gift  made  in  the  premiaes. 

78.  Thus  if  lands  are  given  in  the  premises  of  a  Plowd.  153. 
deedto  A.  and  his  hein,  habendum  to  A.  for  life;  the 
habendum  is  void  -,  because  it  is  utterly  repugnant  to. 


•- 
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and  irreconcileable  with  the  premises.  So  if  the 
grant  were  to  two  persons,  habendum  to  the  one  for 
life,  remainder  to  the  other  for  life,  it  would  be  void  f 
because  by  the  premises  the  grantees  were  joint 
tenants ;  so  the  habendum  would  sever  the  jointure, 
and  make  the  one  to  have  the  whole  during  his  life, 
and  the  other  to  have  the  whole  after  him. 
2  Rep.  23  h.       79*  In  the  case  of  things  which  derive  their  effect 

from  the  delivery  oi  the  deed,  without  other  cere* 
mony,  and  which  lie  in  grant }  there  the  habendum, 
if  r6|Hjgnant  to  the  premises,  is  void  :  as  if  a  man 
grants  rent  or  common  out  of  his  land,  in  the  pre* 
mises  of  adeed,  to  one  and  his  heirs,  habendum  to  the 
grantee  for  years,  or  fw  life  the  habendum  is  re* 
pugnant  and  void ;  for  an  estate  in  fee  passed  in  the 
premises,  by  the  delivery  of  the  deed. 

80.  But  where  a  ceremony  is  requisite  to  the 
perfection  of  the  estate  limited  by  the  premises ;  and 
nothing  more  than  the  mere  delivery  <^  the  deed  is 
required  to  the  perfecticm  of  the  estate  limited  by 
the  habendum ;  there,  although  the  habendum  be  of  » 
leaser  estate  than  is  mentioned  in  the  premiseid  if 
the  ceremony  is  not  performed,  it  shall  stand. 
fidldwin*8  81.  A  person  by  indenture  covenanted,  granted, 

^^]^  23.     ^^  demised,  and  to  farm  let,  certain  land^  to  A.  B. 

and'  A.  her  son,  and  to  the  heirs  of  the  said  A.  ^ 
haiendum  to  them  from  the  date  of  the  same  indenture 
until  the  end  of  99  years :  no  livery  of  seisin  was 
made.  It  was  resolved,  that  as  livery  of  seisin  waa 
necessary  to  perfect  the  estate  limited  in  fee,  nothing 
would  havejpassed  but  an  estate  at  wiU,  if  the  deed 
had  not  gone  £urther  :  but  fts  an  estate  for  years  was 
limited  in  the  habendum,  that  was  good  presently, 
by  the  ddnrery  of  the  deed*    And  so  it  appeared  t^ 
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have  been  the  intention  of  the  parties  that  tiie  deed 
should  take  effect  by  the  delivery. 

82.  There  are,  however,  several  cases  where  the  ha-  But  maj 
bendum  is  allowed  to  abridge,  or  rather  quahiy  the  pre-  ^^^^^^^ 
mises;  for  we  have  seen  that  where  a  deed  first  d{)eaks  enlace  them* 
in  general  words,  and  afterwards  descends  to  special  aute^^c.  19. 
ones,  if  the  special  words  agree  with  the  general  ones,  §  ^• 

the  deed  shall  be  intended  according  to  the  special 
i^ords.  V 

83.  Thus  where  no  estate  is  limited  in  the  pre-  i  Inst  las  a. 
mises,  and  an  express  estate  for  years  is  limited  in  ^  ^*  ^^  *' 
the  habendum^  this  will  qualify  and  abridge  the  general 
intendment  of  the  premises,  by  which  an  estate  for 

life  would  otherwise  have  passed. 

84.  If  lands  are  given   in  the   premises  to  A.  a  Rep.  154^ 
and  his  heirs,  habendum  to  him  and  the  heirs  of  his  ^^n^^'* 

Case, 

body,  he  will  only  take  an  estate  tail ;  because  the  i  Roll.  Ab. 
habendum  may  qualify  and  restrain  the  general  import 
of  the  word  heirs. 

85«  Where  lands  were  granted  to  A.  and  liis  heirs,  Pflsworth  ?. 
habendum  to  him  and  his  heirs  for  three  lives ;  the  '^  jone^  4. 
habendum  was  construed  so  as  to  abridge  the  estate 
given  in  the  premises,  to  an  estate  for  three  livea^ 

86.  If  a  lease  be  made  to  two  persons,  habendum  ^  i>»^- 183  6. 

190  h 

the  one  moiety  to  the  one,  and  the  other  moiety  to 
the  other,  the  habendum  makes  them  tenants  in 
common ;  whereas  by  the  premises  they  were  joint 
tenants. 

87*  The  estate  given  in    the    premises  may  be 
enhuged  by  the  habendum ;  thus  where  an  estate  is  1  inst.  299  a. 
given  in  the  premises  to  the  grantee  £or  life,  habendum 
to  him  and  his  heirs,  the  grantee  will  take  an  estate 
in  fee. 

88.  Where  the  premises  and  the  habendum  of  a  Sometkaes 
deed  are  equally  cleari  the  former  will  not  be  con-  trolled  by  the 

Premiiet. 
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trolled  by  the  latter,  but  both  will  be  allowed  fo^ 
ante,  c.  19.     have  an  operation ;  it  being  a  rule,  that  a  deed  shall  be 

construed  in  such  a  manner  as  that  each  part  may  be 
effectual,  if  they  can  stand  together; 

8  Rep.  154  6.      89.  Thus  if  lands  are  given  in  the  premises  to  a 

person  and  the  heirs  of  his  body,  habendum  to  him 
and  his  heirs,  he  will  take  an  estate  tail,  with  a  fee 
simple  expectant. 

Turaman  r.        90.  Lands  were  given  to  husband  and  wife,  and  to 

Cro?Ja.'  476^  ^^^^  heirs,  habendum  to  them  and  the  heirs  of  their 

bodies.  It  was  held  that  the  grantees  took  an  estate 
tail,  with  a  fee  simple  expectant.  Mr.  Hargravehas 
observed,  that  this  case  was  attended  with  circum- 
stances particularly  showing  an  intention  to  pass  both: 
for  there  was  a  reservation  of  tenure  to  the  lord 
paramount,  which  could  not  be,  if  only  an  estate  tail 
passed  to  the  donee,  and  the  reversion  had  remained 

Tit.  2.  c.  1.     in  the  donor^  for  then  the  tenure  must  have  been  of 

*  the  donor. 

Wordf  of  91*  The  words  inserted  in  the  habendum  for  the 

andP^lMM.  P^^<>se  of  showing  the  quantity  of  estate  intended  to 

be  given,  are  called  words  of  limitation ;  in  contra- 
distinction to  the  words  in  the  premises  by  which  the 
lands  are  given,  and  which  are  called  words  of  pur- 

Cont.  lUm.    chase.    Thus  Mr.  Feame  says— '<  In  general,  words 

4tk  edit.        ^^  purchase  are  those  by  which,  taken  absolutely, 

without  reference  to  or  connection  with  any  other 
words,  the  estate  first  attaches,  or  is  considered  as 
commencing  in  the  person  described  by  them :  whilst 
words  of  limitation  operate  by  reference  to  or  con- 
nexion with  other  words,  and  extend  or  modify  the 
estate  given  by  those  other  words.'* 

Idea.  I07i        92.  Mr.  Feame    had   previously  observed,    that 

''  when  the  word  heirs,  &c.  operates  only  to  expabd 
an  estate  in  the  ancestor,  so  as  to  let  the  heirs 
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d.escribed  into  its  extent,  and  entitle  them  to  take 
derivatively,  through  or  from  him,  as  the  root  of 
succession,  or  person  in  whom  the  estate  is  considered 
as  commencing,  they  are  properly  words  of  limitation. 
Sut  when  they  operate  only  to  give  the  estate  im- 
ported by  them  to  the  heirs  described,  originally,  and 
as  the  persons  in  whom  that  estate  is  considered  as 
commencing,  and  not  derivatively  from  or  through 
the  ancestor,  they  are  properly  words  of  purchase." 

99.  In  some  cases  the  same  words  operate  as  words 
o(  purdiase,  and  also  as  words  of  limitation.    Thus 
LordtI!oke  says,  where  a  remainder  is  liipited  to  the  1  Tnit  10  a. 
right  heirs  of  B.,  it  need  not  be  said,  and  to  their  i 

heirs ;  for  being  plurally  limited,  it  includes  a  fee 
simple ;  and  yet  it  rests  but  in  one  by  purchase. 

&o  where  an  estate  is  limited  to  the  heirs  male  of 
the  body  of  A.,  the  eldest  son  of  A.  takes  by  pur- 
chase, and  his  male  issue  by  descent. 
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Section  1. 

WITH  respect  to  the  words  required  to  create 
an  estate  in  fee  simple,  it  is  laid  down*  by 
Littleton  and  by  Lord  Coke,  that  in  all  feoffinents 
and  grants  the  word  heirs  is  absolutely  necessary  for 
that  purpose,  and  cannot  be  supplied  by  any  other 
word  whatever. 

2.  Mr.  Madox  contends,  that  this  doctrine  is  not 

'  so  ancient  as  is  generally  supposed ;  for  that  formerly 
there  were  several  modes  of  expression  by  which  an 
estate  in  fee  simple  might  have  been  created,  with- 
out the  word  heirs  j  such  as,  to  the  feofiee  et  sms^ 


Fonnulare 
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or  mis  post  ipsum^  ot  habendim  et  jure  Juereditario 
perpetuo  possidendum ;  so  that  it  is  probable  this  1  Ins*-  23  5. 
maxim  was  not  fully  established,  till  the  principles 
of  the  feudal  law  were  generally  adopted :  in  which 
it  was  a  rule,  that  the  donation  of  a  feud  should  be 
construed  strictly,  and  not  carried  beyond  the  words. 

3.  Th6  form  of  a  gift  in  fee  simple  in  Bracton's  Bract.  17  h. 
time  was,  habendum  tali  et  hceredibus  suis ;  or  tali  et 
hitredilnts  suiSy   vel  cut  terrain  illam  dare  vel  assign 

nare  voluerit.  And  it  may  be  now  laid  down  as  a 
general  rule,  that  in  all  feoffinents  and  grants  to 
natural  persons,  and  also  in  all  conveyances  deriving 
their  effect  from  the  statute  of  uses,  no  word  but  the 
word  heirs,  however  strong  the  intention  may  appear, 
will  create  an  estate  in  fee  simple.  And  it  is  observ- 
able, that  there  is  really  no  other  word  in  the  English 
language,  expressive  of  all  the  circumstances  which 
constitute  the  idea  of  an  heir. 

4.  A  gift  to  a  man  et  heredibus,  with  livery  of  l  Inst.  8  b: 
seisin,  though  the  word  suis  be  omitted,  will  pass  an     ^^ 
estate  in  fee  simple:   because  the  livery  shall  be 

taken  most  strongly  against  the  feoffor.  But  if  one 
gives  land  to  two  persons,  to  hold  to  them  two,  ei 
hieredibus,  omffting  suis,  they  only  take  an  estate  for 
life,  for  tfie  uncertainty. 

5.  Lord  Coke  says,  if  lands  are  given  to  a  man  i  Inst.  8  5. 
and  his  heir,  in  the  s^gnlar  number,  he  will  not  "'  * 
take  an  estate  in  fee.    But  Mr.  Hargrave  observes, 

liiat  according  to  many  authorities,  the  word  heir 

may  be  nomen  coUectwum ;  and  operate  in  the  same  i  Roll.  Ab. 

manner  as  heirs  in  the  plural  number. 

6.  It  was  determined  in  a  modem  case,  that  the  Doe  v. 
words,    to  the  use  of  all  and  every  the  child  or  chil-  ^^^ 
dren  of  a  marriage,  equally  share  and  share  alike ;  if  Rep.  39. 
more  than  one,  as  tenants  in  common,  and  not  as 
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joint  tenants  j  and  if  but  ^ne  child,  then  to  such  only 
child,  his  or  her  heirs  or  assigns  for  ever ;  should  be 
construed  so  as  to  create  an  estate  in  fee  in  all  the 
children.  The  words  '^  his  or  her  heirs"  being 
allowed  to  operate  as  words  of  limitation  on  aU  the 
preceding  words  in  the  sentence. 

7*  The  rule  that  the  word  heirs  is  absolutely  neces- 
sary to  create  an  estate  in  fee  simple,  adjnits  of  a 

]  Inst.  9  h.     few  exceptions.  Thus,  if  a  father  enfeoffs  his  son»  to 

*'  ^*  hold  to  him  and  his  heirs,  and  the  son  re-enfeofi  the 

father,  as  fully  as  the  father  enfeoffed  him,  an  estate 
in  fee  simple  will  pass  to  the  father. 

Idem.  8.  If  one  coparcener  or  joint  tenant  releases  all 

his  right  to  another,  it  will  pass  a  fee,  without  the 
word  heirs.    So  if  one  coparcener  grants  a  rent  to 

Id.  10  a.        *^®  oliier,  for  equality  of  partition,  an  estate  in  fee 

fflmple  in  the  rent  will  pass,  without  the  word  heirs  ; 
for  as  the  rent  comes  in  lieu  of  the  inheritance,  Jt  has 
as  strong  a  relation  to  the  inheritance  as  if  the  word 
heirs  had  been  mentioned. 

ante,  c.  6.  9-  In  releases  that  enure  by  way  of  mitter  le  droits 

^^^'  the  word  heirs  is  not  necessary  to  create  a  fee  simple, 

as  has  been  already  stated. 

I  Inst.  9  h.         10.  In  coilveyances  to  corporations,  whether  sole 

or  aggregate,  the  word  heirs  is  not  necessary  to 
create  a  fee  shnple.  But  the  law  makes  a  distinction 
between  a  corporation  aggregate,  aind  sole  corpora^ 
tion:  for  a  feoffinent  to  a  corporation  aggr^ate 
will  pass  a  fee  without  any  words  of  limitation ; 
whereas  in.  a  feoflSnent  to  a  corporation  sole,  the 
word  successors  is  necessary. 

Idem.  11*  An  estate  in  fee  will  pass  to  the  king  without 

the  words  heirs  or  successors,  partly,  on  account  of 
his  prerogative,  and  partly,  because  in  judgement  of 
law  the  long  never  dies. 
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If.  With  respect  to  the  words  that  are  necessary  What  Words 
to  create  an  estate  tail  in  a  deed,  it  is  said  by  Lord  E^^teTail 
Coke,  that  the  word  heirs  is  as  necessary  as  in  the  i.lngt.20a. 
case  of  a  fee  simple.  For  as  every  estate  tail  was  a  fee 
simple  at  common  law,  and  as  no  fee  simple  could  be 
created  without  the  word .  heirs,  it  followed  that  an 
estate  tail  could  not  be  created  without  that  word.    . 
Therefore,  if  lands  are  given  to  a  person  ei  semini  W.  20  6. 
suo^  or,  eaitibus  vel  protibus  de  corpore  suo  ;  to  a  man 
and  to  his  seed,  or  to  the  issues  or  children  of  his  body ; 
he  has  but  an  estate  for  life.  For  although  the  statute  Nevil  v. 
de  donis  provides  that  the  will  of  the  donor  shall  be  |  r"ii  ^|, 
observed,  yet  that  will  and  intent  must  agree  with  587. 
the  rules  of  law.     And  it  has  been  long  settled,  that  y.  Fletcher 
the  word  issue  cannot  operate  in  a  deed  as  a  word  ^®™-  R*  467. 
€>f  limitation,  so  as  to  create  an  estate  tail.  794. ' 

13.  No  techm'cal  words,  however,  are  required  to  What  Words 
restrain  the  general  import  of  the  word  heirs  to  the  J^rd^HeL/. 
lineal  descendants  of  the  grantee ;    therefore  any 
ivords  that  show  such  an  intention,  will  be  sufficient. 

14. .  Thus,  Lord  Coke  says,  if  lands  be  given  to  B.  l  lost.  20  6. 
et  hceredibus  quos  idem  B.  de  prima  uxore  sua  legi* 
time  procrearet ;  this  is  a  good  estate  in  special  tail, 
although  B.  has  no  wife  at  the  time,  without  the 
words  de  corpore.  So  it  was  if  lands  were  given  to  a 
man  and  to  his  heirs,  which  he  should  beget  of  hie^ 
wife ;  or  to  a  man,  et  hceredibus  de  came  stm^  or  et 
ha^edibus  de  se ;  in  all  these  cases  an  estate  tail  was  ^ 
created,  though  the  words  de  corpore  were  omitted. 

15.  Lord  Coke  also  says,  the  word  engendrisy  or  Idem,&n.3. 
begotten,  may  be  omitted  j  and  if  the  word  be  pro^  ^  ^,^'-^^  ^* 
crecmdis,  or  quos  procreaveritj  the  estate  tail  is  good  : 
and. as  tlie  yrord, procreatis  shall  extend  to  the  issue 
begotten  afterwards, ;  so  procreandis  shall  extend  to   ^ 
the  i^ue  begotten  before.     But  Lor4  Hale  has  ob- 
VoL.  IV,  Z 
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served  on  this  passage,  that  where  the  words  were 
m  posterum  procreandis,  sons  bom  before  shall  be 
excluded,  on  account  of  the  peculiar  force  of  the 
words  in  posterum. 

16.  Lord  Talbot  held,  that  where  lands  were 
limited  in  a  deed  to  C.  H.  for  life,  and  after  his  de- 
cease, to  the  heirs  male  of  his  body  thereafter  to  be 
begotten ;  the  words  *<  thereafter  to  be  begotten'^  did 
not  confine  it  to  the  issue  bom  after,  but  would  like* 
wise  take  in  issue  bom  before. 

17.  Littleton  says,  if  a  man  has  issue,  and  dies ;  and 
land  is  given  to  the  son  and  to  the  heirs  of  the  body 
of  his  father  begotten,  this  is  a  good  entail,  though 
the  father  was  dead  at  the  time  of  the  gift;.  Lord 
Coke  has  observed  on  this  passage,  that  the  words,  Ae 
Jieirs,  were  observable :  for  if  the  words  had  been  Ms 
heirs^  it  would  have  altered  the  case.  Therefore,  if 
lands  were  given  to  the  son,  and  to  his  heirs  of  the 
body  of  his  father ;  the  son  could  not  take  as  heir  of 
the  body  of  his  father,  because  the  grant  was  to  him  and 
to  his  heirs,  &c.  But  if  there  were  grandfather,  father, 
and  son,  and  the  father  died,  and  lands  were  given  to 
the  son,  and  to  the  heirs  of  the  body  of  the  grand- 
father, this  would  be  a  good  estate  tail  in  the  son* 

18.  The  word  heir  in  the  singular  number  may  in 
a  special  case  create  an  estate  tail.  Thus,  where 
lands  were  given  to  a  man  and  his  wife,  and  to  one 
heir  of  their  bodies  lawfully  begotten,  and  to  one 
heir  of  the  body  of  that  heir  only ;  it  was  hdd  an 
estate  tail. 

19*  It  has  baen  stated,  that  where  lands  are  given 
in  the  premises  of  a  deed  to  A.  and  his  heirs,  kaben^ 
dum  to  him  and  the  heirs  of  his  body,  he  will  oi^ 
take  an  estate  tail.  And  Lord  Coke  says,  if  lands 
are  given  to  B.  and  his  heirs,  if  B.  have  heirs  of  hie 
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body,  ahd  if  he  die  without  heirs,  that  it  shall  revert 
to  the  donor ;  this  is  an  estate  tail. 

90.  It  has  ^Iso  been  stated,  that  where  $  person,  in  ante,  c.  20, 
the  pretnises  of  a  deed,  gives  lands  to  another  and  the  i  f^^^  21a. 
heirs  of  his  body,  habendtm  to  him  and  his  heirs  for 
ever,  he  will  take  ftn  estate  tafl  with  a  fee  simple  ex- 
pedtant ;  but  if  it  be  added,  that  if  he  dies  without 
heirs  of  his  body,  the  lands  shall  revert  to  the  donor, 
it  Win  be  an  estate  tail. 

21.  Littleton  says,  if  lands  are  given  to  a  man  and     §  31. 
his  heirS  males,  ot  to  a  man  and  his  heirs  females, 

the  donee  will  take  an  estate  in  fee  simple  ;  because 

the  gift  does  not  specify  from  what  body  the  heirs 

male  or  female  sh^ll  issue.     And  Lord  Coke  says,  it  ^  lost.  27  \u 

was  ^judged  ih  Parliament,  that  where  lailds  were 

given  to  a  man  and  his  heirs  male,  this  was  a  fee 

simple ;  for  the  grant  of  a  subject  shall  be  taken  most 

strongly  itgiunst  himself. 

22.  A  feoffinent  was  made  to  the  use  of  the  feoffee  Abraham  ?• 
and  the  heirs  of  his  body ;  and  for  default  of  such  cI^Uz. 
issue,  to  6.  D.  and  his  heirs  male  lawfully  engen*>  ^7S. 
dered ;  and  for  def&ult  of  such  issue,  to  thfe  right  heirs 

of  the  feoffor.  All  the  Judges  were  of  opinion,  that 
G.  D.  took  an  estate  in  fee ;  and  that  it  could  not  be 
an  estate  tail;  because  thefe  was  not  any  body  from 
whom  bis  heir  m^e  should  come. 

«8.  But  if  thefe  be  toy  other  words  in  a  gifl  of 
this  kind,  from  which  an  intention  to  restrain  the  ge- 
nerality of  the  Wordd  hei»  male,  to  the  body  of  the 
grantee,  can  be  inferred,  sudi  gifl  will  be  construed 
to  pass  an  estate  tail. 

24.  A  fedKment  %as  made  to  the  use  of  the  feoffor  Bemford's 
fwlife,  rcAiainder  to  the  use  of  G.  B.  son  afid  heir  ^^  ^j 
of  the  feoffor,  and  the  heirs  male  of  his  body  law- 
fijily  begotten  \  and  for  default  of  duch  issue,  to  the 
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use  of  Aden-  Beresford  and  of  the  heirs  male  of  the 
said  Aden  lawfully  begotten  ;  and  for  default  of  such 
issue,  &c.  The  question  was,  what  estate  Aden  took. 

ante,  §  22.     It  was  contended,  upon  the  authority  of  Abraham  v. 

Twigg,  that  he  took  an  estate  in  fee  simple.  But  it 
was  resolved,  that  he  only  took  an  estate  tail ;  be- 
cause there. were  words  equivalent  to  the  words  de 
carpore. 

WiUesR.  Lord  Ch.  J.  Willes  has  said,  that  this  case  can 

374.  .  -      .       . 

hardly  be  cited  as  an  authority  in  any  case  whatever : 
unless  a  deed  of  uses  should  happen  to  be  penned 
exactly  in  the  same  wordsi 
Limitatioo  to  Q5.  It  is  laid  down  by  Hales,  Just.  arguendOf  in 
Heks  with  «  ^  £d w.  VI.,  that  if  land  be  given  to  a  person  and  his 
Remainder  heijns,  and  if  the  donee  die  without  heir  of  his  body, 
PLowd.  53.  that  it  shall  remain  to  another ;  this  shall  be  a  good 
^^^*  estate  tail,  by  the  equity  of  the  statute}  although  it 

be  out  of  the  words.     And  this  doctrine  is  confirmed 

by  several  cases. 

Beck's  rase,       S6.  A  feofiment  was  made  to  the  use  of  the  first 

'  .   '    son  of  James,  who  should  have  issue  male   of  his 

body,  and  to  his  heirs  ;  and  for  want  of  such,  heirs, 

to  2^nother.     This  was  held  to  be  an  estate  taiL 

Leigh  T.  S7. .  A  feofiment  was  made  to  the  use  of  the  feofibr 

5  Mod  266    ^^^  ^^^»  remainder  to  the  use  of  his  son  Thomas  and  his 

1  Ld.  Rayni.  heirs  for  ever,  and  for  default  of  issue  of  tlie  body  of 

^  the  said  Thomas,  to  the  use  and  behoof  of  the  right 

heirs  of  the  feoffor.  The  Court  said,  the  intention  of 
the  feoffor  was  plain,  that  an  estate  in  fee  should  not 
pass  to  the  son.  .  It  was  no  more  than  if  a  gift  had 
been  made  to  a  man  and  his  heirs,  viz.  to  the  heirs 
of  his  body ;  so  that  it  was  only  an  estate  tail. 
Idle  V.  Cook.  ^.  In  a  subsequent  case,  where  a  copyhold  was 
IP.  Wms.     svurondered  to  the  use  of  V.  and  A.  his  wife,  pro  et 

durante  termno  xntarum  suarum^  et  fueredum  et  assfg-* 
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futtomm  prcedictorum  V.  et  A.j  et  pro*  defectu  talis 
exituSf  to  the  use  of  the  right  heirs  of  the  grantor  for 
ever  ;  it  was  held  by  Lord  Holt,  Powis  and  PoweU, 
that  this  was  an  estate  in  fee:  contrary  to  the 
opinion  of  Gould,  who  thought  it  should  be  con- 
strued an  estate  tail ;  that  being  the  intent  of  the 
grantor. 

29.  Littleton  says,  where  lands  are  given  to  a  Limitation  to 
man  and  his  wife,  and  to  the  heirs  male  of  their  two  his  Wife  and 
bodies  beirotten,  they  have  an  estate  tail.  Lord  Coke,  S^^.H?"*?.^^ 

^  :f .  their  Bodies. 

in  his  comment  on  this  passage,  says ;  but  what  if  the  Lit.  $  25. 
tenements  be  given  to  a  man  and  to  a  woman,  not  be- 
ing his  wife,  and  to  the  heirs  male  of  their  two  bodies  ? 
They  have  also  an  estate  t£ul,  albeit  they  be  not 
married  at  that  time.  And  so  it  is  if  lands  be  given 
to  a  man  who  has  a  wife,  and  to  a  woman  who  has  a 
husband,  and  the  heirs  of  their  two  bodies ;  they 
have  presently  an  estate  tail,  for  the  possibility  that 
they  may  marry. 

SO.  If  lands  be  given  to  two  husbands  and  their  Tit.  18.  c*  J. 
wives,  and  to  the  heirs  of  their  bodies  begotten,  they\ 
shall  take  a  joint  estate  for  life,  and  several  inherit- 
ances, viz.  the  one  husband  and  his  wife  the  one 
moiety,  and  the  other  husband  and  wife  the  other 
moiety.  And  no  cross  remainder  or  other  possibility 
shall  be  allowed  by  law,  where  it  is  once  settled,  and 
has  taken  effect.  But  if  lands  be  given  to  a  man  and 
two  women,  and  the  heirs  of  their  bodies  begotten, 
they  have  a  joint  estate  for  life,  and  every  of  them  a 
several  inheritance ;  because  they  cannot  have  one 
issue  of  their  bodies.  Neither  shall  there  be,  by  any 
construction,  a  possibility  upon  a  possibility;  viz. 
that  he  shall  marry  the  one  first,  and  then  the  other. 
The  same  law  is,  where  land  is  given  to  two  men  and 
one  woman,  and  to  the  heirs  of  their  bodies  begotten/ 
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§  26,  7,  ^.        31,  Litdeton  says,  if  lands  be  given  tp  a  man  and 

his  wife,  and  to  the  heirs  of  the  body  of  the  man ;  in 
this  case  the  husband  haa  an  estate  in  general  tail, 
and  the  wife  an  estate  for  life.  Also  if  lands  be  given 
to  the  husband  and  wife,  and  to  the  heirs  of  the 
husband,  which  he  ahf^  beget  QU  the  body  of  his 
wife ;  in  this  case,  the  husband  has  an  estate  in  special 
tail,  and  the  wife  hut  an  e9tate  for  life.  And  if  the 
gift  be  made  to  the  husband  and  wife,  and  to  the 
heirs  of  the  body  of  tlie  wifb^  by  the  husband  be- 
gotten ;  there  the  wife  has  an  estate  in  special  tail^ 
and  the  husband  but  ^or  term  of  Ufe.  But  if  lands 
be  given  to  the  husband  and  wife,^  and  to  the  heifs 
which  the  h^sba^d  s^ll  beget  on  the  body  of  the 
wife  ;  in  this  case,  bpt^  of  them  have  an  estate  tail ; 
because  the  word  heii^  is  not  limited  to  the  one, 
more  than  to  the  other. 

•    •  • 

32.  Lord  Coke  has  observed  on  this  passage,  that 
the  word  heirs  is  nomem  operativum  ;  to  which  of  the 
donees  it  is  limited^  it  create?  ajo.  estate  tail.  But  if 
it  incline,  no  more  to  tl^e^  one  than  to  the  other,  then 
both  do  take;  and  therewith  accords  the  o^  in 
3  £dw.  III.,  where  Robertus  de  S^  dedit  Johanni  die 
Bipariis  et  Matildce  tuori  ejus,  et  hceredihus  ffuo^ 
idem  Johannes  de  corpore  ijpsius  Matildw  frocreoreU 
&c. ;  which  was  adjudged  to  be  an  estate  in  specis^ 

1  Inst.  2 19  a.  t;ail  in  them  bQth;  because  the  estate  was  e^jually 

tailed  to  the  heii;s  of  the  baron,  a$  to  the  hehrs  of  the 

wife. 

33.  In  conformity  to  the  above  cases^  it  has  long 
been  esta^hlished,  thait  where  a  limitation  is  naade  to 
the  heirs  of  the  body  of  the  wife,  by  the  husbaj(id  to  be 
begotten,  the  wife  will  ta^e  an  estate  t^l.  But  if  the 
word3  are  to  the  heirs  upm  ox,  qn  the  body  of  the 
w^  by  the  hu3faia^d  to  be  begotten^  both  husbaiicl 
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and  wife  take' an  estate  tail.  And  Mr.  Feame  ob-  Ren.  46. 
serves,  that  however  light  or  frivolous  the  distinction  ^ 
in  these  cases  between  the  word  qf^  and  the  words  on 
or  hfy  may  now  appear,  yet  it  having  originally,  upon 
princQdes  now  obsolete,  obtained  ground  in  judicial 
dectsionsy  the  Courts  hold  themselves  bound  to 
observe  it. 

34.  Thus  where  a  limitatioQ  was  to  the  husband  Repp*  v. 
and  wife  for  their  lives»  remainder  to  the  fii*st  and  Yelv.  laL 


other  sons  of  the  body  of  the  wife,  remainder  to  the 
heirs  of  the  body  of  the  wife  by  the  husband  to  be 
begotten ;  it  was  held  an  estate  tail  in  the  wife* 
But  the  Court  said»  if  it  had  beed  to  the  heirs  which 
the  husband  should  beget  on  the  body  of  the  wife,  it 
Vould  have  created  an  estate  tail  in  bodi ;  for  which 
was  cited  19  Hen.  VI.  7^  a.,  giving  the  same  reason 
as  Littleton  does ;  because  the  word  heirs  was  in- 
diflferently  limited  to  both. 

35.  A  persox^  in  consideration  of  marrii^e»  cove-  Dum  r. 
nanted  to  stand  seised  to  the  use  of  himself  and  his  4|i!^^Rep; 
wife  £lor  their  natural  lives,  and  the  life  of  the  longer  ^di. 
liver  of  them ;  remainder  to  the  use  of  the  heirs  on 
the  body  of  the  said  wife  by  the  said  husband  law- 
fiilly  to  be  b^ottea ;  and  for  default  of  such  issue, 
to  the  use  of  the  right  heirs  of  the  husband  for  ever. 
A  question  arose,  whether  this  limitation  raised  an 
estate  tail  solely  in  the  wife,  or  a  joint  estate  tail  in 
the  husband  and  wife.  Mn  Justice.  Ashurst  said, 
the  question  depended  on  positive  determinations, 
rather  than  on  reasoning.  If  the  words  of  limitation 
had  been — **  the  heirs  f^Tthe  body  of  the  wife  by  the 
husband  to  be  begotten,''  the  case  would  be  otherwise, 
and  the  wife  would  take  an  estate  tail ;  but  as  the 
word  was  on  and  not  qfy  idl  the  determinatioiis  were  the 
other  way  \  particularly  those  in  3  £dw.  Ill,  and  in 
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Styles  ;  and  therefore  both  husband  and  wife  took  an 
estate  tail.  If  the  Court  was  at  liberty  to  go  into 
the  intention  of  the  parties,  he  should  have  been  in- 
clined to  have  read  the  word  o/^instead  of  on,  because 
the  wife  ought  to  be  considered  as  a  purchaser,  but 
they  were  tied  down  by  express  authorities.  Judge- 
ment was  given  accordingly. 
Effect  of  B  36.  An  estate  tail  may  be  created  by  a  limitation 

the  Heirs  of    ^^  *^^  hem  of  the  body  of  A.,  provided  A;  be  dead 
the  Body  of    when  the  limitation  takes  effect ;  and  will  vest  in  the 

person  answering  the  description  of  such  special  heir. 
And  in  case  of  his  death  without  issue,  it  will  go  to  the 
person  who  would  be  entitled  to  such  estate,  if  it  had 
originally  vested  in  the  ancestor  of  the  first  taker* 
Mandevill's         37-  This  doctrine*  is  founded  on  the  authority  of 

1  Inst.  26  b.    ^^^  following  case  in  17  Edw.  II.— John  de  Mandevill, 
220  a.  by  his  wife  Roberge,  had  issue  Robert  and  Maude* 

M.  de  Merwell  gave  certain  lands  to  Robeige,  and 
to  the  heirs  of  John  Mandevill  her  late  husband,  on 
her  begotten.  It  was  adjudged,  that  Robeige  had 
an  estate  but  for  life,  and  the  fee  tail  vested  in 
Robert,  (heirs  of  the  body  of  his  father  being  a  good 
name  of  purchase) ;  and  that  when  he  died  without 
Southcot  V.    issue,  Maude  the  daughter  was  tenant  in  tail,  as  heir 

2  Mod/207.   ^^  t^®  hody  of  her  father ;  perfwmam  dani. 

Com.  Rem,        gg.  ]\fr.  Feame   observes,  that  in  the  case   of  a 
110.  . 

limitation  to  the  heirs  male  of  the  body  of  A.,  the 

devolution,  after  the  decease  and  failure  of  issue  male 
of  the  first  special  heir  of  A.  to  other  heirs,  equally- 
falling  within  the  same  description,  has  been  styled  a 
descent  perjbrmam  donu  But  this  sort'  of  acquiffltion 
of,  or  succession  to,  an  estate  tail,  by  the  heirs  male 
of  the  body  of  A*,  in  a  collateral  line  between  them^ 
selves,  is  not  strictly  a  descent;  nor  does  it*  operate 
as  a   purchase.     It  is  not  strictly-  or  completely  a 
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descent,  because  the  estate  never  attached,  or  by 
possibility  could  attach,  in  the  ancestor,  or  be  derived 
from  or  through  him.  It  has  not  the  effect  of  a  pur- 
chase, because  the  estate  goes  in  the  same  course  of 
succession  as  it  would  have  done  under  a  descent, 
exclusive  of  persons  to  whom  it  would  have  gone,  if 
the  heirs  male  had  taken  absolutely  by  purchase. 

39.  In  a  subsequent  paragraph  Mr.  Feame  says —  Idem,  1 12, 
**  It  seems  in  truth  of  a  compound  or  intermediate 
description,    betwixt  a  descent  and  purchase.     In 

point  of  acquisition,  it  has  the  quality  of  the  latter,  as 
not  being  derived  from  or  through  the  ancestor; 
but  in  regard  to  its  course  of  devolution,  it  is  refer- 
rible  to  the  former,  as  pursuing  the  very  same  channel 
of  transmissive  succession,  ^t  is  a  sort  of  entail  which, 
though  it  first  attaches  in  the  special  heir,  according 
'  to  the  nature  of  the  description,  yet  terminates  not 
in  him  and  his  representatives,  of  the  species  denoted, 
but  continues  its  progress  through  the  whole  race  of 
heirs  described,  in  the  same  course  as  if  it  had  been 
an  estate  vested  in  the  ancestor,  descendible  from  him 
to  his  heirs  of  that  description. 

40.  The  usual  mode  of  limiting  estates  tail  in  set-  Usual  Mode 
tlements,  where  an  estate  for  life  is  given  to  the  Estates  WL 

*  ancestor,  is,  to  the  use  of  the  first  son  of  the  body  of 
the  said  A.  B.  by  the  said  C.  D.  (his  intended  wife), 
and  of  the  heirs  male  of  the  body  of  such  son  lawfully 
issuing  ;  and  for  default  of  such  issue,  to  the  use  of 

'  the  second,  third,  and  all  and  every  other  the  son 
and  sons  of  the  body  of  the  said  A.  B.  by  the  said 
C.  D.  lawfully  begotten  j  severally,  successively,  and 
in  remainder,  one  after  another,  as  they  and  every 
of  them  shall  be  in  priority  of  birth  ;  and  of  the  several 
and  respective  heirs  male  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons  lawfully  issuing ;  the 
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elder  of  such  8ons»  and  the  heira  male  of  his  body 
issuing,  being  always  preferred,  and  to  take,  before 
the  younger  of  the  same  sons,  and  the  heirs  male 
of  his  and  their  bodies  issuing :  and  for  default  of 
sueh  issue,  he. 
Ovren  v.  4|.  jn  a  modejn  case,  there  was  a  limitation  in  a 

2  U.  Black.   feolBSnent  to  the  use  of  Nicholas  Smyth  for  Ufe,  re- 
^^  ^^4-      mainder  to  the  use  of  the  first  son  of  the  body  of 
Nicholas  Smyth  lawfully  issuing ;  and  for  default  of 
such  issue,  to  the  use  and  behoof  of  the  second, 
third,  fourth,  and  all  and  every  other  son  and  sons 
of  N.  Smyth;  lawfully  issuing,  severally  and  sucoes- 
sively,  &c. ;  and  of  the  several  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons  respect- 
ively issuing,  &c.    Upon  a  case  sent  from  the  Court 
of  Chancery  to  the  Court  of  Cofwnon  Fleas,  respect- 
ing  the  estate  which  theeldest  son  of  N.  Smyth  took 
under  this  limitation.  Lord  Chief  Justice  £3rre  said—- 
<'  I  think  tins  is  one  of  the  clearest  caeeslever  sawi 
•     there  is  a  demonstration  plain  on  the  face  of  the  feoff- 
ment, that  it  was  the  intent  of  the  parties  that  an  estate 
tail  should  be  limited  to  the  eldest  son  of  N.  Smyth. 
The  argument  on  the  part  of  the  defendant  has  occa- 
sionally shifted;  sometimes  admitting  the  intent^ 
but  contending  that  the  words  used  were  not  sufficient 
to  effectuate  that  intent,  which  I  thought  was  the 
true  way  of  consideving  the  quertiott;  aad  some^ 
times  denying  the  intentitself.    Butno  man  caaread 
this  deed  without  seeing  the  intent  I  have  mentioned  ; 
though  by  some  strange  blunder,  the  usual  words  are 
omitted.    If^  indeed;  it  had  stopped  at  the  limitatioi^ 
to  the  first  son  of  Nicholas,  I  shoiddlnve  agreed  witk 
the  counsel  Sot  the  defendant ;  ibr  it  certamly  does 
not  follow,  that  because  we  caoi  see  an  intent  on  tlie 
&ce  of  a  deed,  therefiwe  that  the  worda  used  are 
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sufficient  to  effectuate  that  intent  But  the  intent 
here  does  not  rest  on  t)ie  first  expre^sioiia  \  hut  the 
other  part  of  the  deed  respecting  the  trusts  and  other 
limitations,  refer  to  an  estate  tail  in  the  first  son  of 
N.  Smyth.  The  intent  then  being  plain,  the  question 
isy  whether  we  can  find  sufficient  words  ?  I,  for  one, 
adhere  to  the  rule  which  forbids  the  raising  estates  by 
implication  in  deeds,  and  think  that  we  ought  not  to 
grant  the  same  indulgence  to  inaccuracy,  in  the  con- 
struction of  deeds,  as  we  do  in  wills.  But  here  it  is 
not  necessary  to  resort  to  implication,  or  to  inquire 
whether  the  same  latitude  is  to  be  allowed  to  convey'* 
ances  to  uses,  as  to  wills ;  for  here  there  »:e  strict 
technical  words,  capable  of  being  applied  to  the 
limitation  of  the  first  son  of  the  body  of  N*  Sipyth* 
so  as  to  give  him  an  estate  tail.  The  limit^l^n  is  to 
the  first  son,  and  for  default  of  such  issue,  the  whole 
line  of  sons  is  tak^n  in,  without  any  p^iticqlar  limita- 
tion to  them,  and  the  heirs  of  their  bodies  n(mW4ik1m  ; 
but  it  is  to  the  seve^i^.  heirs  male  oif  the  body  and 
bodies  of  all  and  eyeiy  i^uch  son  and  sons  resp^ptW^ly 
issuing,  fortunately  it  is  not  said,  to  the  heirs  male 
of  the  body  ai\d  bodies  of  such  second,  third,  and  other 
sons,  &c.  ](f  it  had  been  so,  it  coyld  not  perhaps 
have  been  got  over.  But  the  Umitation  is  to  the 
heirs  male  of  the  body  and  bodies  of  every  such  son. 
Now  the  case  of  Doe  v.  Martin  is  an  authority  to  ante. 
warrant  the  application  of  those  words  to  the  limita- 
tion of  the  first  son  of  N.  Smyth,  as  well  as  to  the 
others.  But  this  case  is  stronger  than  Doe  v.  Martin ; 
for  it  does  not  even  require  th^  assistance  of  pmic- 
tuation.  Upon  the  whole,  therefore,  it  is  clear  that 
the  plai^ntifF  took  an  estate  tiul  under  the  limita^oii 
in  the  deed  to  the  first  son  of  the  l^dy  of  N«  Sxpyth.'' 
Tlije  other  Judges  concur/ing  in  thi3  opinion,  the 
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Court  certified  that  the  plaintiff,  who  was  the  eldest 
son  of  N.  Sm3rth,  took  an  estate  tail  in  the  lands  in 
question. 
What  Words       4^^  Wilii  respect  to  the  words  that  are  necessary 

create  an 

Estate  for      to  create  an  estate  for  life,  those  usually  inserted  for 
^'®*  that  purpose  in  deeds,  are,  to  hold  to  the  said  A.  B. 

and  his  assigns  for  and  during  the  term  of  his  natural 

life.     But  it  has  been  already  stated,  that  if  lands 

ante,  c.  19.     are  conveyed  to  a  natural  person,  without  any  words 

of  limitation  whatever,  he  will  take  an  estate  for  his 
own  life ;  unless  the  grantor  be  only  tenant  in  tail,  or 
tenant  for  his  own  life  ;  in  which  cases  the  grantee 
will  take  an  estate  for  tiie  life  of  the  grantor  only. 
Fitzherbert  45.  Under  a  limitation  to  the  father  for  life,  re- 
4  Ves,  794.  '  mainder  to  his  issue  male,  and  for  want  of  such  issue 

to  the  father  in  fee  ^  Lord  Bathurst  held  that  the 

issue  only  took  estates  for  life :  in  conformity  to  the 

opinion  of  Mr.  Fazakerley  and  Mr.  Wilbraham,    to 

whom  the  case  had  been  previously  referred. 

What  Words      44.  Estates  for  years  are  usually  created  in  deeds 

Bstate  for      hy  the-  words,  **  to  hold  to  the  said  A.  B.,  his  exe- 

Yw«,  pr  at    cutors,  administrators,  and  assigns,  from  the  day  of 

the  date  hereof,  for  and  during  and  unto  the  full 
end  and  term  of  twenty-one  years,  thence  next 
ensuing  and  fully  to  be  complete  and  ended :''  but 
any  other  words  showing  the  intention  of  the  parties 
will  be  equally  effective. 
Lit.  §  68.  46.  The  technical  words  for  creating  an  estate  at 

will  are,  to  hold  to  the  said  A.  B.  at  the  will  of  the 

lessor. . 

What  Words      46.  .With  respect  to  the  words  which  are neoessary 

Joint  *         ^  create  an  estate  in  joint  tenancy ;  it  has  been 

Tenancy.       already  stated,  tiiat  where  lands  are  granted  to  two  or 

more  persons,  except  husband  and  wife,  to  hold  to 
them  and  their  heirs,  or  for  the  term  of  their  lives^ 
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or  for  the  term  of  another^s  life;  without  any  re-  i  Inst.  180 ft. 
strictive, . exclusive,  or  explanatory  words;   all   the 
persons,  to  whom  the  lands  are  so  given,  take  as 
joint  tenants. 

47.  A  man  conveyed  his   house    and    farm   to  clerk  v. 
trustees,  upon  trust  that  his  sisters  might  inhabit  the  9^y^ 
house,  and  equally  divide  the  rents  and  profits  between  Wwd  y\ 
them  ;   and  the  whole  to  the  survivor  of  them.   Re-  1  ^j*^ 
solved,  that  this  was  a  joint  tenancy ;  for  although  422. 
the  words  equally  to  be  divided  sometimes  in  a  will 

make  a  tenancy  in  common,  yet  the  limitation  to  the 
survivor  will  oust  such  a  construction,  even  in  a 
will. 

48.  In  the  case   of  Fitzherbert  v.  Heathcote,  a  ante,  { 43. 
limitation  to  the  issue  male  was  held  to  create  a 

joint  tenancy  for  life. 

49.  Where  the  words  of  a  settlement  were,  "to 
peimit  all  and  every  the  children  to  take  the  rents  to 
them  and  their  heirs  for  ever,*'  they  took  as  joint 
tenants. 

50.  A  settlement  was  made  before  marriage,  in  Stnuon  f. 
trust  to  permit  the  husband  to  tiake  the  rents  for  99  ?^^'  « 
years,  if  he  should  so  long  live,  and  after  his  decease,  233. 

to  permit  the  intended  wife  to  take  the  rents  for  her 
life,  for  her  jointiu'e ;  and  after  the  decease  of  the 
survivor  of  them,  upon  trust  to  permit  and  sufier  all 
and  every  the  child  and  children  of  the  body  of  the 
husband,  by  the  wife,  to  take  the  rents  of  the  said 
premises,  to  them  and  their  heirs  for  ever,  in  such 
shares  and  proportions  as  the  husband  should  ap- 
point ;'  and  for  want  thereof,  in  trust  to  permit  and 
safkr  all  and  every  such  child  and  children  to  receive 
and  take  the  rents  and  profits  of  the  said  premises,  to 
them  and  their  heirs  for  ever.  '  There  were  three 
children  of  the  marriage,  who  survived  their  father 
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and  mother,  and  no  appointment  was  made.  The 
questxNi  was,  whether  the  thtee  children  took  as 
joint  tenants,  or  tenants  in  common.  Lord  Thurlow 
dedaied  that  according  to  the  true  construction  of 
the  settlement,  the  estates  comprised  therein  were  to 
be  eoosidtired  as  settled  on  the  children  of  the  mar- 
in  joint  tenancy,  subject  to  the  power  of 

was  never  executed. 
On  an  appeal  it  was  contended,  that  the  purpose  of 
tlie  settlement  was  to  make  a  provision  for  all  the  chil- 
dren  of  tke  marriage,  and  it  must  have  been  intended 
to  mike  m  beneficial  a  provision  as  possible.  Under 
^le  first  daifie  thqr  would  take  as  tenants  in  common. 
TW  mtuKwi  of  the  second  clause  was  to  regulate 
llie  pnportMms^  not  to  tnm  them  jpto  joint  tenants. 
TW  estate  wis  fim  given  in  shares  and  proportions  ; 
then  Ae  hArt  wag  to  legolate  their  diares ;  then  the 
jitAmaat  iirecteri  how  the  rents  and  profits  were  to 
W  panl  9f  tiitif  w«re  no  appointment.  The  second 
cbttse  mnJe  w^  mew  pcovision.  The  heirs  and  assigns 
¥f  AthualMaiwm^  iKI  to  taketiUaUthe  children  of 
the  mamife  wtm  4e«i  widmut  iteue }  it  was  there- 
ti>ft  JnmnJhA  ihM  Ae  ckSdren  of  a  Ohild  who  should 
jfcr  A  t^  ll».Miii  dTlhe  kidtand,  or  hid  wife,  should 
W   «  iit  to  tdfee:  ami  in  order  to  dSectuate  this 

Et  take- as  tenants  in  com- 
tlie  setdement  implied  thB  mtent 
>wni  iiti^^N  ^  it  wm  the  wotd  evety^  which  implied 
*i»  A jlUfi  ^<  jt^vnky ;  Aat  isadi  should  take  something 
to  ^<to  ana  iMt  lmii$  te  ever :  and  the  sftilie  word 
b^ti^f^  giqiitwji  te  th^  second  dause,  where  it  was 
^MiWMSMe^  tf  llMf^  wwe  to  take  as  joint  tenants, 
>AkM^  lit  iMMKiMi  to  be,  that  the  children  should 
i«^  ^  i^iitidly^   Tbe  course  of  recent  detennina- 

in  joint  tenancy,  andl  to 
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favour  tenancies  in  common :  tod  the  Court  had  taken 
hold  of  any  words  it  could  for  that  purpose,  wherever 
it  was  possible  to  discern  an  intention  that  the  estates 
should  be  in  common,  and  not  in  joint  tenancy. 

On  the  other  side  it  was  said,  the  objection  taken 
from  the  word  eoery  was  of  no  avail ;  that  word  was 
used  in  all  cases  where  joint  tenancies  were  raised^ 
Supposing  the  words  giving  a  power  of  appointment 
had  even  been  express,  as  tenants  in  common,  and  not 
as  joint  tenants,  tJiat  would  not  have  affected  the  clause 
upon  which  the  question  turned ;  for  the  former 
clause  never  operated,  the  father  having  made  no 
'  appointment  It  therefore  came  to  the  subsequent 
dause ;  '^  and  for  want  thereof,  to  permit  all  and 
every  such  child  and  children  to  take  the  rents^  &c* 
ix>  them  and  their  heirs  for  ever :''  not  iii  shares  and 
proportions;  not  equally  to  be  divided,  or  accom* 
panied  by  any  words  to  make  a  tenancy  in  common : 
without  such  modification  the  words  ex  w  terminaruiH 
carried  a  joint  tenancy,  which  was  the  old  estate 
kcown  to  the  law.  It  was  contended  that  the  iit» 
tentioa  could  not  be  to  make  tl^m  joint  tenants* 
because  a  child  might  have  died,  leavix^  a  child,  and 
the  estate  might  have  suorvived  among  the  othdr 
children :  but  it  might  equally  be  contended,  that  if 
a  child  died  before  he  could  sever  the  jointure,  it 
was  intended  h^  should  not  take  his  share  from  his 
brothers  aiid  siateis^ 

Lord  Tfanriow  said,  that  whether  the  settlement 
was  to  be  considered  as  the  conveyance  of  a  legal 
estate,  or  a  deed  to  uses^  would  make  no  difference ; 
and  that  it  was  a  joint  tenancy. 

51.  Where  it  was  covenanted  in  marriage  articles 
to  lay  out  a  sum  of  money  in  the  purchase  of  hnds» 
to  be  settled  on  the  husband  and  wife  for  their  lives^ 
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with  remainder  to  the  heirs  of  both  their  bodies ;  and 
also,  that  certain  leaseholds  should  be  in  trust  for  the 
diildrai  of  the  husband :  the  children  were  held  to 
take  die  kasdiolds  as  joint  tenants. 

52.  Sir  Robert  Staples,  being  seised  in  fee  of  cer- 
and  possessed  of  others  under  leases  from 
fer  terms  of  years,  renewable  on  payment 
by  articles,  covenanted  in  consideration  of 
that  he,  his  heirs,  executors,  or  administra* 
ivoold  lay  out  S,000/.  in  the  purchase  of  lands 
ice,  to  be  settled  to  the  use  o^  Sir  Robert 
int  llK;  with  remainder  to  his  intended  wife  for  life  ; 
MBunder  to  the  use  of  their  heirs  of  both  their 
V(ifiM%    And  it  was  also  thereby  covenanted,  that 
^  Inaes  for  years,  whereof  Sir  Robert  was  then 
yiMMSsed,  should  be  in  trust  for  the  said  Sir  Robert 
IM  liife^  and  after  his  decease,  to  the  use  of  and  in 
:rwt  for  the  children  of  the  said  Sir  Robert  by  his 
iviteiided  wife.      Sir  Robert  Staples  died,    leaving 
^me  sons ;  and  a  question  arose,  whether  they  took 
tti^  leasehdd  estates  as  joint  tenants,  or  tenants  in 
viMnmon.    The  Court  of  Exchequer  of  Ireland  de- 
igned, that  they  took  as  tenants  in  common.    From 
this  decree  there  was  an  appeal  to  the  House  of  Lords ; 
the  appellants  insisting  that  all  the  children  of  Sir 
R«  Stifles  were  clearly  joint  tenants  of  the  leasehold 
^tate.  They  had  the  same  interest,  accruing  to  them 
$X{  by  virtue  of  the  same  deed,  and  which  vested  in 
them  all  at  one  and  th^  same  time,  upon  the  death 
^4' Sir  H.  Staples.  There  was  nothing  hard,  severe,  or 
uun^MiiAble  in  the  law  of  joint  tenancy,  there  being 
^\vi^«  an  equal  chance  of  survivorship,  in  all  the 
tv^iU  tenants.    Add  wherever  that  equality  did  not 
ii\(b«Ait«  as  between  a  corporation  and  a  private^  per- 
iivMU  th«^  could  be  no  joinjfc  tenancy,    jf  any  of  the 
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joint  tehants  had  a  bad  opinion  of  their  own  lives, 
they  might  sever  the  joint  tenancy,  and  >  destroy  the. 
light  of  survivorship^  by  a  deed,  grapting'their  respiec- 
tive  shares  in  trust  for  themsdves ;  or  n^fat  enf^r  into 
covenants  not  to  take  advantage  of  each^  other  by  sur- 
vivorship. But  if  the  joint  tenancy  was  ^ot  severest 
it  was  an  evidence  of  intention  in  theparty,  to  submit 
to  the  chance  of  survivorship ;  or  of  that  supinieness 
and  neglect,  to  which  the  law  affords  no  assistance. 

On  behalf  of  the  respondent  it  was  argued,  that 
marriage  articles  were  considered  by  the  courts  of 
equity  as  minutes  of  the  intent  of  the  several  par- 
ties, to  be  afterwards  carried  into  execution  by  a 
fimnal  settlement;    the  intent,    however,  was  the 
leading  and  capital  rule:  that  in  the  present  case 
there  could  not  be  the  least  doubt  of  the  intent 
of  the  several  parties  to  the  articles.    The  portions 
thereby  created  for  the  children,  were  clearly  meant 
35  separate  and  distinct  interests  in  each .  child,  for 
the  maintenance  of  each,  and  of  the  children  he  or 
she  might  have.    But  this  very  natural  and  rational 
intent  was  totally  overturned  by  the  notion  of  a  joint 
tenancy,  which  let  in  a  mischief  never  dreamt  of  by 
the  parties ;  for  if  the  younger  children  had  di^d  in 
the  father's  lifetime,  leaving  ever  so  many  children, 
t}ie  eldest  son, .  being  heir  of  the  father, .  a&d  taking  a 
com^derable  real  estate  as  such,  would,  by  .thcimere. 
chance  of  survivorshipt  ha^ve  carried  ;ofi^  th^'  whole 

of  the  father's^real  and  per^nal  estate; -and  the. 
foaiilies  of  the  younger  brothers  wcmld  .have  been 
left  to  beggary.  That  joint  tenancy,  onginally  appli- 
cable to  land  rights  only,  and  derived^  from,  fi^udal 
princi^lesy  calculated  for.  the  support  of  military 
teilures,  long  filacer  abolished,  was  now  constantly 
diflco^nteoansed  iq  courts  of  law  and  equity.  Every 
Vol.  IV.  A  a 
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pinnt,  m  yfimdi!i|(  Ibr  hk  duldren,  Aether  by  wiU 
bjvlidfli^  cr  by  lettlmDeiit,  was  oatunlly  supposed 
to  ksM  fli  vkm^  not  only  his  own  immediate  diiU 
dras.  taltfaw  posterity  also ;  and  that  the  provision 
he  WW  maUng  fer  his  chiMran,  was  such  as  might 

to  OBany,  and  provide  fbr  a  wifb  and 
Afid  if  this  hdd  in  wills»  where  even 

as  vohmteeiS}  aforHori 

settlements,  underidiich 

as  purchasers  fw  the  most 


iqxm  the  prindple  that 
joittt  tenants. 
asysi  if  lands  be  given  to  two,  to 

the  one  moiety,  to  the 

die  other  moiety  to  the 

they  are  tenants  in  common. 

on  this  passage,  says,  the 

they  have  several  freeholds,  and 

;  and  that  the  habendum 

^  fsk.     iwmi  tfcepaamasa^  ^lat  prima  Jade  seemed  to  be 

controls  an  implied 


JSL  A  MassACOTWSisd  la  stand  seised 


^s^  at' X  teii^  snisAsrtotwB^  equally  to 

«#  iMr  haaa  aad  aasina  ftr  ever.    Lord  K. 


I 


NmiIi  ^MlMtdl  IftMk  tlwiahnitaiiee  wu  in  common. 
IN  witl  4l  ImI  ktM  Md,  that  wliera  the  words  w«re 
l»»iiv^  iyiilH|f^>wiiJL  dttt  Aould  be  in  common} 
<<il<wnw  il'th*  vvide  mn,  eqoaUx  to  be  divided : 
^  iIk*  lihM  %»  ho  all  QM. 

^lMM^;i  >k  A  MM  M%Mi  1^  tern  to  tnurtee8»  in  trust  to 

VSsvXs<vk  ^«MMll  hteMirit  MMivt  the  proAts  thereof  4uiBig 

><X'  ^  hli^  Mil  iibr  hb  dMihb  in  tnnt  to  permit  lus 

uv>  jhiwuhnw  B^  mk  C»  their  execttt<»8  and  admi- 

lO 
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iH8tntor9f  to  receive  the  profits  during  the  residue  cf 
the  ter«if  eq^ually  to  be  divided  between  them ;  they 
paying  sq  much  within  two  years  to  his  two  other 
daughters.  The  Master  of  the  RoUs  (Sir  J.  Trevor) 
held»  that  this  bdng  a  trust  of  a  personal  thing,  they 
were  tenants  in  common ;  and  that  the  Other's  in- 
tention appeared  so  in  the  consideration,  which  was 
to  make  several  and  distinct  provisions  for  his  two 
dftughtars  $  and  the  paying  of  the  sums  appointed  to 
their  two  sisters,  made  them  purchasers. 

55.  A  copyholder  in  fee  had  issue  four  sons,  and  Fisher  y. 
two  daughters,  and  surrendered  his  copyhold  to  the  ^  ^^m,, 
use  of  his  wife  for  life,  and  after  her  death,  to  the  ^^* 
use  of  his  three  younger  sons  and  two  daughters,  i  Ab»  £q. 
equally  to  be  divided,  and  their  respective  heirs  and  ^^^* 
assigns  for  ever,    The  question  was,  whether  these 
words  made  a  tenancy  in  common,  or  whether  the 
sons  and  daughters  took  as  joint  tenants.  The  Judges 
delivered  their  opinions  seriatim.    Gould,  Just. — ^The 
sons  and  daughters  take  as  tenants  in  common,  and 
not  as  joint  tenants.    Jn  the  construction  of  deeds 
this  rule  is  to  be  observed,  viz.  to  make  all  parts  of 
them  take  effectv  according  to  the  intent  of  the  par- 
ties, so  as  it  be  net  contrary  to  the  rules  of  law ;  and 
it  will  not  be  inconsistent  with  any  rule  of  law,  to 
construe  this  a  tenancy  in  common  \  the  words  upon 
vlUch  we  are  to  judge,  being  not  words  of  limitation, 
or  creation  of  an  estate,  but  of  qualification  and  cor- 
raction*    Tliere  are  no  precise  words  requisite  to 
make  a  tenancy  in  common ;  the  words  equally  to 
be  divided,  go  to  the  quality  of  the  estate,  and  not 
to  the  limitation  of  it.    The  intention  of  the  suf- 
fendemr  was  to  make  provision  for  his  younger  chil- 
ismx  and  their  heirs-^  wUch  wiU  not  take  efifect,  if 
k  be  a  joint  estate.    Surr^ders  oi  copyhc^d  land  to 
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Vide  Tit  37.  uses  shall  have  the  same  favourable  construction  m 
"wills,  and  are  not  to  be  tied  up  to  the  strict  rules  of 
common  law,  but  expounded  according  to  the  in- 
'tention  of  the  party.  The  words  equally  divided,  or 
equally  to  be  divided,  make  a  tenancy  in  conmion  in 
a  will,  beyond  dispute ;  and  we  are  here  in  the  case 
of  an  use,  which  bears  the  like  constructien  with  a 
wilL  Tui^ton,  Just,  of  the  same  opinion,  and  argued 
much  to  the  same  effect  Holt;  Ch.  Just,  contra.  Copy- 
hold lands  do  not  differ  in  ,  construction  of  law  from 
freehold  lands  ;  and  surrenders  of  copyholds  must  be 
governed  by  the  same  rules  as  conveyances  at  com- 
mon law.  By  this  surrender  the  sons  and  daught^v 
Are  joint  tenants,  and  not  tenants  in  common;  for 
'the  words  equally  to  be  divided,  signify  no  more 
than  the  law  would  have  implied  without  them  ;  and 
therefore  they  can  have  no  operation.  1  Inst.  186  a. 
One  joint  tenant  can  only  forfeit  or  dispose  of  his 
own  part ;  and  if  both  join  in  a  feoffinent,  and  one 
die,  it  must  be  pleaded  as  the  feoffinent  of  both,  and 
not  of  the  survivor  only.  The  true  difference  be- 
itween  joint  tenants  and  tenants  in  common,  is  put  in 
Littleton,  §  292.  Joint  tenants  hold  by  one  joint 
title,  but  tenants  in  common  by  several  titles.  In 
our  case  the  title  is  joint,  and  all  claim  under  the 
same  conveyance.  The  word  equalbf  doth  not  alter 
the  manner  of  taking  the  profits,  there  being  no  dif- 
ference in  that  respect  between  joint  tenants  and 
tenants  in  common.  There  is  a  difierence  between  wills 
tod  conveyances  at  law,  and  words  in  the  one  shall 
have  a  different  construction  frcmi  what  they  would 
have  in  the  other.  It  was  after  some  time  and  de- 
bate that  these  words  (equaUy  to  be  divided)  ob- 
tained to  make  a  tenancy  in  common ;  and  tbe  doubt 
proceeded  from  hence,  (sail.)  because  they:  did  not 
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make  an  estate  a  tenancy  in  common  at  law ;  for  if 
they  had,  there  could  then  have  been  no  doubt  upon 
a  will.  It  has  been  hitherto  the  constant  opinion,  both 
at  the  bar  and  at  the  bench,  that  those  words  will  not 
make  a  tenancy  in  common  in  a  deed.  Judgement 
was  given  that  it  was  a  tenancy  in  common. 

56.  George  Everinden  by  deed-poll,,  in  considera-  Ridden  ▼« 
tion  of  natural  love  and  afiection  to  his  wife  and  MSa!^Rep» 
children,  did  give,  grant,  and  confirm,  to  his  two  2Vc8.252. 
daughters,  all  the  rents  and  profits  of  two  tenements, 
during  theMife  of  his  wife,  equally  to  be  divided 
between  them^  p&yii^g  the  sum  of  5  /•  per  annum  to 
his  wife ;  and  after  the  decease  of  his  wife,  his  two* 
daughters,  to  share,  hold,  and  enjoy  the  said  lands, 
to  them  and  their  heirs  for  ever,  equally  to  be  divided 
between  them.    One  of  the  daughters  died  leaving 
children.  The  question  was,  whether  the  two  daugh- 
ters took  as  joint  tenants,  or  tenants  in  common. 

Lord  Hardwicke. — ^I  have  considered  this  case  ss 
well  as  I  could ;  but  after  I  have  delivered  my  opinion, 
if  the  parties  are  not  satisfied,  I  will  put  it  into  some 
other  method  of  argument,  considering  the  nature  and 
nicety  of  the  question,  and  the  variety  of  dictwns  in 
the  books.  It  is  settled,  that  the  words  equally  to 
be  divided  do  in  a  will  make  a  tenancy  in  common : 
nay,  without  the  word  divided,  if  it  be  only  said 
equally^  or  share  and  share  alike.  But  it  was  objected, 
that  in  a  deed  it  must  be  taken  otherwise :  now  I 
know  of  no  solemn  determination  that  these  words 
will  not  make  a  tenancy  in  common,  even  in  a  deed. 
The  principal  case  in  which  the  learning  upon  this 
question  has  been  drawn  together,  is  Fisher  v.  Wigg.  aDte>  f  55. 
It  was  said  indeed  tp  be  of  doubtful  authority.  Lord 
Chief  Justice  Holt,  diflfering  from  the  other  two 
Judges^  and  the  judgement  said  to  be  reversed.    But 
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there  never  was  any  reversal,  or  even  «  writ  of  enor 
brought ;  iird  therefore  it  it  an  authority  as  to  a 
surrender  of  copyhold  lands.    In  that  case  there  is 
another  anonymous  one  cited,  2  Vent.  363.  npcm 
a  covenant  to  stand  seised,  wfaidi  is  directly  in  poiiit 
to  the  present,  though  I  can  find  no  trace  of  it  in 
the  R^ister^s  book.     In  Lord  Raymond's  rqmrt, 
towards  the  end,  there  is  a  case  cited  of  Hamerton  t. 
Clayton,  whereof  the  roll  cannot  be  found ;  and  in 
another,  of  Smith  v.  Johnson,  which  is  said  to  have 
arisen  upon  a  feofiment ;  which  last  Lord  Holt,  when 
observing    upon  the  authorities  urged  bjr  the  two 
Judges,  avoids  the  determination  in,  by  saying  it  never 
came  to  a  final  judgemoit,  upon  account  df  the  deatk 
of  one  of  the  parties.    But  these  authorities  seem  ex- 
press to  support  the  opinion  of  the  Gouit  in  Eisher  v« 
Wigg :  and  upon  the  Jbest  consideration  I  can  give  the 
question,  I  am  inclined  to  think  that,  be  it  in  a  wiM' 
or  deed,  these  words  will  nmke  a-tenancy  ia  oommon  ; 
and  to  isay  otherwise  would  almost  in  every  instanoe 
contradict  the  intent  of  the  parties.    I  have  the 
greatest  reverence  for  the  opinion  of  Lond  Hdt ;  init 
upon  weighing  the  ai^uments,  I  omk  those  of  the 
two  Juices  appear  to  me  to  have  more  of  natural 
leason,  and  his  more  of  artificial  and  refinedieanmig* 
Mr.  Justice  Gould's  aijgument  is  an  extnontuuuy 
good  one,  and  not  answered  to  my  satiafiiction.    It 
is  teue,  that  case  was  upon  a  surrender,  and  those 
who  argued  to  construe  the  words  into-a  tenanqr  in 
common,  dompare  a  surrender  to  a  wilL    Lord  Chief 
Justice  Holt  insi^ii^  on  the  one  hand,  that  it  was^ 
to  be  construed  as  a  deed,  and  rightly  adds,  that  a 
surrender  to  uses  is  not  l&e  a  deed  to  uses  ortnists  $ 
for  the  surrenderor  continues  seised  tM  4dhe  adaiit. 
tance  of  theaurrenderee,  who  is  not  ctskd  qme  use  in 
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tbe  mean  time^  but  when  admitted  is  in  by  grant  of 

the  lord,  and  the  statute  of  uses  does  not  extend  to 

o^yholds.    But,  if  the   reaacming    of   the    other 

Judges  be  right,   upon  a  surrender,  it  is  much 

stronger  and  less  liable  to  doujit  than  upon  a  covenwt 

ta  stand  seised,  which  is  the  manner  the  conveyance 

in  question  must  <^perate.    No  livery  was  ever  made 

upon  this  deed ;  it  was  to  take  effect  after  the  death 

of  the  grantor,  which,  in  a  conveyance  at  cmunon 

law,  would  be  making  an  estate  of  freehold  to  com«^ 

mence  mJUturo.    It  is  made  in  consideration  of  love 

and  aflfection  to  his  wife  and  children,  and  so  cannot 

he  good  but  as  a  covenant  to  stand  seisedL    It  wa» 

indeed  said,  that  this,  though  a  deed  to  use^  must 

be  construed  as  a  conveyance  at  common  law,  sinct 

otherwise  the  rules  of  amstruction  will  be  con* 

founded:  now,  it  is  true  in  general,  that  the  con- 

atniction  of  the  words  ought  to  be  so ;  but  that  hold* 

rather  as  to  the  limitation  of  the  estate^  than  to  the 

modification  of  the  tenuis  or  manner  of  holding ;  as 

whether  the  estate  given  t)e  a  joint  tenancy  or  a 

tenancy  in  common,  in  which  case  a  greatcar  latitude 

may  be  allowed,  the  law  having  no  technical  words 

to  this  purpose^  as  it  has  to  the  creating  a  fee  simple 

or  fee  tail.  1  Inst  190&  '<  If  a  verdict  finds  that  a 

man  has,  duos  partes  mrnierii  m  Ires  paries  dkisas^ 

this  shall  not  be  intended  a  tensncy  in  common^ 

But  if  it  be  m  ires  partes  dividendaSf  then  it  seems 

that  they  are  tenants  in  common  by  the  intendmoit 

of  the  verdict."    And  if  these  words  wfll  amount  to 

a  tenancy  in  commit  in  a  verdict,  why  shall  not  they 

do  the  same  in  adeed  to  uses ;  since  the  only  latitude 

of  oonstruotion  allowed  to  a  verdict,  beyond  an  aver* 

ment  |n  a  comt,  or  plea  in  bar,  is  matter  of  dsscrqp^ 

tion?  Thus  the  case  stands  upon  companng  it  with 
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that  of  Fisher  v.  Wigg,  and  the  di£ferin^  opinions  of 
the  learned  Judges  who  debated  it* 

But  there  are  other  reasons  and  circumstances 
which  strengthen  the  conBtruction  of  this  deed,  in  a 
court  of  equity.  '  Here  is  a  father  making  a  provinon 
for  his  children ;  and  if  the  estate  given  be  cmistrued 
a  joint  tenancy,  the  share  of  the  sister  so  dying  goes 
to  the  survivor,  in  prejudice  of  her  own  children. 

This  Court  has  taken  the  liberty  of  making  a 
tenancy  in  common,  in  many  cases,  even  without 
the  words  equally  to  be  divided  :  as  when  mortgi^ 
money  has  been  lent  by  two  persons  in  equal  moieties, 
and  the  security,  taken' to  them  and  their  heirs  ;;tbe 
Court  has  held  ^  no  joint  tenancy  to  be  intended  by 
that  conveyance.  Indeed  in  purchases  where  the 
money  has  hefsn  advanced  in  like  proportions,  it  has 
been  said  to  be  otherwise;  but  when  one  advances 
more  than  the  other,  the  Court  has  always  held  it  a 
tenancy  in  common,  upon  the  ground  of  intention  ; 
ever  inclining  much  against  joint  tenancy  and  smv 
vivorship.  The  father  has  put  his  own  constructiofi 
on  this  deed.  I  am  therefore  of  opinion  for  the  plain- 
tiff^  upoif  the.  autfiority  of  Fisher  v.  Wigg ;  strength- 
ened by  the  .special  circumstances  of  this  case.  But 
as  the  books  are  a  good  deal  unsettled,  upon  the 
general  point,  if  the  defendant  is  not  satisfied,  I  will 
send  it  to  be  argued  before  the  Lord  Chief  Baron 
and  Mr.  Justice  Burnet,  at  their  chambers,  who  may 
certify  their  opinions  to  me :  for  the  estate  being  of 
small  value,  the  expence  of  making  a.  case  for  the 
Court,  of  King's  Bench  would  be  too  heavy  on  the 
parties.       . 

N.  B.— Mr.  Attorney  General,  the  defendmit's 
counsel,  declaring.bi^sejf  satisfied  with  the  opinion 
of  the  Courty  the  decree  was  accordingly. 
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^    57.  John  Curl,  by  indentures  of  lease  and  release,  Goodtide 
conveyed  the  lands  in  question  to  trustees,  to  the  i'\viig,it. 
Aise  of  himself  and  his  wife  for  their  lives,  remainder  341. 
to  the  use  of  all  and  every  the  children  of  John  Curl, 
and  their  heirs,  equally  to  be  divided  amongst  them. 
The  question  was,  whether  they  took  as  joint  tenants 
or  tenants  in  common.    Lord  Ch.  Just.  Lee  delivered 
the  unanimous  opinion  of  the  whole  Court,  that  this 
being  a  deed  of  uses,  must  be  construed  according  to 
the  intent  of  the  parties,  which  most  plainly  was, 
that  the  children  should  take  in  common.     And  they 
relied  upon  the  case  Fisher  v..Wigg,  where  the  same  *otc,  5  55. 
point  "VBS  determined  in  the  case  of  a  copyhold, 
which  the  Chief  Justice   said   was  never  reversed, 
notwithstanding  what  is  said  in  1  Ab.  £q.  S91«    The 
Court  also  cited  the  case  of  Rigden  v.  Vallier ;  and 
gave  judgement  that  the  words  equally  to  be  divided, 
in  a  deed  of  uses,  created  a  tenancy  in  common. 

58.  In  a  modem  case  Lord  Mansfield  said,  the  Cowp.R. 
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opinion  of  the  two  Judges  in  Fisher  v.  Wigg,  who  dif- 
fered from  Lord  Holt,  appeared  to  be  the  better  one ; 
more  liberal  and  better  founded  in  law.  And  Mr. 
J.  Aston  observed,  that  the  words  equally  to  be  di- 
vided, had  been  determined  to  create  a  tenancy  in 
common  in  a  deed. 

d9«  It  has  been  stated,  that  in  several  cases  where  Tit.  18.  c.  l. 
two  or  more  persons  make  a  joint  purchase,  they  '     *  *  * 
shall  be  considered  in  equity  as  tenants  in  common  ; 
though  the  words  equally  to  be  divided  be  not  inserted 
in  the  conveyance.  * 

601  The  usual  manner  of  creating  a  tenancy  in 
coounon,  is. to  limit  the  estate  to  two  or  more  persons, 
equally  to  be  divided  among  them  ;  they  to  take  as 
tenants  in  common,  and  not  as  joint  tenants. 
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What  Worcb      6l.  When  lands  aie  given  in  undivided  shares  I0 

crest6  Cross  #•  •    -i 

Reoaiaden.  ^^^  ^^  more  persons,  for  particalar  estates^  so  as  that 

upon  the  determination  of  the  particular  estates  in 
any  of  those  shares,  they  remain  over  to  die  other 
grantees,  and  the  remaindef-man  or  fevenidner  is 
not  let  in  till  the  determination  of*  all  tiie  particular 
estates ;  there  the  grantees  take  their  original  shares 
as  tenants  in  common ;  and  the  remainders  limited 
among  them,  on  the  failure  of  the  particular  estates, 
are  called  cross  remainders.  But  no  technical  words 
are  necessary  to  create  such  remainders ;  for  any  ex- 
pressions which  sufficiently  indicate  the  intention  of 
the  parties  will  have  that  effect. 

1  $aund.l85.      gg.  It  is  however  a  fundamental  rule  of  law,  that 

n  6 

cross  remainders  caimot  be  implied  in  a  deed    And 

Mr.  Serjeant  Williams  observes,  that  the  reason  of  this 

Nevell  F.       rule  is  to  be  founded  in  X  Roll  Ab.  8S7*  R*  pi*  &» 

NeveU.  where  it  is  said,  that  if  a  man  makes  a  feoflfaient  in 

fee,  to  the  use  of  J.  S.  and  J.  D.,  and  &e  heirs  male 
of  their  bodies ;  and  fcM"  default  of  sudi  issue  of  either 
of  them,  to  the  use  of  the  survivor  of  them,  having 
issue  male,  and  to  the  issue  male  of  such  issue  male ; 
and  for  default  of  issue  male  of  their  bodies,  the  r&> 
mainder  to  another :  by  this  gifl  J.  S.  and  J.  D.  have 
several  inheritances :  and  no  cross  remainder  in  tail » 
raised  by  the  words  afler,  for  want  of  Ihe  word  heirs ; 
for  though  it  be  by  way  of  use,  yet  an  estate  tail 
cannot  be  raised  without  the  word  heirs. 
Cole  V.  63.  In  ejectment  upon  a  long  special  verdict,  the 

1  Venu  224.  following  point  was  resolved  by  the  Court,  and  d^ 

dared  by  Lord  Hale  as  the  opinion  i^himself,  and 
the  rest  of  the  Judges  :<^^That  where  one  oovesiants  to 
etand  seised  to  the  use  of  A.  and  B.  and  the  heirs  of 
their  bodies,  of  part  of  his  land,  and  if  they  die 
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Without  issue  of  tlieir  bodies,  then  to  remain,  &c.  j 
and  of  anothtt  part  of  his  land,  to  the  use  ot  C,  D., 
and  E^  and  the  heirs  of  their  bodies,  andif  they  die 
wiiivat  issue  of  their  bodies,  then  to  remain,  &c. 
That  here^  there  are  no  cross  r^nainders  created  by 
impjiffttion;  for  there  nev«  shall  be  such  remain- 
deiB  upon  the  construction  of  a  deed,  though  some- 
timea  there  are  in  the  case  of  a  wiU. 

6a.  a.  upon  the  mairiage  of  his  son  B.,  who  had  Do«  v. 
two  children  then  living,   conveyed  lands  by  deed  5  Term  Rep. 
to  trustees,  to  the  use  ai  himself  for  life,  remainder  ^^^* 


te  B«  for  life,  remainder  to  trustees  to  preserve  con- 
tingent  remaind^s,  remainder  to  the  use  of  such 
ddld  or  dnldren  of  B«,  and  in  such  shares,  &c.  as  B. 
diould  appoint;  and  in  defitult  of  appointment,  to 
dtt  me  of  all  and  every  the  children  of  R,  and  the 
heirs  of  their  several  and  respective  bodies,  as  tenants 
ki  common ;  but  if  only  one  child,  to  the  use  of 
such  only  child,  and  the  heirs  of  his  or  her  body ; 
and  in  default  of  all  such  issue,  to  the  right  hdrs  of* 
A.  tx  ever.  B.  had  other  children,  and  died  without 
having  made  an  appointment.  It  was  held,  that  B/s 
dtildren  took  vested  interests  as  tenants  in  tail,  not- 
withstanding the  power  of  appointm^it ;  and  that  . 
there  were  no  cross  remainders  between  them,  but 
on  the  death  of  each  child  widiout  issue,  his  share 
foil  into  the  reversion. 

65.  By  a  settlement  made  previous  to  marriage.  Doe  v. 
lands  were  limited  to  the  use  of  all  and  every  the  Y^x^. 
daugbtw  and  daughters  of  the  marriage,  share  and  416. 
share  alike,  equally  to  be  divided  between  them,  and 
of  the  heirs  of  the  body  and  bodies  of  all  and  every 
such  dau^iter  and  daughters  lawfully  issuing ;  and 
for  ,defoult  of  such  issue,  to  the  use  of  tiie  right  heirs 
of  the  husband.     A  question  arose  upon  this  settle- 
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ment,  whether  there  were  cross  remainders  between 
the  daughters  and  their  issue. 

Lord  Kenyon  said,  this  was  the  case  of  a  deed,  in 
which  by  the  practice  of  centuries  no  such  implica- 
tion could,  be  raised.  And  it  would  be  of  most 
dangerous  consequence  to  have  this  point  diluted, 
upon  which  so  many  titles  must  depend.  It  was 
probably  intended,  that  no  part  of  the  •  settled  estate 
should  go  over,  as  long  as  there  was  any.  issue  of 
the  marriage  remaining ;  but  the  parties  had  not  said 
so.  There  were  certain  words  used  to  express  such 
an  intention  in  deeds,  which  were  well  known ;  those 
had  not  been  adopted  in  the  present  case,  but  the 
framers  of  the  settlement  had  left  that  intention  to 
be  implied  from  other  words,  which  could,  not  be 
done.  He  would  not,  go  through  all  the  cases,  be- 
cause they  were  collected  with  great  ability  by  Mr. 
Serjeant  Williams,  in  a  note,  in  his  edition  of  Saun- 
Vol.  1. 185  a.  ders  Reports,  to  which  he  referred.  TTiey  established 

the  proposition  he  had  before  laid  down,  in  respect 
to  the  construction  of  deeds,  which  never  had  or 
could  be  suffered  to  be  doubted,  ¥rithout  affecting  an 
infinite  proportion  of  the  property  of  the  kingdom, 
and  removing  land-marks. 

Mr.  Justice  Lawrence  observed,  that  in  order  to 
raise  cross  remainders  in  a  deed  between  the  issue  of 
.  the  first  takers,  there  must  be  a  limitation  to  the 
heirs  of  the  body,  which  was  not  necessary  in  a  will. 
And  Mr.  Justice.  Le  Blanc  remarked,  that  it  was 
not  sufficient  in  a  deed,  that  one  may  collect  such 
an  intention  of  the  parties  from  the  words ;  but  cross 
remainders  must  be  expressly  limited,  by  proper 
words  of  conveyance.  It  was  resolved,  that  no  cross 
remainders  were  created  ^i  this  ease. 
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€6.  The  limitations  in  a  deed  were,  to  the  use  of  Do«  t. 

Wftinwriflrht 

such  child  or  children  as .  Mary  Abell  should  there-  5  Term  R. 
after  have,  as  tenants  iii  common  (if  more  than  one),  ^^^- 
and  the  heirs  of  their  several  bodies  issuing,  ^*  And 
in  case  any  such  child  or  children  should  die  with- 
out issue  of  his,  her,  or  their  body  or  bodies  issuing, 
then  the  part  or  parts  of  him,  her,  or  them  so  dying 
without  issue,  should  be  and  remain  to  the  use  of 
the  surviving  child  or  children  of  the  said  Mary 
Abell,  and  the  heirs  of  his,  her,  or  their  respective 
bodies  issuing,  and  so  toties  quotieSt  as  any  of  the  said 
children  should  die  without  issue,  till  there  should 
be  only  one  .child  left ;  and  in  case  all  the  said  chil- 
dren should  die  without  issue,  or  if  the  said  Mary 
Abell.  should  have  no  issue  of  her  body,  then  to 
Robert  Abell,  his  heirs  and  assigns  for  ever." 

The  question'  was,  whether  there  were  cross  re- 
mamders  between  the  children  of  Mary  Abell. 

Lord  Kenyon  said,  this  case  did  not  involve  any 
question  respecting  the  raising  of  limitations  by  im- 
plication, because  the  deed  on  which  the  question 
arose,  contained  express  limitations  by  way  of  cross 
remainders,  not  indeed  in  the  formal  language  used 
by  conveyancers,  but  in  terms  sufficiently  denoting 
the  intention  of  the  parties  to  the  deed,  that  there 
should  be  cross  remainders,  as  to  some  of  the  chil- 
dren.  Therefore,  all  the  cases  which  were  cited  to 
show  that  cross  remainders  in  a  deed  could  not  be 
raised  by  iinplication,  might  fairly  be  laid  out  of  the 
case^  because  this  case,  when  considered,  did  not 
resolve  itself  into  any  question  of  that  kind.  No 
technical :  precise  form  of  words  was  necessary  to 
create  cross  rentiainders  ;  it  was  sufficient  to  say,  that 
there  should  be  cross  remainder^ ;  though  in  the  ver- 
bbsmeas  of  conveyancers,  an  abundance  of  words 
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was  generally  introduced  in  deeds  for  this  purpose* 
Here  the  single  question  arose  on  the  mdanmg  of  the 
wordy  surviving,  which  indeed  was  the  only  word  that 
distressed  the  case.  But  taking  the  whole  context  to- 
gether,  he  did  not  think  that  that  word  rendered  the 
case  doubtfiil.    The  fair  construction  of  that  word^ 
standing  in  the  context,  was,  that  on  the  death  of 
one  diild  without  issue,  that  portion  should  go  to  the 
surviving  line  of  heirs,  and  not  entirely  to  one  child 
surviving.    It  must  go  to  the  surviving  children  in 
their  own  persons,  if  living,  or  if  dead,  to.their  issues. 
And  in  putting  this  construction,  he  did  not  think 
the  Court  proceeded  on  conjecture  moely,  for  the 
condusion  of  this  sentence  wafr— '^  and  in  caae  off  the 
said  children  should  die  without  issue,''  then  the  re- 
mainder is  limited  to  R.  Abell  in  fee.    The  Court 
could  not  give  effect  to  the  word  att^  withoot  deter- 
mining that  there  must  he  cross  remainders,  not  osly 
as  long  as  the  individual  children,  but  as  long  as  the 
several  line^  of  those  children,  existed.    The  wbde 
context  required  this  construction,  and  the  last  clause 
could  not  be  satisfied  with  any  other. 

Judgement  was  given,  that  the  deed  created  cross 
remainders  between  the  children  c£  M.  AbeU ;  and 
that  on  the  death  of  one  without  issue,  his  share 
vested  in  a  surviving  child,  and  the  heir  of  one  de* 
ceased,  as  tenants  in  common. 

67*  In  the  case  of  marriage  articles,  the  construc- 
tion is  found^Bd  on  the  apparent  intention  of  the 
parties,  however  unteehnigaUy  expressed:  and  is 
therefore  more  liberid  than  in  the  case  of  deeds. 

68.  By  articLe$i  entered  into  previous  to  a  marriage, 
the  intended  husband  *eovenanted  to  transftf  stock  to 
trustees,  to  be  laid  out  in  the  purchase  of  land,  wUch 
was  to  be  settled  to  the  use  <^  the  hmAuisul  and  wife 
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for  their  lives ;  and  after  the  death  of  the  survivor,  to 
the  use  of  all  the  children,  male  and  female,  of  their 
bodies,  equally,  as  tenants  in  common,  and  their 
cesjiective  issue :  and  for  default  of  such  children  and 
their  issue^  to  the  use  of  the  heirs  and  assigns  of  the 
survivor  of  the  husband  and  wife. 

Lord  Gamden  said,  he  was  clear  there  could  not 
be  cross  remainders  by  implication  in  a  deed ;  that 
this  was  not  the  case  of  a  settlement  completed,  but  of 
articles  executory :  by  the  first  part  of  the  articles,  which 
considered  the  fund  as  money,  nothing  was  to  go 
over  till  the  children  were  dead  without  issue ;  this 
would  assist  him  in  construing  the  limitations  of  the 
land*  As  the  survivor  of  the  husband  and  wife  was 
to  take  nothing  in  the  money,  tiU  all  the  children 
were  dead  without  issue,  so  they  should  not  take  any 
interest  in  the  reversion  of  the  land,  but  in  the  same 
way.  Decreed  that  there  were  cross  remainders. 

69.  By  articles  of  agreement  made  between  Charles  Duke  of 
Duke  of  Richmond  and  WiUiam  Earl  of  Cadogan,  S^lollSt. 
previous  to  the  marriage  of  Lord  March  the  Duke  of  Jur.  vol.  2. 
Richmond's  eldest  son,  with  Lord  Cadogan's  daughter,  ^^^' 
Lord  Cadogan  covenanted  to  lay  out  60,000  /•  in  the 
piirchase  of  lands,  to  be  settled  on  Lord  March  and 
his  intended  wife  for  their  lives,  remainder  to  the 
children  of  the  marriage,  except  an  eldest  son,  as  the 
father  and  mother  should  appoint ;  and  for  want  of 
appointment,   to  all  the  children,  except  an  eldest 
son,  equally  to  be  divided  between  them,  share  and 
share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants,  and  to  the  several  and  respective  heirs  of 
their  respective  bodies  issuing ;  and  for  want  of  such 
issue,  to  the  use  and  behoof  of  such  eldest  son  in  tail, 
remainder  to  Lord  Cadogan  in  fee.    Lord  March, 
who  was  afterwards  Duke  of  Richmond,  had  issue  by 
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this  marriage  an  eldest  son,  and  six  younger  chfldren ; 
no  appointment  was  made.  By  a  private  act  of 
parliament  the  lands  purchased  with  the  60,000/.  were 
vested  in  the  eldest  son,  upon  his  securing  the  por- 
tions of  the  younger  children  :  ^one  of  the  younger 
children  died  under  age ;  and  a  question  arose  whether 
her  portion  became  vested  in  the  surviving  younger 
children,  or  went  to  the  eldest  son. 

Lord  Apsley  said,  the  words  of  the  articles  im- 

'  ported  that  cross  remainders  should  be  limited  to  the 
younger  children ;  it  being  perfectly  plftin  that  the 
eldest  son  was  never  intended  to  take  any  share  of 

'  the  60,000/.  so  long  as  there  remained  a  younger 
child  in  being,  to  take  :  for  if  there  had  been  one 
younger  child  only,  that  child  must  have  taken  the 
whole.   And  decreed  accordingly. 
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Section  1. 

HERE  an  estate  was  conveyed  to  A.  for  life»  Origin  and 
with  a  remainder  to  the  heirs,  or  the  heirs  of  j^2[^'*® 


the  body  of  A. ;  if*  the  construction  had  been  made 
according  to  the  strict  meaning  of  the  words,  A. 
would  have  taken  only  an  estate  for  life,  and  the 
words  heirs,  or  heirs  of  the  body  of  A.,  would  have 
been  considered  as  words  of  purchase,  giving  a  con- 
tingent remainder  to  the  heirs  or  heirs  of  the  body  of 
A.  But  it  was  found  that  this  would  be  attended 
with  several  inconveniences. 

2.  1*.  The  lord  of  the  fee  would  be  defrauded  of 
the  wardship  and  marriage  of  the  heir,  who  would 
take  as  a  purchaaer,  without  claiming  any  thing' 
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from  his  ancestor  by  hereditary  successioii.  So.  The 
remainder  to  the  heirs,  or  heirs  of  the  body,  being 
contingent  till  the  death  of  the  ancestor,  the  inherit- 
ance would  be  in  abeyance :  and  it  has  been  observed, 
that  this  was  never  allowed  but  in  cases  of  absolute 
necessity*  3^  If  the  remainder  were  construed  to 
be  contingent,  no  alienation  of  the  inheritance  could 
take  place  during  the  life  of  the  ancestor. 

3.  To  remedy  this,  it  appears  to  have  been  yery 
1  Rep.  104  a.  ^^^7  established,  as  a  rule  of  law,  that  "  when  the 

ancestor  by  any  gift  or  conveyance  takes  an  estate  of 
freehold,  ^nd  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  mediately  or  immediately,  to 
his  heirs  in  fee,  or  in  tail ;  that  always  in  such  cases 
(the  heirs)  are  words  of  limitation  of  the  estate,  and 
not  words  of  pwchaae.^*  From  which  it  follows,  tluA 
such  mmainder  is  immediately  executed  in  posses- 
sion, in  the  ancestor  so  taking  the  freehold,  and  is 
not  contingent. 

4.  The  case  from  which  this  rule  took  its  name, 
and  in  which  it  was  fieally  established,  was  thus. 
£•  Shelley  b^ing  tenant  in  tail,  suffered  a  recovery, 
and  declared  the  uses  of  it  to  himself  for  life,  with- 
out impeachment  of  waste,  remainder  to  a  trustee  for 
24  yesurs,  remainder  to  the  heirs  male  pf  the  body  of 
£»  Shelley,  and  the  heirs  male  of  the  body  of  such 
heirs  male„  remainder  over.  It  was  resolved  by  the 
Chancellor,  and  all  the  Judges  of  England,  except 
one,  that  thp  words  heirs  male  of  the  body  of  £.  Shel- 
ley, should  be  construed  to  operate  as  words  of  limi* 
tation,  and  not  as  words  of  purchase ;  therefore  that 
E.^  Shelley  took  an  estate  tail. 

^«,  In  this  case  it  was  said  arguendo,  that '  ^<  if  it 
should  be  admitted  that  in  regard  of  the  said  sub- 
sequent words  (heirs  male  of  the  body  of  such  heirs 
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own   life,  by  implication  ^  and  that  the  subsequent' 
limitation  to  his  heirs  male  was  executed  in  him,  and- 
united  to  the  estate  for  life ;  so  that  he  became  tenant 
in  tail. 

9.  Where  the  ancestor  takes  only  an  estate  for  i  Inst.  319^. 
years,  another  person  being  the  grantor,  a  remainder 
to  his  heirs,  or  the  heirs  of  his  body,  will  not  vest  in 
himself,  but  in  such  heirs,  by  purchase. 
.  10.  A  settlement  was  made  upon  a  marriage  by  a  Uppfn's 
third  person,  to  the  use  t>f  the  husband  for  99  years,  ^^®v£*^^ 
remainder  to  trustees  during  the  life  of  the  husband,  359. 
to  support  contingent  remainders,  remainder  to  the 
wife  for  life,  remainder  to  the  first  and  other  sons  of 
the  marriage,  remainder  to  the  heirs  of  the  body  of 
the  husband,  remainder  to  the  right  heirs  of  the 
husband.  It  was  admitted .  that  the  remainder  in  fee 
to  the  husband  was  contingent,  because  he  only  took 
the  particular  estate  for  years  ;  and  the  estate  did  not 
originally  move  from  him  ;  for  if  it  had,  the  remain- 
der limited  to  his  right  heirs  would  have  been  the 
dd  reversion. 

11.  Where  the  subsequent  limitation  is  immediate,*  How  mediate 
it  then  becomes  executed  in  the  ancestor,  forming,  J^^e'Sd?' 
by  its  union  with  his  particular  freehold,  one  estate 
of  inheritance  in  possession.     But  where  such  limita^  Fearne, 
tion  is  mediate,  it  is  then  a  remainder,  vested  in  the  37  °q  ^*"" ' 
ancestor ;  who  takes  the  freehold,  not  to  be  executed 
in  possession,  till  the  determination  of  the  preceding 
mesne   estates.    But  an  intervening  limitation  for  Bates  y. 

years,  will  not  prevent  the    subsequent   limitation  i^J/Rayni, 
from  being  immediately  vested.  ^2^-' 

.   12.  Where  the  limitations  intervening  between  the  Foune,  Id; 
first  estate  for  life,  and  the  limitation  to  the  heirs  of  t^*  , 

Uowles's 

the  body,  are  contingent,  the  estate  for  life  is  not  Case, 
merged;  because  the  intervening  limitations  would  7 5'/^'  ^'  ^' 

B  b  3 
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Meredith       be  thereby  destroyed:  but  the  two  limitations  am 
Tit.  3€^. '       united,  and  executed  in  the  ancestor,  only  till  such 

time  as  the  intervening  limitations  become  vested ; 

and  then  they  open,  and  become  separate,  in  order 

to  admit  such  intervening  tnmtatioMfl,  when  they 

arise. 

Of  Joint  and       13,  Where  there  is  a  joint  Iimitati(ni  of  the  free* 

tfttioDs.      '  hold  to  several,  followed  'by  a  joint  limitation  of  )lie 

Fearne,  Id.     inheritance  in  fee  simple  to  them  ^  as  an  estate  to  A. 

and  B.,  for  their  lives,  or  in  tail,  and  afterwards  to 
their  heirs,  so  that  both  hmitations  are  of  the  same 
quality,  that  is,  both  joint,  it  seecps  tiie  fee  vests  in 
tliem  jointly.  And  so  if  the  limitation  of  the  freehold 
be  to  baron  s^nd  feme  jointly,  remainder  to  the  heirs 
of  their  bodies,  it  is  an  estate  tail  executed  in  them ; 
as  they  aoe  capable  of  issue,  to  whom  sudi  joint  in- 
heritance can  descend.  But  if  the  Umitation  of  the 
freehold  be  not  joint,  but  successive  ;  as  to  the  hus- 
band for  life,  remainder  to  the  wife  for  life,  remain- 
der to  the  heirs  of  their  bodies ;  there  it  seems  tbe 
ultimate  limitation  is  not  executed  in  possession,  but 
gives  them  a  joint  remainder  in  tail. 
Ste|>hen8  n  t4.  Sir  Francis  Wortley,  in  consideration  of  an  in* 
T^  Ravm.  36«  tended  marriage  with  Hester,  covenanted  to  stand 

seised  to  the  use  of  himself  for  life,  remainder  to 
Hester  for  life,  remainder  to  the  heirs  male  which 
he  should  beget  upon  the  body  of  the  said  Hester. 
It  was  resolved,  that  the  estate  tail  was  not  executed, 
because  there  was  an  intervening  remainder  limited 
to  the  wife. 
Fearne,  Id.        15.  Where  an  estate  for  life  is  limited  to  A.,  with 

a  remainder  to  the  heirs  of  A.  and  B.,  this  is  a  con- 
tingent remainder,,  and  not  a  vested  estate.  So  if 
there  be  a  limitation  to  the  wife  fi>r  WSe^  remainder 
to  the  heirs  of  the  body  of  the  hufiband  aad  lyife  ; 
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for  the  freehold  is  limited  to  her  alone ;  and  as  the 
person  who  is  to  take  in  remainder,  must  be  heir  of 
both  their  bodies,  if  the  wife  should  die  before  the 
husband,  there  can  be  no  one  to  answ;er  that  descrip- 
tion, when  the  particular  estate  determines :  because 
the  husband  cannot  have  an  heir  during  his  life ;  nor 
could  it  be  involved  or  flow  into  the  limitation  to  :the 
wife  herself,  as  not  being  confined  to  her  own  heirs. 
Therefore  the  remainder  is  in  contingency. 

16.  Sir  R.  Frank,  on  the  marriage  of  his  son,  levied  6<»sage  v. 
a  fine,  and  declared  the  uses  to  himself,  during  the  cited  2  Tem 
joint  lives  of  himself  and  his  son  Leventhorp  Frank  j  ^•P*  435, 
and  af^er  the  decease  of  either  of  themi  to.  the  use  of 
Susan  Cotele  for  her  life ;  and  afier  her  decease,  to 
the  use  of  the  issue  male  of  the  said  Susan  and  Leven- 
thorp, and  the  heirs  of  their  bodies ;  and  in  default 
of  such  issue,  to  the  use  of  the  heirs  to  be  begotten 
on  the  body  of  Susan  by  the  said  Leventhorp ;  re- 
mainder to  the  right  heirs  of  Sir  Richard  Frank. 
The  marriage  took  efiect,  and  Susan  died,  leaving  five 
daiighters,  but  no  son.     Sir  Richard  died,  leaving 
Leventhorp  his  son  and  heir.     A  question  arose  on 
the  estate  which  Leventhorp  took.    The  Court  re- 
solved, first,  that  if  he  had  been  joint  tenant  with 
the  wife  for  life,  this  had  been  an  estate  tail  in  both, 
as  the  word  heirs  is  not  applied  to  any  body  particu- 
larly, as  Lit  §  28.    Secondly,  that  neither  the  hus^ 
band  nor  wife  had  an  estate  tail ;  not  the  husband^ 
because  he  had  no  prior  estate  for  life  ;  nor  the  wife, 
because^  though  she  took  an  estate  for  life,  yet  the 
heirs  were  not  applied  to  her  body.    Thirdly,  that  it 
was  a  contingent  remainder,  to  the  heirs  of  both  their 

bocyesi 

17.  Where  the  particulfMr  estate  is  granted  to  two 
persons,  with  a  linitation  to  the  heirs,  or  heira  of  the 

B  b  4 
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body  of  one  of  them,  the  inheritance  is  executed  in 

the  peirson  to  whose  heirs  it  is  limited. 

Alpass  V.  18.  In  a  modem  case,  lands  were  conveyed  by 

^i^ldns,       lease  and  release,  in  consideration  of  marriage,  to 

516.  John  Watkins    for    life,    remainder    to    Susannah 

Stephens  his  intended  wife  for  life^  for  her  jointure, 
temainder  to  the  use  of  the  heirs  of  the  body  of  the. 
said  iSusannah,  by  him  the  said  John  Watkins  to  be 
begotten,  and  of  their  heirs  and  assigns  for  ever. 
tx)rd  Kenyon  said,  there  was  no  case  from  Shelley's 
case  down  to  that  time,  in  which  it  had  not  been 
holden,  that  words  in  a  deed  similar  to  tiiose  in  this 
deedi  did  not  create  an  estate  tail.  If  the  Court  were 
to  determine  otherwise,  they  would  entrench  on 
established  rules  of  law,  and  defeat  the  intention  of 
the  parties,  in  this  and  almost  every  other  case. 
Cont.  Rem.  Mr.  Feame'  observes,  that  limitations  of  this 
^^*  kind  are  said  to  be  executed  sub  tnodo^  that  is,  to  some 

purposes,  though  not  to  all :  for  thou^  they  are  so 
far  executed  in,  or  blended  with  die  possraaon,  as 
not  to  be  grantable  away  from,  or  without  the  free- 
hold, by   way  of  remainder ;   yet*  they  are  not  so 
'executed  in  possession,  as  to  sever  the  jointure,  or 
entitle  the  wife  of  the  person  so  taking  the  inherit- 
ance to  dower. 
Both  Esutes '     19*  This  rule  does  not  take  place  unless  the  par- 
must  be  by     ticular  estate,  and  the  remainder  to  the  heir  or  heirs 

toe  same 

Instrument,    of  the  body,  are  created  by  the  same  conveyance ; 

for;  by  the  very  words  of  the  rule,  as  stated  in 

Shelley's  case,  both  estates  must  be  limited  by  the 

same  gift  or  conveyance. 

Cranmei^B  SO.  Thus  it  was  determined,  so  long  ago  as  in  16 

2Leon.5— 7.  Eliz.,  that  if  a  lease  was  made  to  A.  for  life,  remaind^ 

to  the  right  heirs  of  B.,  and  B.  should  purchase  the 
estate  of  A.,  thcTemainder  would  not  thereby  become 
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Executed :  for  it  was  not  conveyed  by  the  original 
grant,  but  by  the  act  of  another  person,  after  the 
ori^nal  grant. 

21.  A.,  on  the  marriage  of  B.  his  son,  settled  lands  Moor  v. 
to  the  use  of  B.  for  life,  remainder  to  the  wife  of  B.  f  t' H®^ 

/•        ^  •  /»  t  Hay. 

for  life,  remainder  to  their  first  and  other  sons  in  tail,  37. 
with  reversion  to  himself  in  fee.  Afterwards  A.  de- 
vised the  same  lands  to  such  issue  male  as  B.  should 
have  by  any  other  wife,  in  tail  male  ; .  and  in  case  of 
failure  of  issue  male  of  B.,  to  his  grandchildren  by  his 
daughter  C.  in  fee.  B.  suffered  a  recovery,  and  died 
without  issue  male.  Lord  Ch.  Just.  Holt  held  clearly 
that  the  devise  to  B.'s  issue  male  by  any  other  wife 
could  not  be  tacked  to  his  estate  for  life,  because 
that  was  limited  by  anotlier  conveyance. 

Lord  K.Wright   is  reported   to  have  said,    re- 2  Vera.  486. 
specting  this  point,  that  all  the  authorities  were  in  the 
aflSrmative ;  that  if  by  the  same  deed,  they  should 
consolidate ;  not  negatively,  that  if  by  different  deeds, 
they  should  not :  but  this  point  is  now  ftdly  settled. 

22..  Claude  Fonnereau,  by  indenture  made  between  Doe  v. 
him  and  his  eldest  son  Thomas,  in  consideration  of  IPonner&^n, 
natural  love*   and   affection,   granted  an   estate  to  510/ * 
Thomas  for  life :  afterwards  the  father,  by  his  will^ 
devised  the  reversion  to  the  heirs  male  of  the  body 
of  Thomas.      Lord  Mansfield  said  the  Court   was 
unanimous  in  thinking  that  the  estate  for  life  being  by 
one  instrument,  and  the  limitation  in  tail  by  another, 
they  could  not  unite. 

23.  There  is  however  an  exception  to  this  rule : 
for  where  an  estate  is  limited  to  A.  for  life,  by  deed, 
and  a*  limitation  is  afterwards  made  in  A.'s  lifetime, 
toi  his  heirs,  by  an^  execution  of  a  power  contained  in 
the  same  deed :  dieie  Mr.  Feame  was  of  opinion  that  CoDt.Rem. 
the  limitations  would  unite ;  because  the  limitation  ^^'  i 
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of  a  use  under  the  eKecution  of  a  power  operated  at 

a  use  created  by^  aud  arisii^  under»  that  conveyance 

itself;  and  of  course  was  the  subject  of  the  saioe 

construction,  so  far  as  the  time  of  its  tajdiig  efiect 

admitted,  as  it  would  have  been  if  expressly  specified 

and  ascertained  in  the  original  de?d. 

Venabies  S4.  By  a  settlement  made  after  marriag^f  land^ 

rTenn^Rep.  ^^^^  limited  to  S.  Morris  for  life,  remainder  to  the 

342. 436.      use  of  Hannah  MoHis  his  wife  for  life,  remainder  tc 

trustees  and  their  heirs,,  to  preserve  contingent  rOi- 
niainders ;  and  after  the  several  deceases  of  S.  Morris 
^nd  his  wife,  to  the  first  and  other  sons  of  the 
marriage  severally  in  tail,  remainder  to  the  use  of 
thd  first  and  other  daughters  successively  in  taiU 
remainder  to  the  use  of  the  said  Hannah  Morris,  and 
the  heirs  of  her  body :  and  for  d^aidt  of  such  issue, 
to  the  uffe  <^  such  person  qx  persons  asi  Haanah 
should  at  any  time,  notwithstandii^  her  coverture, 
by  auy  deed  limit  or  appoint    Hanni^  Morris,  by  a 
deed  poll  duly  execute4a  recitiag  heir  powi^,  and 
that  she  was  desirous  to  limit  the  reversion  of  the  said 
premises,  in  default  of  any  issue  of  h^  body,  ^^- 
pointed  the  premises  to  the  use  of  the  right  heins 
of  S.  Morris  for  even 

The  question  was,  whether  the  heirs  of  S.  Morris 
took  any  estate  under  this  appointment :  and  it  wu 
f^ontended,  on  behalf  of  the  heir  of  S.  Morris,  to^  b^  a 
general  rule,  that  an  appoiutment  in  pursua^iee  of  a 
power,  created  by  a  former  deed,  when  cgiecut^ 
was  to  be  taken  as  if  it  were  inserted  in  the  original 
deed,  and  was  supplementary  to  it ;  in  which  rase 
the  appointment  of  the  ultimate  reminder  t0  the 
heiaps  of  S.  Moinis,  must  have  the  same  cowtamctioQ, 
as  if  the  linutstion  had  been  inserteA  m  llict  wtah 
cedent  deed:  and  then^  according  to  l^e  in^e  19 

10 
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Shelley's  ease,  thii;  would  operate  to  give  an  estate  in 
fee  to  S.  Morris,  from  wl^om  the  defendant  (the 
heir  of  S.  Morris)  would  claim  by  descent  The 
Court  appears  to  have  assjented  to  this  argument,  for 
Lord  Kenycm  said  — -'<  If  the  limitation  lo  the  heirs 
of  S.  Morris  l)e  a  legal  estate^  it  enlarged  the  estate 
in  the  ancestor,  and  gave  h|m  a  fee/'  But  the  Court 
betag  of  opinion  that  the  appointment  did  not  create 
a  l^al  estate,  certified  upon  another  ground. 

35.  The  estate  for  life,  and  the  subsequent  limi-  And  be  of 
tation,  must  be  of  the  same  nature ;  that  is,  both  Nature. 
legal,  or  botli  equitable ;  for  if  the  first  liinitation  be 
of  a  trust  estate  of  freefadid,  and  the  subsequent  one, 
carries  the  legal  estate,  the  rule  will  not  take  place. 

S6.  Thus  in  the  case  of  Lord  Say  and  Sele  v.  Jones,  '^^*  i^*  c- 1. 
where  a  trust  estate  was  devised  to  a  woman  for 
life,  ao4  a  legal  remainder  to  the  heirs  of  her  body, 
it  was  held  that  the  heirs  of  her  body  must  take  by  3  Bro.  Pari, 
purchase ;  there  being  no  instance  where  the  I^al     '  ^  \ 
limitation  of  an  estate  to  the  heirs  pf  the  bc4y 
of  any  person,  had  been  imited  to  a  prior  lin^T 
tation  pf  the  surplus  profits  o£  svich  e^tftte  to  the 
same  peraon  for  life,  sq  as  to  make  such  person 
tenant  in  tail  by  construction  of  law. 

27.  It  is  the  same  where  a  person  takes  a  legal 
estate  for  life,  with  a  limitation  of  the  equitable 
estate  to  his  heirs.  For  in  the  case  of  Vcnables  v. 
Morris,  the  Court  of  King's  Bench  held,  that  as  S. 
l^rris  toc^  a  legal  estate  for  life,  and  the  limitation 
to  his  heirs  only  carried  an  equitable  estate,  the  two 
estates  did  not  unite. 

28.  As  one  of  the  principal  reasons  for  estahlishiug  The  Rule 
this  rule,  wa|»  to  prevent  an  abeyance  or  suspen^op  to  thTw^rd! 


of  the  inheritance,  it  is  only  applied  to  l^qitatiqQs  ip  Son,  ChiUI, 
whiqh  t^  word  heirs  is  useci,  on  account  of  t^ 
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maxim  that  nemo  est  hceres  vrventis.  So  that  if  laiidi^ 
are  limited  to  A.  for  life,  remainder  to  his  first  and 
other  sons,  and  the  heirs  of  their  bodies,  or  remain- 
der to  the  child  and  children  of  A.,  or  to  the  issue 
of  A.,  and  the  heirs  of  their  bodies,  no  more  than  an 
estate  for  life  will  vest  in  A.,  and'  the  words  son^ 
child,  or  issue,  will  be  construed  words  of  purchase. 

29.  The  word  heir  in  the  singular  number,  with 
words  of  limitation  superadded,  is  a  word  of  purchase, 
in  a  deed ;  because  it  is  construed  as  a  description  of 
the  person  intended  to  take. 

30.  A  fine  was  levied  by  A.  to  the  use  of  liimself 
for  life,  remainder  to  his  first  son  and  to  the  heirs 
male  of  his  body  begotten,  &c.,  and  so  on  to  his 
sixth  son  successively,  remainder  to  the  right  heir 
male  (in  the  singular  number)  of  the  conusor,  to  be 
begotten  after  the  said  sixth  son,  and  of  hid  heirs 
male.  It  was  ruled,  upon  evidence  at  bar,  that  ibis 
limitation  to  the  heir  male  was  only  a  contingent  re- 
mainder, and  not  an  estate  tail  in  A.,  because  it  was 
limited  to  particular  persons. 

31.  By  indenture  made  in  consideration  of  mar* 
riage,  a  sum  of  money  was  directed  to  be  laid  out 
in  lands,  to  be  settled  to  the  husband  for  life,  re-> 
itiainder  to  the  wife  for  life,  remainder  to  the  heir  male 
of  the  body  of  the  wife  begotten  by  the  husband, 
and  to  the  heirs  or  executors  of  such  heir  male.  It 
was  resolved,  that  this  was  a  ccmtingefit  remainder 
in  fee,  to  such  person  as  should  be  heir  male  of  the 
body  of  the  wife  at  her  death. 

32.  This  rule  is  not  adopted  in  the  construction  of 
marriage  articles,  because  they  are*  considered  in 
equity  as  executory,  and  to  be  -  construed  according 
to  the  intention  of  the  parties.  Hiat  a  provisioii  for 
the  issue  of  the  marriage  is  one  c^the  great  objects 
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of  9uCh  agreements  ;  ponsequently,  that  the  intention 
of  the  parties,  however  untechnically  expressed,  must 
be,  to  make  such  a  settlement  as  shall  contain  an  efiec- 
tual  provision  for  that  issue  ;  who  are  purchasers  for  a 
valuable  consideration,  and  whose  rights  ought  to  be 
protected.  So  that  where  in  marriage  articles  it  is 
agreed  to  settle  lands  to  the  husband  for  life,  with 
remainder  to  the  heirs  of  his  body,  by  his  intended 
wife ;  these  last  words  are  construed  to  be  words  of 
purchase,  and  to  mean  the  first  and  other  sons  of  the 
marriage,  and  the  heirs  of  their  bodies :  for  other-  j^'  ^""' 
wise  the  husband  would  be  tenant  in  tail,  and  might 
suflfer  a  recovery,  whereby  the  provision  intended  ^ 
for  the  children  of  the  marriage  would  be  defeated. 

33.  Sir  John  Trevor,  by  articles  in  consideration  Trevor  ▼. 
of  his  intended  marriage  with  Jane  Pulestone,  cove-  i  Ab.  Eq. 
nanted  with  trustees  to  convey,  and  assure  to  them  ^^7. 
and  their  heirs  certain  estates^  to  the  use  of  liim-  ci^Ti^^^' 
self  for  life,  without  impeachment  of  waste,  remain- 
der to  his  intended  wife  for  her  life,  remainder  ^o  the 
use  of  the  heirs  male  of  his  body,  on  her  body  to  be 
b^otten,  and  the  heirs  male  of  such  heirs  male  law- 
fully issuing ;  with  remainder  to  the  use  of  his  own 
right  heirs.    And  covenanted  that  the  said  premises 
should  remain  to  his  intended  wife  during  her  life,  after 
his  own  decease,  free  from  all  incumbrances.  And  that 
in  case  the  said  uses  and  limitations  in  the  said  artides 
were  not  thereafter  well  raised,  according  to  the  true 
intent  and  meaning  of  the  articles ;  then  he  and  his 
heirs  should  stand  and  be  seised  of  the  said  premises, 
until   such  time  as  a  farther  assurance  should  be 
thereof  made,  to  the  uses  of  the  said  articles. 

The  marriage  took  effect,  and  there  was  issue  au 
eldest  son,  and  several  other  children.  No  settlement 
was  ever  made  pursuant  to  these  articles,  but  the  j 
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9Bm  krving  incurred  his  father's  diisple] 
b^  an  impuwidept  marriage,  and  Sir  John 
^umAeaSaag  that  he  had  an  estate  tail  vested  in 
u  whkh  it  was  in  his  power  to  bar,  levied  a  fine 


of  :^  precsises^  and  settled  them  on  his  second  son. 
\r^aa  the  death  of  Sir  John  Trevor,  his  eldest  son 
fled  hs  bin  in  the  Court  of  Chancery,  joying  a 
?pec&  perfonnance  of  his  father's  marriage  articles, 
ami  to  have  a  convejance  made  according  to  the  in- 
tesnoo  thereof;  inasting  that  fhose  articles  were 
odIt  aj3  exectxtory  agreement^  for  a  further  settle- 
imlM  oc  &e  premises ;  and  that  it  was  not  in  the 
power  of  h^  fiuher  to  bar  0ie  limitatibns  thereof.  The 
CMHt  was  heani  before  Lord  Chani6eIlor  Parker, 
whw  «i^  die  case  ought  to  be  considered  as  if  the 
bin  bad  been  brought  within  two  years  after  the 
luatinjt  iifrhii  articles ;  if  a  bill  had  been  then  brought, 
Awe  coudkl  have  be^ti  no  doubt  but  that  a  settle- 
oMUt  must  have  been  decreed,  pursuant  to  the  in- 
WKfeM  Qif  Ifte  articles.  That  upon  artidles  the  case 
>Mfi^  jtnwyt'  tbam  oft  a  will.  Articles  were  only  nii- 
uuNtiv  or  beadb  of  the  agreement  of  the  parties,  dnd 
vHi^t  ^  be  so  modrUed,  when  they  come  to  be  Car- 
'  «imI  tlili>  ^3Kcutak>ii»  as  to  make  them  efiectual.  That 
tile  iMeittk>n  ef  Ae  parties  was  only  to  give  Sir  John 
'  l>evor  an  estate  for  hte ;  if  it  were  otherwise,  it  would 
have  beeft  vaui  and  inefi^ual ;  as  it  would  have 
been  in  bis  power,  as  soon  as  the  articles  were  made  t6 
have  destroyed  them.  That  then  the  consideration  of 
love  and  aftcti^n  which  he  had  to  his  intended  wife, 
and  title  heirs  male  of  their  two  bodies,  would  have 
nitt  thi]» :  that  he  did,  in  consideration  thereof,  settle 
«tt  estate  on  himself,  which  he  might  give  away  from 
his  heits  male  whenever  he  thought  fit.  That  lliis 
limitation  to  fht  heirs  male  of  fais  bodj,  was  in  e&ct 
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but  a  Ifanitation  to  his  first  and  other  sons ;  and  if 
the  articles  had  been  so  penned,  \tr0uld  not  the  Court 
of  Chancery  have  decreed  a  limitation  to  trustees  to 
preserve  them  ?  It  ^as  declared,  that  Sir  John  Trevor 
took  only  an  estate  fpr  life,  under  these  articles ;  and 
that  the  remainder  to  the  heirs  male  of  his  body,  kt. 
gave  an  estate  tail,  by  purchase,  to  the  first  artA 
other  sons  of  the  marriage.  And  it  was  decreed,  that 
the  lands  should  be  conveyed  to  the  eldest  son  in 
tail  male,  remainder  to  the  other  sons  in  the  same 
manner. 

On  an  appeal  from  this  decree  to  the  House  of 
Lords,  it  Df  as  argued  On  behalf  of  the  appellants,  thidt 
Sir  John  Trevor,  by  virtue  of  the  articles,  becante 
stctuaBy  seised  of  an  estate  tail  in  the  premfses,  sub-  * 
ject  to  his  wife's  estate  for  life  therdn :  and  th^t  the 
articles  themselves  amounted  to  a  settlement,  and 
operated  as  such,  by  way  of  a  cdvenant  to  stand 
seised. 

On  the  other  side  it  wa^  contended,  that  by  the 
whole  scope  of  the  articles,  it  manifestfy  appeared 
they  were  never  d^^ed  for  a  seCdement,  but  only 
a  bare  agreement,  how  and  to  what  uses'  the  lands 
ccmiprised  therein  should  be  settled  j  and  that  the 
covenant  to  stand  deised  in  the  latter  part  of  tAte 
articles,'  could  not  be  taken  as  a  final  settlement ; 
either  from  the  words  of  it,  or  the  precedent  parts  of 
the  aiticles  ;  but  as  provisional  only,  and  till  a  settle-* 
ment  ^oolil  be  made  inf  form,  and  efiectually  to 
answer  die  intent  and!  Agreement  of  the  parties.  That 
it  could  never  be  presumed,  Sir  John  was  to  have 
mty  greater  estate  than  for  life,  without  impeachment 
of  waste ;  or  that  it  should  be  in  bis  power  to  defeat 
the  heirs  male  of  tftat  provision,  which,  by  the  ar- 
tidesy  was  intendied  to  be  made  for  them,  after  the 
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death  of  Sir  John  and  his  Lady ;  for  the  articles 
were  founded  upon  consideration  of  the  marriage, 
and  Sir  John's  affection  for  his  then  intended  wife, 
and  the  heirs  nude  of  their  bodies  to  be  begotten  ;  so 
that  the  consideration  extended  as  well  to  the  issue 
male  of  the  marriage,  a^  the  intended  wife.     Tliat 
the  estate  limited  to  Sir  John  was  in  express  words, 
for  his  life  only,  without .  impeachm^it  of  waste ; 
which  would  have  been  vain,  and  to  no  purpose,  if 
he  was  to  have  been  tenant  in  tail,  as  .he  would 
thereby  have  been  dispum'shable  of  waste*    That  the 
lands  were  directed  to  be  limited,  after  the  death  of 
Sir  John  .and  his  Lady*  to  the  use  of  the  heirs  male 
of  the  body  of  Sir  John,  on  the  body  of  the  said  Jane 
to  be  begotten,  and  to  the  heirs  male  ci  the  body  of 
suoh  heirs  male  issuing ;  so  that  the  first  words  were 
only  a  description  of  the  persons  who  were  to  take* 
viz.  the  first  and  other  squsj  and  the  subsequent 
words  declared  what  estate  they  were  to  take,  viz. 
to  the  heirs  male  of  their  bodies. 

Mr.  Peere  Williams,  who  was  counsel  for  the  appel- 
lant,  says^  the  matter  was  greatly  debated  by  the 
Lord;  Chancellor  wid  I<ord  Nottingham  for  the  de- 
cree, and  the  Lords  Trevor  and  Harcourt  against  it ; 
but  at  length  the  decree  was  affirmed  without  any 
division. 
Strtetfidd  r.  34.  Thomas  Streatfield,  by  articles  previous  to  his 
IifSs.R.  176.  marriage,  agreed  to  settle  lands  to  the  use  of  himself 

and  Martha  his  intended  wife,  for  their  lives,  and  the 
life  of  the  survivor ;  and  after  the  survivor's  decease, 
to  the  use  of  the  heirs  of  the.  body  of  him  the  said 
Thomas,  on  his  wife  begotten,  with  othei:  remainders 
over.  The  marriage  soon  after  took  efiect,  and  the 
husband  by  deed,  reciting  the  jarticles,  settled  the 
lands  to  the  use  of  himself  and  his  wife  for  their  lives» 
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and  th^  life  of  the  longest  liver  of  them,  and  after 

their  decease^  to  the  use  of  the  heirs  of  the  body  of  ' 

the  said  Hidmas  on  the  said  Martha  to  be  begotten, 

and  for  want  of  such  issue,  remainder  to  the  right 

heirs  of  Thomas^    The  question  was,  whether  this 

settlement  was  a  proper  execution  of  the  articles. 

Lord  Talbot  held,  that  the  settlement  was  not  a 

proper  execution  of  the  articles.     He  said,  it  could 

not  be  doubted  but  that  upon  application  to  the 

Court  of  Chancery,  for  the  carrying  into  execution 

the  articles,  the  Court  would  have  decreed  it  to  be 

done  in  the  strictest  manner ;  and  would  never  leave 

it  in  the  husband's  power,  to  defeat  and  annul  every 

thifig  he  had  been  doing ;  and  the  nature  of  the  pro*  Cusack  y. 

vision  was  strong  enough  for  that  purpose,  without  5Bro.  Pari 

any  express  words.  Ca.  J 1 6. 

35.  The  same  rule  has  been  adopted  in  the  con- 
struction of  articles  for  settling  the  wife's  estate ;  and 
the  words  heirs  of  the  body  of  the  wife,  by  the  in- 
tended husband,  have  been  construed  to  mean  first 
and  other  sons. 

« 

36.  Upon  a  marriage,  articles  were  entered  into,  Jones  v. 
whereby  it  was  agreed,  that  the  wife's  portion  should  7^"^*"^"* 
be  laid  out  in  the  purchase  of  lands,  which  should  be  392. 
settled  on  the  husband  and  wife,  for  their  lives,  and 

the  life  of  the  longer  liver  of  them  ;  and  after,  to  the 
heirs  of  the  body  of  the  wife,  by  the  husband  to  be 
begotten.  Yet  the  Master  of  the  Rolls  (Sir  J.  Trevor) 
decreed  the  settlement  to  be  to  the  first  and  other 
sons,  &c.,  so  as  the  husband  and  wife  might  not  have 
power  to  bar  the  issue. 

37.  Mr.  Feame  observes,  that  in  the  above  cases,  Conu  Rem. 

131 

the  findtation  in  the  articles  importing  an  estate  tail,       *    ' 
either,  in  that  parent  from  whom  the  estate  moved,  or  . 

in  both  the  parents,  would  have  put  it  in  the  power>  k 

Vol  IV.  C  c  ' 
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ekher  of  the  father  alone,  during  the  coverture,  or 

of  the  settling  parent  alone,  after  the  death  of  the 

other,  to  bar  the  issue ;  and  that  power  would  not 

have  been  restrained  to  the  concurrence  of  both 

facenta.    But  he  had  not  met  with  any  case  in  which 

the  same  doctrine  had  been  extended  to  a  limitati(m 

giving  an  estate  tail  to  the  wife  alone,  in  the  estate 

moni^  from  the  husband.    There  rather  seemed  to 

have  heea  a  distinction  taken  between  that  and  die 

other  cases,  in  respect  of  its  not  leaving  it  in  the 

power  of  either  of  the  parents,  alone,  to  bar  the  issue, 

either  during  or  after  the  coverture ;  for  in  such 

case,  as  the  hosband  takes  no  estate  tail,  it  is  evident 

be  cauMt  dim^g  the  coverture,  or  afterwards,  bar 

tbe  issue  of  the  inaniage :  and  the  wife  of  course 

^cannot,  during  the  coverture,  do  it,  without  his  con- 

A  a<>  l\c.  3d.  aafrence ;  and  her  estate  tail  being  exprofomonewi, 

^''"  the  statute  11  Hen^  VIL  c.  20.  prevents  her  from 

doiqg  it  afterwards^  and  it  has  been  held,  that  their 
power  of  doii^  it  jointly  is  not  unreasonable,  or  in- 
ciMisistent  with  the  probable  view  and  intent  of  the 

(   u^K «,  ^^  TbuSi  where  articles  were  made  before  and 

b  .iv».  i  ir^  |g|  cousaderatiott  of  marriage,  whereby  lands  were 
\i  11^  <^^<k     ,^^,,,^1^1^3(11)^  lo  tiieuse  of  the  husband  Salifef 

MMHMkr  to  the  wife  for  life,  remainder  to  the  heirs 
Mf  the  body  of  the  wife,  by  the  husband  begotten, 
icawander  to  the  husband  in  fee ;  Lord  Cowper  said, 
tb^v  wwe  piudaat  articles ;  and  the  wife,  though  she 
w«a  to  have  an  estate  tail  thereby,  yet  could  not  bar 
iU  ^  being  restrained  by  the  statute  11  Hen.  YU* ; 
Miv)  il  ^MS  plainly  intraded  that  the  father  should 
MA  iMKfe  a  power  of  defeating  and  starvii^  the  issue. 
Il  %wi  iKwkoie  decreed,  that  the  estate  dmidd  be 
Mil^<K^I  a»  by  tiie  artides,  namely*  to  the  father  for 
^it\\  rc^aMuuder  to  the  eldest  son  in  taiU 
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39.  On  a  bill  by  a  mortgagee,  to  redeem  or  foie-  Whately  v. 

c  c  Kemp,  cited 

close,  the  defendant  insisted  that  by  articles,  previous  2  Ves.  358. 

to  the  marriage  of  his  father  and  mother,  they  agreed 

to  purchase  lands  of  a  certain  value,  and  to  settle  them 

to  the  use  of  the  husband  for  life,  remainder  to  the 

wife  for  lifet  remainder  to  the  use  of  the  heirs  of  the 

body  of  the  wife  by  the  husband,  remainder  to  the 

heirs  of  the  survivor.    Lands  were  purchased  and  the 

husband  and  wife  joined  in  a  recovery  of  them,  to 

the  use  of  the  plaintiff  in  fee,  by  way  of  mortgage. 

The  defendant  insisted,  that  his  mother  being  dead, 

he  was  entitled,  utfcber  the  true  construction  oS  thede 

artides,  in  eqiuty,  to  have  this  estate  settled  to  the 

first  and  other  sons  of  the  majxiage  in  tail  male.    Sir 

Joseph  Jekyll  held,  that  if  this  was  a  common  lindtar* 

tion,  he  ^ouki  have  thought  what  the  defendant  in* 

Slated  cm  right,  and  that  the  mortgagee  must  have 

lost   bis  estate:   but  this    was  particular,   to  the 

heirs  of  the  body  of  the  wife  by  the  husband  $  and 

being  ex  provisione  vki^  would  secure  the  children  2  Atk.  477. 

against  the  fiither  alone ;  and  that  it  might  be  the 

real  intent  that  both  anight  bar,  and  therefixce  the 

defendant  was  well  barred. 

40«  Francis  Hi^way,  by  articles  previous  to  hie  Hkhway 
macrk^^  cov^ianted  to  surrender  customary  lands  Vfirol^ep. 
of  inheritance,  to  the  use  of  himsell'  for  life,  remain-  584. 2a  edit. 
der  to  his  intended  wife  for  life,  and  from  and  after 
the  decease  of  the  husband  and  wife,  to  the  use  of 
the  heirs  of  her  body  by  him,  if  he  survived  her ; 
but  if  she  survived  him,  to  the  heirs  of  his  body,  on 
her  body  to  be  begotten ;  remainder  to  his  ownr^ht 
heirs.    The  marriagetook  effiiet;  and  file  husband 
surrendeied  the  estate  to  the  uses  mentioned  in  the. 
marriage  articles, .  aftd  was  admitted  accordin^y : 
and,  at  the  same  court,  hj&  and  his  wife  surrendered 

Cc2 
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'  '^e  estate  to  the  use  of  the  husband  and  wife  for  tfieir 

« 

joint  lives,  and  the  life  of  the  survivor,  and  after 
their  deaths,  to  the  use  of  their  eldest  son  for  life, 
and  after  his  death,  to  his  first  son  who  should  live 
4x}  attain  SI,  and  his  heirs  for  ever. 

Upon  a  question,  whether  the  first  surrender  to 
the  uses  mentioned  in  the  articles  was  a  d^^  execution 
of  them;  the  Master  of  the  Rolls  (Sir  h.  Kenyon) 
eaid,  it  had  been  long  settled  that  articles  for  a  settle* 
ment  on  a.  husband  and  the  heirs  of  Ins  body,  diould 
be  carried  into  execution  as  a  strict  settlement ;  and 
it  had  been  considered  as  vain  to  make  a  settlement* 
which  instantly  might  be  defeated  by  a  recovery. 
But  the  doctrine  had  never  gone  so  far,  where  that 
party  could  not  sufier  a  recovery  alone.  He  said  he 
did;not  know  that  llie  point  had  been  decided ;  he 
must  therefore  dedde  as  reason,  and  the  principles  of 
the  cases  decided,  led  him.  He  observed,  that  It 
was  anciently  a  common  mode  of  s^lement,  ta  the 
liusband  for  life,  to  the  wife  for  life,  and  to  the  hens 
of  the  body  of  the  wife  by  the  husband :  it  was 
thou^t  a  sufficient  precaution  to  preserve  the  intail, 
that  it  could  not  be  destroyed,  unless  both  husband 
and  wife  concurred ;  and  it  was  thought  better  that 
the  power  shojuld  be  given  to  tiie  two  parents  oon-^ 
curring,  than  that  the  property  should  be  absolutely 
:tied  Up.  With  respect  to  the  case  before  him,  the 
limitation  appeared  to  be  anxiously  worded :  the  con- 
currence of  both  paities  was  necessiEuy  to  destroy  the 
entail ;  whichever  survived,  it  was  out  of  the  power 
of  the  survivor.  He  thought  he  had  ho  authority  to 
say,  that  this  was  not  what  the  parties  meant ;  rthat 
he  could  not  put  on  the  articles  ihe  constructkm 
contended  for  by  the  defendants ;  and  declared'that 
7  Ves.390.     the  articles  were  properly  carried  into  execution  by 

the  first  surrender. 
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r  41.  Where  there  has  been  a  difference  between  FeameCont. 
two  sets  of  imitations  on  the  face  of  the  articles,  that 
evidenced  a  distinction  in  the  intention  of  the  parties 
themselves,  between  a  strict  settlement  on  the  issue 
of  the  marriage,  and  an  entail  on  the  parent ;  by 
expressly  securing  a  provision  for  such  issue,  under 
a  limitation  of  one  fund  or  estate  in  the  way  of  strict 
settlement;  and  at  the  same  time  limiting  another 
estate  in  a  more  general  way  to  the  heirs  of  the 
body  of  the  father ;  the  Court  has  thought  that  there 
was  not  sufficient  ground  for  executing  the  latter 
limitation  in  strict  settlements 

4S.  By  marriage  articles,  it  was  agreed  that  6,000  /•  Chambers  v. . 
in  the  hands  of  trustees,  should  be  laid  out  in  the  2AU*Bq!35. 
purchase  of  lands,  to  be  settled  on  the  husband  for 
life,  remainder  to  the  wife  for  life,  for  her  jointure, 
remainder  to  the  first  and  other  sons  of  that  marriage 
in  tail  male  successively,  chargeable  with  2,000  L  for 
younger  children,  remainder  to  the  husband  in  fee. 
The  father  of  the  husband,  by  the  same  articles, 
covenanted  to  settle  other  lands,  after  his  own  decease, 
upon  the  husband  and  the  heirs  nude  of  his  body, 
remainder  to  the  heirs  of  his  father.    The  husband's 
father  having  made  a  settlement  of  the  lands,  agreed 
to  be  settled  by  the  articles,  on  the  husband  and  the 
heirs  male  of  his  body,  with  remainder  to  himself  in 
.  fee,  one  point  was,  whether  thi^  was  a  good  per- 
formance of  the  agreement,  and  if  the  limitation  ought 
not  to  have  been  to  the  husband  for  life,  with  remain- 
der to  his  first  and  other  sons  in  tail  male  successively^ 
in  strict  settlement. 

Lord  King  held  that  the  settlement  made  by  the 
father  was  a  good  execution  of  the  agrieement,  and 
confirmed  it.  He  said,  that  by  the  articles  these 
lands  were  not  intended  to  be  settled  as  a  provision 
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for  the  children  of  that  marriage  (they  were  taken 
care  of  by  the  other  part  of  the  artides,  by  the  trust 
money),  but  for  the  support  and  provision  of  the 
husband ;  and  it  was  not  like  the  common  case  of 
articles  for  a  settlement  on  the  marriagei  where  no 
other  provision  or  care  was  taken  for  thrai :  and  the 
different  manner  of  penning  the  articles,  in  relation 
to  the  trust  money,  and  to  these  lands ;  the  one  to 
be  in  strict  settlement^  to  the  first  and  other  sons  of 
the  marriage^  the  other  limitation  to  the  husband 
and  the  heirs  male  of  his  body  generally,  and  not  tied 
up  to  the  issue  6f  that  marriage ;  showed  jrfainly  the 
parties  understood  and  had  in  contemplation  the 
difference  between  a  strict  settlement  upon  die  issue 
of  that  marriage,  and  a  general  settlement  upon  the 
husband  and  the  heirs  male  of  his  body. 

43*  Hio  Court  of  Chancery  will  put  the  same 
construction  on  the  words  heirs  female,  m  ftvour  of 
daughters,  as  it  does  on  the  words  heirs  niale,  in 
ikvour  of  sons.  * 

44.  By  articles,  in  consideration  of  an  intended 
marriage,  it  was  agreed  that  the  husband  should 
settle  his  estate,  to  the  use  of  himsdf  for  life,  without 
impeachment  of  waste,  remainder  to  the  intended 
wife  for  life,  remainder  to  the  heirs  male  of  the  hus- 
band by  the  said  intended  wife,  remaitider  to  the 
lieirs  male  of  the  husband  by  any  other  wife,  re- 
mainder to  the  heirs  female  of  the  husband.  The 
marriage  took  efiect,  and  there  was  issue  one  daugh- 
ter. The  husband  suffered  a  recovery  and  sold  the 
lands.  Upon  a  bill  by  the  two  daughters  of  the 
daughter,  they  insisted  that  tlie  estate  ought  U>  have 
been  limited  in  strict  settlement,  to  the  sons  of  the 
husband,  with  remainder  to  the  daughters  of  the 
marriage.     The  bill  was  dismissed. 
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An  appeal  was  brought  in  the  House  of  Lords^ 
where  it  was  contended,  that  by  the  marriage  articles^ 
it  was  agreed  that  the  estate  should  be  limited  to  the 
husband  for  life,  sans  wastes  and  that  he  should  have 
power  to  make  leases,  which  was  a  plain  evidence- 
that  the  estate  was  intended  to  be  limited  in  strict 
settlement,  and  that  the  husband  should  be  but  tenant 
for  life,  and  have  no  power  to  bar  eithe^  his  sons  or 
daughters  by  fine  or  recovery.    That  it  was  objected, 
that  though  courts  of  equity  had  jn  like  cases  decreed 
an  execution  of  marriage  articles,  in  strict  settlement, 
in  favour  of  sobs,  yet  they  had  not  ^extended  it  in 
^vour  of  daughters,  who  were  most  commonly  pro- 
vided for  by  a  term  of  years,  to  raise  portions  for 
them,  in  case  of  faflure  of  issue  male  :  but  to  this  it 
might  be  answered,  that  the  reason  seemed  to  be  as 
strong,  that  the  expression  of  heirs  female  of  the 
body,  contradistinguished  from  sons,    in    marriage 
articles,  should  have  the  same  construction  in  favour 
of  daughters,  as  the  expression  of  heirs  male  in  favour 
of  sons.    That  in  this  case  both  were  under  the  con- 
temptation  of  the  parties,  because  there  was  no  other 
provision  for  daughters,  besides  the  limitation  in- 
tended for  them  by  the  articles ;  and  according  to 
the  common  course,  where  provision  was  made  for 
daughters  by  a  term  of  years,  it  was  always  so  limited, 
as  to  be  out  of  the  father's  power  to  bar  it. 

On  the  other  side  it  was  contended,  that  tjiere  was 
no  precedent  of  a  court  of  eqiiity  having  interposed, 
to  carry  articles  into  strict  settlement,  in  favour  c^ 
heirs  female  in  any  case ;  and  much  less  in  a  case^of 
this  nature,  where  part  of  the  consideration  was  the 
continuance  of  the  husband's  name,  which  could  not 
subsist  long  in  females ;  and  where  the  remaindelr 
limited  to  them  was  to  commence  after  failure  of  issue 
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male  of  the  husband  by  any  other  wife,  and  eoiw 
sequently  after  an  estate  tail  in  him ;  which  remain- 
der was  of  no  account  in  the  law,  as  being  subject 
to  be  barred  by  the  tenant  in  tail  in  possession. 

The  decree  was  reversed,  and  it  was  ordered  and 
adjudged,  that  the  lands  contained  in  the  marriage 
articles  should    be    conveyed    to  the  two  grand- 
daughters, and  to  the  heirs  of  their  bodies,  as  tenants 
2  Ves,  230.    in  common,  wth  cross  remainders. 

'    45.  In  a  subsequent  case,  a  limitation  to  the  heirs 
of  the  body  of  the  husband,  with  an  express  pecu- 
niary provision  fox  the  daughters,  was  held  not  to  be 
equivalent  to  a  limitation  to  heirs  female. 
Powell  46.  Thus,  where  in  consideration  of  a  marriage, 

2P.  Wms.     ^^  ^f  5,000/.  portion,  articles  were  entered  int(\ 
536.  whereby  the  intended  husband,  for  making  provision 

for  the  issue  of  that  marriage,  covenanted  with  the 
wife's  trustees,  to  convey  certain  estates,  to  the  use 
of  himself  for  li&,  without  waste,  remainder  to  trus- 
tees to .  preserve  contingent  remainders  ;  remainder, 
as  to  part,  to  the  wife  for  her  jointure ;  remainder,  as 
"  to  the  whole,  to  the  first  and  other  sons  of  the  mar- 

riage, in  tail  male  successively ;  remainder  to  the 
heirs  male  of  the  body  of  the  husband,  (that  is,  by 
'  any  wife)  ;  rena^inder  to  the  heirs  of  his  body  by  his 
said  wife ;  and  for  want  of  such  issue,  to  his  own 
right  heirs.  In  which  articles. there  was  a  clause  em- 
powering the.  husband  and  wife  to  make  leases  atf  the . 
old  rent ;  and  also  a  clause,  that  if  the  husband  should 
die  witliout  issue  male  by  his  said  wife,  and  tliere 
should  be  daughters,  if  but  one  daughter,  then  such 
daughter  should  have  3,000  /.,  and  if  more  daughters 
than  one,  4,000/.  among  them,  to  be  secured  upon 
some  part  of  the  estate.  There  was  but  one  daugh* 
ter  of  the  marriage.    The  husband  survived  his  wifet 
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and  suffered  a  recovery  of  the  lands ;  and  made  aao<* 
ther  settlement  of  them  on  his  second  marriage,  sub- 
ject, as  to  part,  to  a  trust  for  raising  3,000/.  for  his 
.daughter  by  his  first  wife,  in  satisfaction  for  the  por- 
tion she  was  entitled  to  under  the  first  articles ;  and 
maintenance  for  h^r  in  the  mean  time»  The  ques- 
tion was,  whether  this  being  in  case  of  articles,  should 
not  be  taken  as  if  the  limitation  had  been,  to  the 
daughters  of  the  husband,  by  his  first  wife ;  for  then 
they  could  not  be  bsured  by  the  recovery. 

.  It  was  insisted,  on  behalf  of  the  daughter,  that  the 
issue  of  the  marriage,  and  consequently .  the  daugh- 
ter, were  purchasers,  in  consideration  of  the  inar- 
riage,  and  the  mother's  portion.  That  the  limitation 
to  the  heirs  of  the  body  of  the  husband,  by  his  first 
wife,  being  by  way  of  articles,  must  be  the  same. as  if 
it  bad  been  to  the  daughters ;  for, it  could  not  be  in- 
tended in  favour  of  the  sons  of  that  marriage,  there 
being  an  express  limitation  before  to  them;  and 
though,  if  this  had  been  in  a  settlement,  there  being 
a  precedent  limitation  for  life  to  the  husband,  it  would 
have  been  an  estate  tail  in  him,  and  barrable  by  a 
common  recovery,  yet  it  was  otherwise  where  it 
rested  upon  articles;  for  in  that  case,  an  express 
estate  for  life  being  limited  to  the  husband,  as  in  this 
case,  such  express  estate  excluded  the  raising  or  vest- 
ing of  any  different  estate  in  him,  by  virtue  of  Any 
limitation  to  the  heirs  of  his  body.  On,  the  other  side 
it  was  said  and  resolved,  that  though  here  was  notice 
of  the  marriage  articles,  yet  the  3,000/.  secured  by 
the  settlement  on  the  second  marriage,,  was  an  actual 
satisfaction  of  all  demands  by  these  articles:  and 
though  a  limitation  by  articles  to  the  heirs  male  of 
the  marriage,  after  an  express  estate  for  life  to  the 
father,  should  be  taken  to  mean  a  remainder  to  the 
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first  and  other  sons,  it  did  not  follow  that  such  a 
limitation  to  the  heirs  of  the  body,  must  be  equivalent 
to  a  remainder  limited  to  daughters;  especially  in 
this  case,  where  they  were  postponed  to  the  limita* 
tion  to  the  heirs  male  of  the  body  of  the  husband,  by 
«  any  wife ;  and  where  there  was  an  express  pecuniary 
provision  made  for  the  daughters  by  the  first  wife ; 
which  was  all  the  said  daughters  were  to  depend  upon. 
As  to  the  case  of  West  v.  Erisey,  there  was  this  di- 
versity. In  that  case,  no  portion  was  provided  for  the 
daughters  of  the  first  marriage ;  in  the  present  case 
portions  in  aU.  events  were  secured  to  such  daughters, 
ante,  §  44.     In  West  v.  Erisey,  the  remainder  was  to  the  heirs 

female  of  the  body  of  the  husband  by  the  first  wife, 

so  that  the  daughters  were  more  immediately  in  the 

view  and  contemplation  of  the  parties  in  that,  than 

Vide  Fearne  in  the  present  case.    Decreed,  that  the  daughter  was 

147/       '    not  entitied  to  the  premises,  by  virtue  of  tiie  limiti^ 

tion  in  the  marriage  articles,  to  the  heirs  of  the  body 
of  the  husband,  by  the  first  wife. 

47*  As  the  word  issue  equally  comprdiends  male 

and  female  children,  an  agreement  to  settie  lands  on 

the  issue  <^  the  marriage,  has  been  held  to  extend  to^ 

daughters. 

Hartv.     ^       48.  By  articles  in  consideration  of  marriage,  the 

dAtk.371.  '  intended  husband  covenanted  to  convey  lands  to 

trustees,  in  trust  for  himself  for  life,  remainder  to 
his  wife  for  life,  and  after  the  determination  of  these 
estates,  then  to  the  issue  of  this  match,  in  such  sort, 
manner,  and  form,  and  subject  to  such'  charges  for 
younger  children,  as  the  husband  should  thereaftet 
by  deed  or  will  appoint.  Lord  Hardwicke  said,  the 
word  issue  meant  issue  female  as  well  as  male ;  and 
therefore  if  it  had  gone  no  farther  than  to  the  issue  of* 
the  marriage,  and  a  bill  had  been  brought  for  carrying 
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the  articles  into  execution,  the  settlement  must  have 
been  to  all  the  issue ;  to  the  first  and  eveiy  other 
$on  ;  and  for  default  of  such  issue,  to  the  daughters, 
with  proper  remainders  following  one  after  another. 
He  had  known  several  decrees  of  this  kind  upon  the 
words^  issue  of  the  marriage.  But  then  the  subsequent 
words — *'  In  such  8ort«  manner,  and  form,  and  sub- 
ject to  such  charges  for  the  younger  children,  as  the 
husband  should  thereafter,  by  deed  or  will,  order  and 
appoint,"  were  relied  on  by  the  defendant ;  and  it 
had  been  insisted  that  this  left  a  power  in  the  father, 
as  to  the  manner  and  quantity  of  interest  the  chil-  ^^\  ^* 
dren  should  take  out  of  the  estate.  He  agreed  that  Amb.  274. 
it  did,  as  to  the  manner,  but  not  as  to  the  interest.      ] ^  152.      " 

49-  In  the  preceding  cases,  there  were  articles  only.  Settlements 
and  no  settlement  preyious  to  thp  mairiage ;  and  the  ^J.  j^"^}]^^ 
Court  was  required  to  carry  the  articles  into  execu-  rectified. 
tion ;  or  to  rectify  the  settlement  m^e  aft^r  the 
marriage,  in  consequence  of  the  articles.    But  there 
are  also  instances  where  there  were  both  articles, 
and  a  settlement  expressly  in  pursuance  thereof 
nnade  previous  tcTthe  marriage ;  and  the  Court,  upon 
an  application  for  that  purpose,  has  interfered  to 
rectify  such  settlement,  in  conformity  to  the  nature, 
or  constructive  import    of  the  limitations   in  the 
articles. 

50.  Thus,  in  the  case  of  Honor  v.  Honor,  a  settle-  ante,  #38. 
ment  was  made  before  the  marriage,  reciting  the 
artides,  and  expressed  to  be  made  in  pursuance 
thereof,  whereby  the  lands  were  limited  to  the  hus- 
band for  life,  remainder  to  the  wife  for  life,  remain- 
der to  the  heirs  of  the  body  of  the  husband,  on  the 
wife  to  be  begotten.  Lord  Cowper  said,  it  was  a  plain 
mistake,  in  making  the  settlement  vary  from  the 
articles ;  for  the  settlement  being  said  to  be  made  in 
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pursuance  thereto,  showed  tibere  was  no  alteration 
of  the  intention,  nor  any  new  agreement,  between 
the  making  of  the  articles,  and  the  settlement* 
Therefore,  decreed  a  conveyance  of  the  lands  to  the 
father  for  life,  remainder  to  the  plaintiff^  the*  son>  in 
tail. 
ante»  §  44.         51.  So  in'  the  case  of  West  v.  Erisey,  a  settlement 

was  made  before  the  marriage,  mentioned  to  be  in 
pursuance  and  performance  of  the  articles,  by  which, 
after  the  limitation  to  the  first  and  other  sons  of  the 
husband  by  any  other  wife,  the  lands  were  limited 
to  the  heirs  of  the  body  of  the  husband  by  the  wife. 
And  it  was  ordered  by  the  House  of  Lords,  that  the 
lands  should  be  conveyed  to  the  grand-daughters,  in 
the  manner  already  stated. 
Roberta  V.  52.  By  articles  before  marriage,  an  estate  was 
f  V(^!  238  ^^^d  to  ^^  settled  on  the  husband  for  life,  remain- 
der to  the  heirs  male  of  his  body,  with  power  to  raise 
portions  for  younger  children.  A  settlement  was 
afterwards  made,  also  before  marriage,  in  pursuance 
of  the  articles ;  and  observing  the  very  words  of  the 
articles.  The  husband  levied  a  fine,  and  declazed 
tlie  uses  to  himself  in  fee.  The  son  brought  a  bill  to 
have  die  settlement  rectified,  according  to  the  inten- 
tion of  the  articles,  which  was/  to  make  his  father 
tenant  for  life  only,  although  the  words  both  of  the 
articles  and  settlement,  in  construction  of  law,  made 
him  tenant  in  tail.  Before  marriage,  indeed,  the 
parties  might  come  to  a  new  agreement,  but  the 
settlement  itself  being  in  pursuance  of  the  articles, 
excluded  any  such  notion. 

Lord  Hardwicke  said,  this  was  the  common  case^ 
the  variation  from  the  intent  of  the  articles^  and  from 
the  ordinary  course  of  settlements,  not  aiising  £rom 
any  new  agreement  (being  made  in  pui^uance  of 
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the  articles),,  or  fraud ;  but  from  mistake  in  not  at- 
tending to  a  strict  settlement ;  the  reason  of  which 
was  unanswerable,  viz.  that  on  a  settlement  for 
valuable  consideration,  to  make  the.  father  tenant  in 
tail,  would  be  nugatory,  and  the  same  as  making  him 
tenant  in  fee ;  therefore  the  son  was  entitled  to 
relief,  and  to  have  the  settlement  rectified  according 
to  the  true  intent  of  the  articles. 

53.  But  where  both  articles  and  settlement  are  l^m^. 
previous  to  marriage,  at  a  time,  when  all  parties  are;  porr^'^R. 
at  liberty, .  and  the  settlement  is  not  expressed  to  be  20.  ^ 
made  in  pursuance  and  performance  of  the  articles ;  . 
there,  if  the  settlement  differs  from  the  articles,  it 
will  be  considered  as  a  new  agreement  between  the 
parties,  and  will  control  the  articles. 

54.  It  should  however  be  observed,  that  the  Court  Except  in  the 
x)f  Chancery  will  Diot,  in  those  cases,  relieve  against  pJJJehracm 
purchasers  for  a  valuable  consideration,  and  without 
notice.  As  in  the  case  of  West  v.  Erisey,  where  one 
of  the  objections  to  the  appeal  was,  that  if  the 
articles  should  be  allowed  to  control  the  settlement, 
the.  purchasers  under  the  husband  would  be  affected. 
To  which  it  was  answered,  that  the  appellant's  bill 
was  not.  brought  against  any  purchaser,  as  to  the 
parts  of  the  estate  sold  by  the  husband ;  since  the 
ai^ellants  only  prayed  satisfaction  out  of  his  personal 
estate ;  and  the  decree  was  according  to  such  prayer, 
and  did  not  a&ct  the  purchasers. 

:  55. .  So  in  the  case  of  Powell  v.  Price,  it  was  ad-  ^^^>  i  46. 
mitted,  that  if  the  trustees  under  the  settlement,  or 
the  second  wife,  had  had  no  notice  of  the  articles 
made,  on  the  first  marriage,  then  their  being  pur-  Warwick r. 
jphasers  without  notice  would  have  been  a  bar  to  the  YaSl^'u 
plaintiff^s  claimt  by  the  articles.  j 
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showed  that  the  children  should  all  take  thdr  several 

I 

shares. 
But  is  now        60.  Mr.  Fearae  observes,  that  in  the  cases  of  Pea- 
Ex.  Dev.  302.  cock  V.  Spooner,  and  Dafibm  v.  Goodman,  no  par- 
4th  edit,        ticular  expressions  deteimined  the  intent  to  be  that 

the  heirs  of  the  body  should  take  as  purchasers.  But 
these  being  cases  of  marriage  settlement,  it  was  rea- 
sonably enough  inferred  that  the  issue  of  the  mar- 
riage were  intended  objects  of  the  settlement,  and' 
the  term  not  designed  to  vest  wholly  in  the  mother. 
But  in  subsequent  cases,  the  words  heirs  of  the  body 
were  held  to  be  words  of  limitation. 
Webbv.  6i.  Edward  Webb,  the  defendant's  grandfather, 

S^^'.^r*   ^^  consideration  of  a  marriage  between  Thomas  his 

Wms.  132.  1  .       ,  >n  1  ,  . 

son,  and  Anne  his  then  wire,  and  S50/.  portion,  as- 
signed divers  lands  to  trustees  for  the  remainder  of  a 
term  of  1000  years,  upon  trust  to  permit  the  son 
to  enjpy  the  same  so  long  as  he  should  live,  and 
after  his  decease,  then  to  Anne  his  wife  as  long  as 
she  should  live,  and  after  their  decease,  to  permit 
the  heirs  'of  thp  bodies  of  the  said  Thomas  the  son 
and  Anne  his  wife  to  be  begotten,  to  hold  the  pre- 
mises during  the  remainder  of  the  term ;  and  for 
want  of  such  issue,  to  be  enjoyed  by  the  right  hetra 
of  the  said  Thomas  the  son.  Thomas  and  Anne  had 
several  children ;  and  he  having  survived  his  wife, 
and  settled  about  two  thirds  of  his  estate  on  the  de- 
fendant, his  eldest  son,  and  being  indebted  about 
300  /.,  made  a  mortgage  of  the  premises  for  securing 
that  money ;  and  in  order  thereunto  took  out  admi- 
nistration to  the  surviving  trustee,  and,  afterwards 
assigned  the  term  to  the  plaintifis,  upon  trust  to  sell 
the  same,  and  pay  off  the  mortgage.  The  plaintifis^  tfaie 
truateesj  being  disturbed  by  the  defendant  (the  eldest 
son),  brought  their  bill  for  the  execution  of  the  said 
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trust.  The  defendant,  by  his  answer,  set  forth  the 
first  deed  of  trust,  and  insisted  that  he,  as  eldest  son 
and  heir  of  his  father  and  mother,  was  entitled  to  the 
premises,  by  virtue  of  that  settlement.  The  cause 
was  heard  before  the  Master  of  the  Rolls  (Sir  John 
Trevor),  who  dismissed  the  plaintifPs  bill. 

Upon  a  petition  to  Lord  Keeper  Harcourt,  it  was 
reheard  by  him ;  he  said,  he  never  heard,  before  the 
case  of  Peacock  v.  Spooner,  that  the  limitations  of  a 
term  in  equity,  differed  from  the  caise  of  a  freehold  at 
common  law ;  and  as  that  case  differed  from  this  in 
several  material  circumstances,  he  thought  himself  , 
at  liberty  to  determine  this  as  if  the  case  of  Peacock  y^^^j' 
V.  Spooner  was  out  of  the  way ;  and  reversed  the  Tit.  8.  c.  2^ 

1  •  .  §  28t 

decree. 

62.  A  term  was  vested  in  trustees,  by  a  voluntary  Thubridg* 
deed,  in  trust  to  pay  the  profits  to  Sarah  Sharp  2V^.23d'. 
during  her  life,  and  immediately  afler  her  decease,  to 
^e  heirs  of  the  body  of  Sarah,  lawfully  to  be  begotten, 
if  the  term  should  so  long  endure ;  and  for  default  of 
such  issue,  to  the  grand-daughter  of  the  settlor.  Lord 
Hardwicke  was  of  opinion  that  the  whole  trust  of 
the  term  vested  in  Sarah  Shaip. 

63.  Notwithstanding  the  authority  of  the  two  pre-  Unless  a  con- 
ceding cases,  there  have  been  other  determinations^  Jon  appear. 
in  which  the  Court  of  Chancery,  proceeding  entirely 

upon  circumstances  of  evidence  of  intention,  have  held 
the  words,  heirs  of  the  body,  to  be  words  of  purchase. 

64.  Edward  Bussey  being  possessed  of  a  term  for  Hodsol 
59  years,  by  voluntary  deed,  conveyed  it  to  trustees,  ^' Atk.  89! 
in  trust  to  permit  Grace  Bussey  his  wife  to  receive 

the  rents  and  profits  for  the  said  term  of  59  years, 
if  she  should  so  long  live,  and  after  her  decease,  to 
the  use  of  the  said  Edward  for  life,  and  after  the 
decease  of  Edward  and  Grace,  then  in  trust  for  the 
Vol.  IV.  D  d 
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beirs  of  the  body  of  the  said  Grace  by  the  said 
Edward,  and  to  their  executors,  administrators,  and 
assigns,  for  the.  residue  of  the  said  term ;  and  fiw 
want  of  such  issue,  &c.  Lord  Hajrd^ficke  was  of 
opinion  that  the  whole  did  not  vest  in  Crrace,  the 
words  not  being  words  of  limitation,  bnt  of  purchase  ; 
and  that  they  might,  from  the  eircumstances  of  the 
ease,  be  considered  as  words  fiS  porchase,  appeared 

Tit.38.c.  14.  from  Avcher's  case^  where  ^  superadded  words  €£ 

limitation  made  the  word  heir  a  word  of  pqrchase. 

65.  A  person  on  his  mMrnagie  sefeUed  a  leasdiold 
estate  to  trustees,  to  the  sole  and  sqpanite  use  of 
his  intended  wife  for  Mfe,  for  her  jointne ;  and  from 
and  after  her  deeease,  to  the  nse  of  the  heirs  of  the 
body  of  the  wife,  by  the  husband  to  be  begotten ; 
and  for  want  of  such  isswe,  to  the  use  of  the  hnsband 
a|id  his  heirs  for  ever*    iS&r  Joseph  Jekyit  hdd,  that 

Ssnds  ▼.        on  the  wi^s  death,  the  leasehold  vested  in  the  hdvs 

dud  2  Ves.    ^  ^^  body,  as  purchasers 

652, 
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Estates  TaiU 
31*  An  unhom  Person  may  he 
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mited on  that  Estate. 
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to  the  Issue  of  an  unborn 
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3,5.  Perpetuities  created  l^  Act. ^ 
Parliament. 


f^m 


Section  1. 

TXTE  have  seen  that  by  the  introduction  of  the  Perpetuities 
^^    feudal  law  into  England,  all  real  property  was  J^^*^""f  **• 
nmd^red  unalienable  i  but  by  degrees  the  proprietors 
of  land  acquired  a  power  to  dispose  of  it ;  which  was 
6>uxid  to  be  so  beneficial  to  the  country,  that  the 
Judges  have,  for  many  centuries,  established  it  as  a 
rule,  that  real  property  should  in  no  case  be  rendered 
perpetually  unalienable ;  or,  as  it  is  usually  expressed, 
that  peipetuities  should  not  be  allowed*    And  this 
Tvit  being  founded  on  principles  of  general  policy,  3  Cha.  Ca. 
is  adopted  by  the  courts  of  equity,  in  as  full  an  extent  j  y^„  ^^^ 
at  by  the  courts  of  law. 

Dd2 
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Tit.  I .  $  53*       2.  Thus  it  has  been  stated,  that  an  unlimited 

power  of  alienation  is  an  incident  so  inseparably 
annexed  to  an  estate  in  fee  simple,  that  it  cannot  be 
restrained  by  any  proviso  or  condition  whatever. 

Tit. 2.  c.  i.        3.  Xhe  statute  Zte  Donis  was  procured   by  the 

nobility  for  the  purpose  of  rendering  their  possessions 

Tit.  35  &  36.  unalienable.  •   But  the  Judges,  by  means  of  common 

recoveries,  and  by  their  construction  of  the  statutes 
of  fines,  effectiially  defeated  the  operation  of  this 
statute ;  and  also  laid  it  down  as  a  rule,  that  a  tenant 
in  tail  cannot  be  restrained  from  barring  his  estate 
by  those  assurances.     ' 

4.  Any  other  mode  of  restraining  a  tenant  in  tail 
from  alienation  will  also  be  deemed  void,  as  tending 
to  a  perpetuity. 

.  5.  John  Blunt  devised  real  estates  to  his  cousin 
John  Harris  for  life,  remainder  to  the  issue  male  of 
John  Harris,  and  to  his  and  their  heirs,  share  and 
share  alike  ;  and  for  want  of  such  issue,  to  the  idsue 
female  of  J.  Harris,  and  her  and  their  heirs;  remain- 
der over :  with  a  proviso^  that  if  J.  Harris,  or  his  issue, 
should  alienate,  mortgage,  or  incumber,  or  commit 
any  act  or  deed  whereby  to  alter,  change,  chai^, 
or  defeat  the  said  bequests,  they  should  pay  2,000 /• 
to  the  person  who  ought  to  take  next  by  means  of 
the  said  limitations.  John  Harris  having  two  daugh- 
ters, he  and  they  joined  in  suffering  a  recovery. 

Lord  Keeper  Henley,  after  taking  time  to  con- 
sider,  delivered  his  opinion,  that  John  Harris  took 
an  estate  tail ;  and  that  the  proviso  was  repugnant 
to  the  estate. 

6.  Lands  were  limited  by  deed  to  trustees  and  their 
heirsy  to  hold  to  the  use  of  them,  their  heirs  and 
assigns  for  ever,  in  trust  to  the  use  of  Charles  Main«^ 
waring  (the  settlor)  for  life,  and  after  his  decease,  to 


King  ▼. 
Burcheil» 
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the  use  of  trustees  for  1,000  years,  subject  to  the  uses, 
trusts,  and  conditions  after  mentioned  ;  and  after  the 
determination  of  that  term,  to  the  use  of  Sir  H.  Main- 
.iraring  for  99  years,  if  he  should  so  long  live ;  and  after 
the  determination  of  that  estate,  to  trustees  during 
liis  life,  to  preserve  contingent  remainders ;  remainder 
lb  his  first  and  other  sons  in  tail  male ;  with  several 
remainders  over ;  with  a  declaration  that  the  term  of 
1,000  years  was  so  limited,  to  the  intent  and  purpose 
that  all  and  every  the  person  and  persons,  other  than 
Charles  Mainwaring,  on  or  to  whom  any  estate  or 
interest  in  the   said  premises   was    thereby  before 
settled  or  intended,  might  be  content  to  accept  the 
same  in  such  manner  as  the  same  was  in  and  by  the 
said  indenture  before  limited  and  appointed;  and 
that  it  should  not  be  in  the  power  of  them  or  aqy  of 
them  to  anticipate,  prevent,   or  destroy   the  trust 
estate   or  benefit  of    him    or  them  appointed  to 
succeed.  And  it  was  declared,  that  the  trustees,  their 
executors,  &c.  should  or  might,  after  any  contract 
or  agreement  made  touching  alienation  of  the  said 
premises,  or  any  part  thereof^  but  before  any  aliena* 
tion  should  be  actually  made,  or  any  act,  matter,  or 
thing  done  which  might  amount  or  be  construed  to 
prevent  the  said  premises,  or  the  trust  thereof,  from 
going,  remaining,   coming,  or   being  according  to 
the  limitations  aforesaid,  by  sale  or  mortgage  of  all 
the  said  premises,  for  and  during  the  remainder  of 
so  much  of  the  same  term  as  should  be  then  to  come, 
or  of  a  competent  part  thereof,  raise  the  sum  of  5,000  /. 
&c.  and  pay  the  same  unto  such  person  or  persons 
respectively  as  would  from  time  to  time  be  entitled 
to  the  premises,  in  case  such  person  or  persons,  con- 
tracting to  alien  the  premises,  were  actually  dead, 
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A  penon  who  was  tenatit  in  UH  under  tbi^  ietti^ 
uenty  having  ^trffered  an  equitable  recovefy,  M  tht 
use  of  himself  and  his  heirs,  filed  his  bill  in  Omit' 
eery,  praying  that  be  might  be  declare  entitled  to 
the  legal  estate,  discharged  of  the  trusts  of  the  term, 
and  a  conveyance  thereof. 

The  Master  of*  the  Rolls  (Sir  R.  P.  Arden)  said 

it  was  a  mere  device  to  prevent  alienation;  which 

mfnu  was  attempted  in  the  Duke  of  Marlborough's  case, 

upon  veiy  great  advice ;  and  the  House  of  Lords  had 
no  difficulty  in  affirming  Lord  Northington's  decree. 
He  sliould  therefore  adopt  the  words  of  Lord  North- 
tngton  in  thdt  case.    Declare  the  trusts  of  the  term 
of  1 ,000  years,  as  tending  to  a  perpetuity,  and  beidg 
inconsistent  with  the  rights  of  the  several  persons  to 
whom  estates  in  tail  are  limited  by  the  said  deed,  ta 
be  void,  and  of  no  efiect.  * 
History  of         7«  Although  public  policy  has  long  been  aveM 
SeuiementA.  fj^^^  perpetuities,  yet  the  general  propensity  of  in- 
dividuals to  preserve  their  acquisitions  in  their  own 
families,  as  long  as  the  law  would  adodt^  induced 
them  to  adopt  Various  modes  of  preservii^  their 
estates  in   their  families,  by  preventing  their  im- 
mediate descendants  from  alienating   them.    This 
produced  what,  in  modem    languagei  are  called 
Tit.  2.  c.  I.    settlements.    The  first  of  these  was  effected  by  the 
t^     ^.. .    cil^eMion  of  a  conditional  fee,  which  had  two  effects: 

1  Inst.  290  6.    ,    ^^  ^  .  ^  ^.   ^ 

ft.  1.  §  3.       1*  Of  suspending  the  power  of  alilttlttimi  iffl  die 

birth  of  issue.  3.  Of  preserving  th«  hiliAitaaeft  ^ 
a  particalar  line.  When  these  edtttlM  wftre  convetced 
into  estates  tafl  by  tine  statute  De  DtfdSi  a  titofk 


*  It  has  been  stated  that  a  Coodition  of  Non-aiienation  nuiy  be 
iDseite<t  In  a  L^se  for  Life  or  Years,    tit.  13.  c.  1.  1 3J. 
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entail  of  the  laad  was  sufficient  to  preserve  it  in  the 
fiumly  of  the  settkir.  But  upon  die  introduction  of 
fines  and  recoveries,  settlements  of  this  kibd  were 
found  to  be  ineffectuid,  being  borrable  by  the  first 
tenant  in  tail. 

8*  When  women  seised  of  estates  tail  of  the  gift  of 
their  husbands  were  prohibited  by  the  statute  1 1  Tit.  36.  c.  to. 
Hen.  VII.  c.  20.  fi'om  alienating  them ;  and  husbands 
tobed  in  right  of  their  wives  were  prohibited  bj  the 
statute  dS  Hen.  VIII.  c.  2S.  from  alienating  them  ;  it 
became  usual  to  limit  the  husband's  estate* to  the 
husband  and  wife,    and  the  heirs  of  the  body  of 
the   wife  by  the  husband ;  and  to  limit  the  wife's 
estate    to  the  husband  alid    wife«    and    the  heifs 
of  the  husband  by  the  wife ;  by  which  means  the 
estate  was  secured  to  the  parents,  during  theit  lives» 
and  to  the  issuer  agaidst  the  act  of  either  parent ;  for 
nothing  but  the  concurrent  act  of  both  parents  could  Highway  r. 
deprive  ihe  issue  ci  the  estate  $  while  there  was  a  ante,  c/22. 
provision  for  unforeseen  events,  by  their  co-operatkm  ^  ^^*  > 

during  their  joint  lives*  During  the  life  of  the  sur-^ 
viving  parent,  the  same  effects  mi^ht  be  produced 
by  the  co-cperaticm  of  that  parent  and  the  iswe. 
And  after  the  decease  of  both  the  parents,  liie  estate 
WAS  restored  to  the  issue,  with  a  complete  power  of 


9»  The  Itet  uKode  of  settlements  Was  by  limiting 
estates  for  life  to  alt  the  persons  then  in  bemg,  with 
renaainders  to  their  children  by  purchase.  This  was 
bchrever  subject  to  one  incx)nvemence ;  fbr  the  tenants  Tit.  16.  c.  6. 
for  life  might  bar  the  remainders  to  their  children  by 
the  destruHCtion  of  thdr  estates;  but  the  invel^tion 
of  trlBtees  to  preserve  contii^ent  remahiders,  of 
K^ioh  an  aecdnnt  hits  been  already  given,  proved  idem,  c.  7. 
an  eflectnal  remedy  to  thi^  abuse.    From  that  tifne 
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tlie  usual  mode  of  settlements  upon  marriage  has 
been,  by  a  limitation  of  the  estate  to  the  intended 
husband  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  first  and 
other  sons  of  the  marriage,  severally  in  tail,  remainder 
over :  by  this  means  the  estate  is  rendered  unalien- 
able till  the  eldest  son  of  the  marriage  attains  the  age 
of  21,  when  he  can  join  with  his  father  in  suffering 
a  common  recovery,  by  which  the  estate  tail  limited 
'  to  the  eldest  son,  and  all  the  subsequent  remainders 
are  barred,  and  a  new  estate  in  fee  simple  is  ac- 
quired. 

10.  Another  mode  of  protracting  the  power  of 

alienation  was  invented  long  after,  by  limiting  the 

TiLl6.  c.  7.]  estate  to  the  intended  husband  for  99  years  if  he 

*  ^®'  should  -so  long  live,   and  vesting  the  freehold  in 

trustees  during  his  life,  upon  which  there  was  a  limita- 
tion  to  the  first  and  other  sons  of  the  marriage 
severally  in  tail ;    by  which   means  the  power  of 
barring  the  entail  was  in  general  protracted  till  the 
death  of  the  father*    But  this  kind  of  settlement  is 
now  generally  disused. 
Scttlemenu        H*  Although  estates  for  life  are  not  capable  of 
for^lfe^      being  entailed,  yet   they  may  be  so  settled,  as  to 
Tit.  3.  c.  1.    answer  the  purposes  of  an  entail  j  and  be  rendered 
^  1 1  &  12.      unalienable  almost  for  as  long  a  time  as  estates  of 

inheritance.  '  Thus  an  estate  for  life  or  lives  may  be 

limited  to  a  person  for  life,  remainder  to  his  first  and 

other  sons,  severally  in  tail ;  and  such  a  settlement 

can  only  be  barred,  when  the  eldest  son  attains  the 

age  of  21  years. 

or  Terms  for      12.  Terms  for  years  are  also  incapable  of  being 

TiU?*  c.  2.     ^^^1^^»  because  that  would  tend  to  a  perpetuity. 

I  n.  But  still  terms  for  years  may  be  settled  by  deed  or 

trust,  as  effectually  as  estates  of  inheritance.    Thus 
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a  declaration  of  the  trust  of  a  term  for  A.  for  so 
many  years  of  the  term  as  he  shall  live,  and  from 
his  decease  opon  trust  for  his  first  and  other  sons 
severally,  and  the  heirs  of  their  bodies,  is  good ;  and  A. 
will  only^take  an  estate  for  his  life.  But  in  such  case 
the  first  son  who  is  bom  takes  the  absolute  interest 
in  the  term  ;  if  such  first  son  should  die  immediately 
after  his  birth,  his  interest  in  the  term  will  vest  in  his 
father,  if  alive,  as  his  next  of  kin  :  and  if  there  are 
several  successive  tenants  for  life,  with  remainder  to 
their  several  sons,  and  the  heirs  of  their  bodies ;  if  any 
of  the  tenants  for  life  have  a  son,  the  whole  reversion- 
ary  interest  will  vest  in  such  son,  subject  to  the  pre- 
ceding estates  for  life,  and  the  contingency  of  the 
preceding  tenants  fi^r  life  having  sons ;  and  will,  on 
the  death  of  such  son,  go  to  his  father,  though  one  of 
the  tenants  for  life,  as  his  next  of  kin,  upon  the 
father's  taking  out  letters  of  administration  to  his  son ; 
in  prejudice  of  all  persons  claiming  under  the  subse- 
quent limitations. 

ld«  John  Duke  of  Newcastle,  being  possessed  of  Pelham  v. 
divers  lands  and  tenements,  held  by  lease  from  the  3  ^o.l'Arl. 
Crown  for  99  years,  devised  all  his  estates,  as  Well  Ca.  204. 
leasehold  as  freehold,  to  Thomas  Lord  Pelham  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  Henry  Pelham  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  William 
Vane  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  over.    Thomas  Lord  Pelham, 
who  afterwards  became  Duke  of  Newcastle,  never 
had  a  son ;  but  Henry  Pelham  had  two  soiis,  both  of 
whom  died  in  his  lifetime,  viz.  Thomas  and  Henry. 
Thomas  the  eldest,  being  the  person  in  whom  the 
first  estate  tail,  in  the  order  of  limitation,  was  vested, 
by  virtue  of  the  will,    Henry  Pelham  soon  afterwards 
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died^  having  made  his  will,  and  appointed  Richard 
Arundel  and  H.  Perkins  his  executors ;  and  letters  of 
administration  of  the  perscmal  estate    of  Thomas 
Pelham  the*  infant,  were  also  granted  to  the  said  IL 
Arundel.    William  Vane  had  issue  two  8ons»  Chri»- 
topher  the  eldest,  who  died  an  iAfaat  without  issiiet 
and  WUliiun  his  second  son.  This  Williain^  who  became 
Lord  Vane,  took  out  letters  of  administration  to  hie 
brother  Christopher,  and  thereby  became  entitled  to 
all  such  interest  in  the  leasehold  premises  as  vested 
in  his  brother  Christopher,  who  was  the  first  person 
in  esse^  in  point  of  time,  who  took  any  estate  of  in* 
heritance  in  the  freehcdd   premises.    Arundel  and 
Perkins  filed  their  bill  against  Lord  Vane  and  othersi 
stetiiig  the  above  facts^  and  that  they^  as  executors 
of  the  said  Henry  Pelham,  and  as  administrators  of  the 
personal  estote  of  Thomas  Pdham,  the  in&nt  son  of 
Henry  Pdham,  were  become  entitled  to  the  absolute 
interiBst  in  the  leasehold  terma,  subject  ti>  the  life 
estate  of  Thomas  Duke  of  Newcastle  and  the  coii«» 
tmgency  of  his  having  a  son  bdm  alive;  and  bdng 
so  entitled^  they  had  entered  into  an  agreement  with 
George  Qr^ory  for  the  sale  of  those  tefms^  and 
prayed  lllat  the  agreement  might  be  performed  ^eci' 
fically,  and  oarried  into  execution. 

Lord  Vane  put  in  his  ankwdr^  insistinfg  that  hia 
brother  Christopher  was  tl^  first  person,  in  point  ^ 
time,  in  es9dj  who  took  any  estate  of  inheritttice  in 
the  premises ;  and  thAt  he  dying  an  infant  and  with* 
out  issue^  Lord  Vane,  as  the  only  rion  and  surviyiim 
heir  of  his  father  William  Vane^  became  the  first 
person  in  esse  who  took  an  estote  of  inheritance  kt 
any  of  the  premises,  by  virtue  of  the  limitations  Ibl 
the  will;  and  denied  that  the  absolute  estate  end 
interest  in  the  leaseholds  ever  veated  in  Thdana 
Pelhaqi* 
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The  cause  waft  heard  befoi^  Lord  Keeper  Henleyi 
^ho  disftiiaed  the  bill. 

On  afl  appeal  to  the  House  of  Lords,  the  foUoWing 
^uediioils  Were  put  to  the  Judges  \*^\\  Whether  the 
property  of  the  leasehold  estates  for  years,  devised 
by  the  will  of  the  Duke  of  Newcastle,  rested  in 
Thomas  Ptelham  tiie  infant  son  of  Henry  Pelham  de^ 
ceased,  subject  to  the  Duke  of  Newcastle's  interest 
therein  for  his  life,  and  to  the  contingency  of  the 
Duke's  havikig  a  son  ?  ^:  Whether  the  property  of 
the  said  leasehold  estates,  subject  as  aforesaid,  Ulraa 
transmitted  to  the  representatives  of  the  said  Thomaa 
Pelham  the  infant  ? 

The  Lord  Ch«  Baron  of  the  ExcheqUel*  and  Mr. 
Justice  DeitisOn  being  pi^ent,  the  Lord  Ch»  Baron 
delivered  their  cohcurrent  opinion  upon  the  said  two 
questidns  .in  the  affirmative.  Whereupon  it  wai 
ordered  that  the  decree  should  be  reversed ;  and  that 
the  leasehold  estatcis  for  years  devised  by  the  will  of 
the  late  Duke  of  Newcastle,  subject  to  the  then  pren 
d^it  Duke's  interest  th^ein  for  his  life,  and  defea8i4 
ble  by  the  said  Duke's  having  a  son,  belonged  to  the 
appellants,  as  standing  in  the  place  of  the  said  Thomas 
Pelham,  the  infant  son  of  Henry  Pelham  deceased; 
and  that  the  agreement  entered  into  between  them  ^^^^  ^o% 
and  George  Gregory,  for  the  sale  of  them,  ought  to  4  Bro.  Pari, 
be  carried  into  execution*  Ca.  319. 

]  4i  To  remedy  this  itioonvenience,  it  has  been  the 
practice  of  conveyancers,  since  the  time  of  Sir  Orlando 
Bridgemati,  to  insert  a  dause  in  the  deed,  declaring^ 
that  if  the  first  son  shall  die  without  issue,  under  the 
age  of  21  years,  the  term  for  years  shall  vest  in  the 
second  son ;  subject  to  the  same  proviso  in  fbvour  of 
all  tlie  other  soni.  And  the  validity  of  this  mode  of 
limitatbn  uros  estaiUished  by  Lord  Keeper  North,  in 
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conformity  to  the  opinion  of  the  Judges  of  the  Court 

of  C.  P.,  as  being  within  the  period  allowed  for  the 

vesting  of  an  executory  estate,  in  the  case  of  Massea- 

Tit.38.c.i9.  burg  V.  Ash,  and  several  other  cases,  which  will  be 

stated  in  a  subsequent  title. 

15.  In  the  case  of  Stanley  v.  Leigh,  Sir  J.  Jekyll 
said,  he  had  informed  himself  of  the  comgion  course 
of  settling  terms  for  years,  and  found  it  usual  in  mar- 
riage settlements  to  limit  them  thus  :  To  trustees  for 
the  whole  term,  in  trust  to  permit  the  husband  and 
wife,  and  the  survivor,  to  receive  the  rents  and  pro- 
fits during  so  long  of  the  term  as  they  should  live; 
and  after  the  death  of  the  survivor,  to  permit  the 
first  son  of  the  marriage  to  receive  the  rents  and  pro* 
fits  till  he  attained  21 ;  and  if  he  attained  that  age, 
then  the  trustees  to  assign  the  residue  of  the  tenn  to 
him :  but  if  such  first  son  died  under  21,  then  in 
trust  for  the  second  and  other  sons,  in  like  manner. 

16.  In  a  settlement,  by  which  freehold  estates  were 
limited  to  the  husbimd  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail ;  a  covenant  was  inserted 
to  assign  terms  for  years  to  trustees,  for  such  persons, 
estates,  intents  and  purposes,  as  were  mentioned 
concerning  the  freeholds,  or  as  far  as  the  law  would 
in  that  case  allow  or  permit.  And  the  Court  of 
Chancery  directed  such  terms  for  years  to  be  bmited 
in  the  manner  above  mentioned. 

17*  Upon  the  marriage  of  Henry  Earl  of  linccdn 
in  1772,  he  joined  his  father,  Henry  Duke  of  New- 
castle, in  settling  several  freehold  manors,  &c.  to  the 
use  of  the  Duke  for  life,  remainder  to  Lord  lancofai 
for  life,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  his  next  brother  Lord  Thomas 
Clinton  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  Lord  John  Clinton  in  the 
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same  manner. .  And  the  Duke  covenanted  that  he 
would  assign  to  the  trustees  of  the  settlement  ^e 
manor  of  Newark,  which  he  held  by  a  lease  for  years 
from  the  Crown  ;  to  hold  the  same  in  trust  for,  and 
for  the  benefit  of  such  person  and  persons,  and  for  such 
or  the  like  estate  or  estates,  and  for  such  and  the  like 
ends,  intents,  and  purposes,  as  were  therein-before 
mentioned  of  and  concerning  the  said  manors,  &c« 
thereby  granted  and  released,  as  Jar  as  the  law  would 
in  that  case  allow  or  permit. 

Henry  Earl  of  Lincoln  died  in  the  lifetime  of  hia 

father,  leaving  a  son  and  a  daughter ;  and  the  son 

died  an  infant  in  the  lifetime  of  the  Duke  of  New* 

•  castle,  who  never  executed  any  assignment  of  the 

leaseholds,  pursuant  to  the  covenant. 

On  the  death  of  Henry  Duke  of  Newcastle,  Lord 
Thomas  Clinton  succeeded  him,  and  died  in  179^» 
leaving  Heiiry  his  eldest  son,  and  Thomas  hia  second 
son,  infants :  who  filed  their  bill  against  Lady  Lin- 
coln, the  widow  of  Henry  Earl  of  Lincoln,  who  had 
taken  out  administration  to  her  in&nt  son ;  stating, 
that  Lady  Lincoln  had  been  permitted  to  take  pos« 
session  of  the  said  manor  of  Newark  ;  and  praying 
that  the  settlement  made  on  the  marriage  of  Lord 
Lincoln,  as  far  as  respected  the  performance  of  the 
covenant  to  convey  the  leasehold  premises,  might  be 
established,  and  carried  into  execution ;  and  that  it 
might  be  referred  to  one  of  the  Masters  to  settle  a 
proper  conveyance  of  the  same ;  and  that  such  a 
clause  might  be  inserted  therein,  as  should  prevent 
the  absolute  vesting  of  the  said  leasehold  property, 
until  the  persons  successively  entitled  to  the  posses- 
sion of  the  same  should  have  attained  the  age  of  21 
years.  To  this  bill  Lady  Lincoln  put  in  her  answer, 
and  thereby  insisted  that  the  infant  son  of  Lord  Lin- 
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eoln»  having  survived  his  father,  became  entitled  td 
the  said  leaaehcdd  premises,  fot  his  own  «6e  uA 
ben^t ;  uid  that,  in  coasequeoiee  of  his  death,  and 
by  virtue  of  the  statute  of  distributions.  Lady  lin^ 
coin  and  her  daughter  beoam^  entitled  to  (he  caid 
leas^olds. 

Hie  case  hamng  Iften  &lly  argued,  Lord  Lough* 
borough  said,  the  questioB  arose  upon  the  leasehold 
property  at  Newark,  which,  l^tfae  articles  OMtdeupoo 
the  marriage,  was  to  be  settled  in  the  same  mann^ 
as  the  freehold  estates,  as  far  as  the  ndes  ef  law 
would  admit.  He  meant  to  be  extremely  short  in 
stating  his  <^inion»  which  was  deeidedly  that  in  casei 
of  marriage  articles,  where  ieas^old  property  waste 
be  subject  to  a  settlement  erf*  freehold  estatesi  eodthe 
limitations  oi  the  fiediold  went  4o  ail  the  sens  in 
succession,  the  settlement  to  be  made  of  the  lease- 
hold was  to  be  analogous  to  that  of  the  fieehdd ;  ao 
that  no  child  bom,  and  not  attaining  the  age  of  SI9 
should,  by  his  bir^,  acquire  a  vested  inteoest,  to  tiasa^ 
mit  it  to  his  representatives,  and  theveby  defeat  the 
ulteriiM*  objects  of  the  artides  j  which  were  aot  d& 
dde^ly  in  favour  of  one  son,  but  ^uaHy  exteaded 
to  every  son :  and  that  he  took,  fromallthexmc^eof 
the  cases,  to  be  the  settled  ndeand  established  psBCi* 
ttce.  He  therefore  directed  a  clause  to  he  isaoled 
in  the  settlement,  that  no  person  shoidd  be  eotilled 
to  the  absolute  ]Hoperty  unless  he  should  attaia  to 
the  age  of  91  years,  or  die  under  that  age^  leaving 
issue  male. 

On  an  appeal  to  the  House  of  Lords,  iim  deciee 
was  affirmed,  aftw  a  long  ^Uscusatfrn,  o£  which  Ifr* 

Id  Viut*  9>7.   Vesey  has  given  a  full  acoount. 

AUttiWloii         |g    j^  consequence  of  the  general  admissiM  of 

SwiVJwr.  these  modes  of  settling  estates^  it  became  iidly  eet^ 
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Uislied,  that  i^  property  might  be  rendered  uq*  in^  Lives  in 
aliadaUe  during  the  existence  of  a  Ufe  in  being,  and  2T^^m 
91  yeara  after ;  that  is,  till  the  scm  of  a  tenant  for  after. 
life  attained  hk  full  age.    From  one  life  the  courts 
giadually  proceeded  toiseveral  lives  in  being  at  the 
same  time ;  1^  this,  in  fact,  only  amounted  to  the  life 
of  the  survivor }  and  as  it  mi^  happen  that  a  tenant 
fer  life,  to  whose  unborn  son  an  estate  tail  wa9  li- 
mited^  might  die,  leaving  his  wife  ensient,  an  alloW- 
ance  has  also  been  made  for  the  time  of  gestation  of 
a  posthumous  son* 

Ip.  It  may  therefore  be  now  laid  down  as  a  general 
rule  of  law,  that  an  estate  iQay  be  rendered  unali^i- 
able  during  the  existence  of  a  life,  or  any  number  o^ 
lives  in  being,  and  nine  months  and  SI  years  after ; 
but  that  all  restraints  on  alienation  which  exceed 
tiiot  period  are  void :  and  in  the  case  of  deeds,  all 
the  limitations  are  also  void* 

20.  It  should  however  be  observed,  that  the  term 
of  01  years  was  probably  adopted,  because  that  is  the 
pmod  which  must  elapse,  before  an  infant  can  bar 
an  entail.  For  Lord  Alvanley,  in  the  case  of  Thelus«  4  Ves.  337. 
son  V.  Woodford,  has  said,  that  the  period  of  SI  years 
had  never  been  considered  as  a  term  that  might  at 
all  events  be  added  to  an  exectUory  devise  or  trust* 
He  had  only  found  this  dictum^  that  estates  might  be 
imaUenable  for  lives  in  b^ng,  and  31  years, 'merely 
because  a  life  may  be  an  infant,  or  in  venire  matris : 
therefore  he  was  clearly  of  opimon,  that  exjMres- 
sion  could  not  be  held  to  mean  more  than  children 
in  the  womb  at  the  testator's  death. 
«1.  We  have  seen  that  in  conveyances  deriving  TbisRule 

appliea  to 

their  elBfect  from  the  statute  of  uses,  springu^  and  springioffand 
shifting  uees  might  be  created  to  arise  upon,  or  after  ^^^^J^; 
a  limitation  in  fee  simple.    And  it  having  been  deter- 
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mined,  that  neither  a  fine  nor  recoveiy»  or  any  other 
act  of  the  ^t  taker,  should  defeat  such  springing  or 
shifUng  use,  it  became  therefore  necessary  to  ascertain 
the  time  when  such  use  should  become  vested :  for 
otherwise  uses  of  this  kind  might  be  limited  on  such 
remote  contingencies,  as  tp  create  perpetuities.  It 
was  therefore  established,  that  if  an  estate  in  fee 
simple  was  first  limited,  the  «vent  on  which  it  was  to 
change  must  be  such,  that  it  must  either  take  place, 

ft 

or  become  incapable  of  taking  place,  during  the  ex- 
istence of  one  or  more  life  or  lives  then  in  being,  and 
nine  months  and  21  years  after ;  otherwise  it  will  be 
vend,  as  tending  to  a  perpetuity, 
s  ^^T  Show  ^^*  Thus,  where  husband  and  wife  levied  a  fine  of 
,Parl.Ca.  104.  the  wife's  estate,  to  the  use  of  the  heirs^  of  the  body 

of  the  husband  on  the  wife  begotten,  remainder  to 

the  use  of  the  right  heirs  of  the  husband ;  the  limita^ 

tion  to  the  heirs  of  the  body  of  the  husband  was  held 

to  be  void  as  a  contingent  remainder,  for  want  of  a 

Cont.  Rem.    preceding  estate  of  freehold  to  support  it.     And  Mr. 

Ex/per.       Fearne  observes,  there  was  no  sort  of  ground  to 

^^^*  maintain  the  validity  of  the  limitation  to  the  right 

heirs  of  the  husband,  as  a  future  iise,  as  it  was  post^ 

poned  to  a  general  failure  of  heirs  of  the  body  of  the 

husband  by  the  wife,  which  was  too  remote. 

23.  Put  if*  there  be  a  limitation  of  a  use  to  A.  and 
his  heirs  ;  with  a.proyiso,  limiting  the  estate  to  B.  if 
A.  dies  without  issue  living  at  the  time  of  his  death ; 
or  if  A.  and  B.  both  die  without  issue  living  at  the 
decease  of  the  survivor  of  them  }  or  if  A.  has  no  child 
who  attains  the  age  of  21 ;  or  if  neither  A.  nor  B. 
have  a  child  who  attains  the  age  of  21 ;  it  is  a  good 
proviso  t  for  these  events  are  such,  that  they  must 
happen,  or  become  incapable  of  happening,  widiin 
the  period  above  mentioned. 
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24.  In  the  cswe  of  Lloyd  v.  Carew,  L(N:d  Somers  Tit*  16.  c  5. 
dismissed  the  bill,  because  the  event  on  which  the  '     * 

use  was  to  shift  being  to  take  place  within  one  year 
after  the  death  of  persons  in  being,  was  too  remote  j 
and  tended  to  a  perpetuity.  But  the  House  of  Lords  , 
reversed  the  decree,  after  hearing  the  Ju<%es :  and 
ordered,  that  on  payment  of  4,000/.  to  Sir  Richard  Com.  Rep. 
Carew,  or  into  the  Court  of  Chancery,  for  his  issue, 
the  appellants,  as  heirs  of  Penelope,  should  be  let 
into  possession  of  the  premises  in  question. 

25.  With  respect  to  uses  arising  from  the  execu-  ^^^.  toUies 
tion  of  powers  of  revocation  and  appointment,  it  has  Appoint- 
been  observed,  that  an  appointment  operates  under  ™^^- 
the  statute  of  uses,  not  as  a  conveyance  of  the  land,  §  74. 
but  as  a  substitution  of  a  new  use,  in  the  place  of  a 
former  one,  and  a  designation  of  the  person  in  whom 

the  new  use  is  to  vest.  The  person  taking  under  a 
power  derives  his  estate,  not  from  the  person  execute  > 
ing  the  power,  but  under  the  original  conveyance 
by  which  the  power  was  created  ;  in  the  same  man- 
ner as  if  the  use  appointed  had  been  limited  to  him 
in  such  conveyance :  from  which  it  follows,  that  the 
uses  created  by  an  appointment  under  a  power,  must 
be  such  as  would  have  been  good,  if  limited  in  the 
deed  by  which  the  power  was  given. 

527«  John  Duke  of  Marlborough   devised  all  his  Spencer  y. 
^estates  to  trustees  and  their  heirs,  to  the  use  of  his  borouffhT 
daughter  Harriet  Countess  of  Grodolphin   for  life,  3Bro.  Par), 
remainder  to  Lord  Ryalton  her  eldest  son  for  life,    ^ 
remainder  to  trustees  to  preserve  contingent  remain- 
ders ;  remainder  to  the  first  and  other  sons  of  Lord 
Ryalton  in  tail  male;  remainder  to  Lord  Robert 
fi^pencer,  eldest  8<m  c^  his  second  daughter  Anne 
Cmmtess  of  Sunderland,  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders  \  remainder  to 

Voi.  IV.  E  e 
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his  first  and  other  sons  in  tail  male ;  remainder  to 
Charles  Spencer  (afterwards  Duke  of  Marlborougfa) 
in  the  same  manner :  and  inserted  a  clause  in  his  will, 
empowering  his  trustees,  on  the  birth  of  each  son  of 
the  said  Lord  Ryalton,  Lords  Robert  arid  Cfaaries 
Spencer,  to  revoke  and  make  void  the  respective  uses 
limited  to  their  respective  sons  in  tail  male ;  zxA  in 
lieu  thereof,  to  limit  the  premises  to  the  use  of  such 
sons,  for  their  lives,  with  immediate  remainders  to 
the  respective  sons  of  such  sons,  severally  and  respecU 
ively  in  tail  male.  And  he  gave  his  household  fiir- 
niture,  plate,  &c.  in  the  same  manner. 

Upon  an  application  to  the  Court  of  Chancery  by 
the  trustees,  for  further  directions  in  carrying  the 
trusts  of  the  will  into  execution,  a  question  having 
arisen  touching  the  power  given  in  the  will  to  revoke 
the  uses  limited  to  the  first  and  other  sons  in  tsil, 
and  to  limit  the  premises  to  the  use  of  such  sons  for 
life  only ;  Lord  Noithington  declared,  that  the  clause 
of  revocation  and  settlement  in  the  will,  as -tending 
to  a  perpetuity,  and  repugnant  to  the  estUe  limited, 
was  void  and  of  no  efiect. 

On  an  appes^l  from  this  decree  to  the  House  of 
Lords,  it  was  argued,  on  behalf  of  the  appellants^  that 
the  same  policy  of  the  law  which  will  not  permit 
estates  to  be  fixed  unalienably  in  one  family  for  ever, 
will  support  and  protect  the  means  of  presetviiig 
them,  till  they  come  to  that  point,  at  whidh  the 
mischiefs  of  a  perpetual  restraint  may  comdi^ice ; 
the  one  being  as  necessary  an  incitement  to  induMry 
as  the  other.  It  had  not  then  been  fixed  by  any  I^s- 
lative  or  judicial  act  or  authority.  It  had  tedeed 
been  determined,  that  estates  might  be  inlid6  uo- 
alienable  for  the  duration  of  any  number  of  fiv^  m 
beingi  and  for  21  years  beyond;  and  in  some  in* 
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stances  still  farther ;  but  no  judicial  determination 
had  said  what  were  the  precise  bounds,  which  should 
in  no  instance,  nor  by  any  means  be  exceeded.   The 
particular  mode  of  conveyance,  though  it  might  be 
new,  or,  according  to  the  expression  in  the  law  books, 
of  the  tendency  of  a  limitation  to  a  perpetuity,  was 
not  3u£Scient  to  render  such  conveyance  or  limitation 
void.     The  interposition  of  trustees,  to  support  con- 
tingent remainders,   was  an  invention    introduced 
about  a  century  before  ;  an  invention  which  tended 
greatly  to  suspend  and  restrain  the  powers  of  aliena- 
tion ;  and  yet  it  was  then  become  the  established 
mode  of  settlement.    Every  limitation  of  estates,  and 
every  restraint  of  alienation,  had'  a  proportionable 
tendency,  in  some  sense,  to  a  perpetuity.     That  if* 
the  means  made  use  of  in  this  will,  to  make  part  of 
the  JDuke  of  Marlborough's  estate  accompany  the 
honours  and  estates  fixed  in  his  familv,  for  one  sue- 
cession  beyond  the  common  limitations,  were  regular 
and  according  to  tlie  course  of  law,^  they  seemed  to 
introduce  no  danger  of  a  perpetuity ;  since  th^  re- 
straint would  not  go  beyond  the  sons  of  the  several 
noble  persons  named  in  the  will ;  and  the  immediate 
descendants  of  such  sons  would  be  tenants  in  tai)^ 
and  have  a  power  of  alienation.     That  if  the  trustees 
had  executed  this  power  upon  the  birth  of  the  appel- 
lants, and  the  respondent,  the  duke,  it  was  appr^e- 
hended  that  a  cpurt  of  equity  would  not  have  inter- 
posed to  impeach  it :  and  if  after  an  execution  of  the 
power,    the  limitations   being    to  persons    in   e$se^ 
though  for  life  only,  would  have  been  supported ; 
the  neglect  of  the  trustees  ought  not  in  equity  to 
prqudice  the  infant  ce$tux  que  trusts :  but  it  being  a 
power  which  the  trustees  were  enjoined  to  executq, 
the  Court  should  consider  it  as  executed  from  the 
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respective  times  when  it  ought  to  have  been  executei) ; 
that  was  from  the  birth  of  the  several  sons  of  the  re* 
Ispective  nominees. 

On  behalf  of  the  respondent,*  the  Duke  of  Marl- 
borough^  it  was  contended,  that  in  the  ordinary  course 
'of  family  settlements,  nothing  less  than  an  estate 
tail  was  limited  to  persons  not  in  esse  :  it  had  been, 
till  then,  understood  to  be  the  only  method  of  carry- 
ing on  successive  remainders  of  inheritance,  by  way 
of  strict  settlement,  in  the  families  of  succes^e 
tenants  for  life,  cohsistently  with  the  rules  of  law  ; 
for  if  the  grantor  should,  after  the  first  estate  o£ 
freehold,  limit  a  contingent  estate  or  use  for  life,  to 
a  person  unborn,  and  then  follow  it  with  contingent 
remainders  in  tail  to  the  sons  or  children  of  such 
unborn  tenant  for  life,  such  contingent  limitations  of 
the  inheritance  would  be  void.  -  This  arose  from  the 
policy  of  the  law  against  perpetuities,  that  the  vesting 
of  the  inheritance  or  ownership  might  not  be  sus- 
pended beyond  the  compass  of  a  life  or  lives  in  being, 
or  beyond  the  age  of  21  of  the  first  unborn  tenant 
tn  tail,  during,  whose  infancy  the  laW  itself  would 
restrain  his  power  of  alienation.     That  whoever  had 

a  vested  estate  of  inheritance  in  land,  was  the  absolute 

• 

owner  ;  whether  he  was  tenant  in  fee  simple  or  tenant 
in  tail,  it  being  equally  contrary  to  the  rules  of  law, 
to  prohibit  either  from  exercising  the  powers  of 
-alienation  incident  to  his  estate.  Conditions  to  re- 
strain those  powers,  generally,  were  void,  as  foeii^ 
repugnant  to  the  estate  limited ;  and  it  was  admitted 
.  that  by  the  direct  legal  limitations  m  a  deed,  or 
clevises  in  a  will,  the  grantor  or  testator  could  not 
limit  an  estate  tiiil  to  a  person  unbom,  and  the  heirs  of 
iiis  body,  and  immediately  upon  the  event  of  his 
birth,  direct  it  to  cease  as  to  such  tenant  in  tail,  and 
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continue  as  to  his  issue.  If  the  law  was  undoubted, 
equity  must  follow  it,  that  the  same  substantial  nde$ 
of  property  might  be  observed  by  both  jurisdictions. 
And  as  the  law  would  not  allow  the  testator,  by  direct 
limitations,  to  turn  a  contingent  remainder-man  in 
tail  into  a  tenant  for  life,  at  the  very  instant  of  tim^ 
when  the  estate  tail  would  vest,  with  its  incident 
riglit  of  alienation;  so  neither  would  equity  allow 
him,  by  way  of  power  of  revocation,  or  rather  by 
way  of  imperative  trust,  to  enable  trustees,*  as  his 
instruments,  to  convert  the  tenant  in  tail,  after  his 
birth,  into  a  tenant  for  life ;  which  change  the  author 
of  the  trust  himself  could  not  effectuate  by  any  proper 
legal  limitations,  originally  inserted  in  his  will. 
Quodcunque  prohibeturjieri  ex  directo,  prohibetwr  etper 
obUquum.  That  if  the  power  given  to  the  trustees  to 
revoke  the  uses  upon  the  birth  of  the  respondent 
was  allowed  to  be  good,  it  would  have  been  equally 
so,  had  it  extended  to  aU  future  generations,  and 
made  the  estate  for  ever  unalienable,  which  would  be 
hardly  contended. 

After  hearing  counsel  on  this  appeal,  the  Judges 
were  ordered  to  deliver  their  opinions  to  the  House 
upon  the  following  question,  viz.  "  Whether,  by  the 
rules  of  law,  an  estate  tail  limited  to  the  use  of 
persons  unborn,  by  any^deed  or  will,  can,  by  virtue 
of  any  power  given  by  such  deed  or  will  to  trustees, 
be  revoked  upon  the  births  of  such  persons,  and  a 
new  estate  limited  to  such  persons  for  their  lives  re- 
spectively, with  remainders  to  the  issue  of  such 
persons  successively  in  tail  male  ?*'  And  the  Lord 
Chief  Justice  of  the  Common  Pleas  having  delivered 
the  unanimous  opinion  of  the  Judges  in  the  negative^ 
the  decree  was  aflSrmed, 

£e3 
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And  to  De-  28,  The  rules  respecting  perpetuities  are  as  appli- 
Trost  of  cable  to  declarations  of  trust  of  terms  for  years,  as  to 
Tenns  for      any  Other  conveyances ;  but  the  cases  on  this  subject 

Years*  •    , 

being  governed  by  thp  same  principles  as  those  by 
which  executory  devises  of  terms  for  years  are  regu- 
TU.38.C,  19.  lated,  they  will  be  stated  under  that  head. 
But  not  to  29.  These  rules  do  not  however  apply  to  contin- 
after^tates  S^^^  ^^^  limited  upon,  or  after  an  estate  tail ;  which 
Tail.  may  be  given  so  as  to  take  effect  at  any  indefinite  period 

Tit.  36.  of  time :  because  a  common  recovery  suffered  by  the 

tenant  in  tail,  before  the  happening  of  the  event  on 
which  the  limitation  is  to  arise,  will  destroy  such 
limitation. 
Tit.  16.0.5.       30.  Thus  although  a  shifting  clause,  annexed  to 

IIn|U327a.  the  limitation  of  a  use  in  fee,  must  take  effect 
fi  1 

within  the  period  above  mentioned ;  yet  where  an 

estate  is  limited  to  a  person  for  life,  with  remainder 

to  his  first  and  other  sons  in  tail ;  with  a  proviso,  that 

if  a  certain  estate  shall  devolve  on  the  tenant  for  life, 

or  any  of  his  sons,  the  estate  limited  to  him,  and  also 

those  limited  to  his  sons,  shall  cease,  as  if  he  and  they 

were  dead  without  issue,  and  the  estate  shall  go  over 

to   another  person ;    this  clause  is  good :    because 

when  the  first  or  other  son  attains  21  years  and 

Doe  ▼.  comes  into  possession,  he  may  bar  his  estate  tail,  and 

Tit!*?^%.  6.  *iso  tl^€  effect  of  this  clause,  by  a  common  recovery ; 

§  35.  so  that  there  is  no  danger  of  a  perpetuity. 

An  unborn         31.  It  was  formerly  much  doubted  whether  a  limi* 

be'madr*^    tation  for  life  to  an  unborn  person  was  good.    But  it 

Tenant  for     is  nQW  fully  settled  that  such  a  limitation  is  valid. 

1  Eaet  R.  I^  ^  modem  case  Lord  Kenyon  said — **  I  retnon- 

^2.  ber  hearing  Lord  Mansfield  say ;  that  when  the  case 

of  Spencer  v.  D.  of  Marlborough  was  to  be  aigued  in 
the  House  of  Lords,  there  was  found  to  be  a  mistake 


Title  XXXII.    Deed.    Ch.  xxiii.  §  31—34.  423 

in  the  printed  reasons,  on  the  part  of  those  who  op- 
posed the  execution  of  the  power  in  the  manner 
intended.    For  it  had  been  stated  that  there  could 
not  be  a  limitation  to  an  unborn  child  for  life ;  but  ^ 
that  was  found  to  be  wrong  * ;  for  certainly  there 
may  be  such  a  limitation :  they  therefore  cancelled 
that  reason,  and  framed  another,  stating  the  propo- 
sition to  be,  that  there  could  not  be  a  limitation  to 
an  unborn  child  for  life,    with  limitations  to  the 
issue  of  such  unborn  child,  in  succession    And  that  Hay  v. 
doctrine  was   distinctly  laid  down  by  the  learned  3  xem^ 
Judge  who  delivered  the  opinion  of  the  judges  in  the  83.  S.P. 
House  of  Lords." 

3S.  An  estate  may  also  be  limited  by  an  appoint-  Brudenell 
ment  to  a  person  for  life,  who  is  not  bom  at  the  ][ljtc,^?^^. 
time  when  the  deed  by  which  the  power  was  created  i  ^T. 
was  executed. 

33.  It  is  now  also  settled,  that  a  vested  remainder  And  a  vested 
may  be  limited  upon  an  estate^  for  life  given  to  an  limited  on 
unborn  person :  and  Lord  Alvanley  has  said — •*  A  ^^•^  Estate, 
question  might  aris^  how  far  an  unborn  child  is  to  be  v.  DorrdU 
made  tenant  for  life :  but  it  is  established  on  good  prin-  fJ^®*"^""* 
ciples,  in  precedent,  certainly  that  this  may  be.    The 
doubt   was,   whether   this   was  not  tying   up  the 
estate  beyond  lives  in  biding,  and  21   years  after- 
wards :  but  that  is  not  so,  yrhere  the  absolute  interest 
is  flispqsed  of  and  vested,  t)iougb  p^  is  given  for  life ; 
for  that  pi^rson,  ^tb  th/e  pg^on  havjing  the  absolute 
interest,;  may  dispose  pf  jit :  it  is  not  unalienable.^' 

S^.  9ut  it  i|  equally  clear,  from  what  has  been  But  no  Es- 
stated  in  jttie  prieceijing  sections,  that  an  estate  limited  limlted^to 
to  the  issue  of  an  unborn  persop,  as  purchaserst  tke  issue  of 

an  unborn 


^  Mr.  Booth  was  the  person  who  pointed  out  that  cireumstanee 
to  Mr.  KImer.    Cases  and  Opin.  toI.  %  434. 
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Fearoe,  Ex.   would  be  void )  being  a  possibility  upon  a  possibiUty, 
6thedit.        whiqh  the  law  will  in  no  case  admit:  and  would  aha 

render  an  estate  so  limited  unalienable  for  a  longer 

period  than  is  allowed.    But'  a  limitation  of  this  kind 

would  not  render  the  limitation  to  the  -imbom  person 

for  life,  •  void. 

Perpetuities       35.  Estates  may  be  rendered  unalienable  by  act  of 

Actof  Pii^    parliament,  as  in  the  case  of  estates  tail  granted  by 

liament.        fj^^  Crown  to  individuals,  as  a  reward  for  services 

where  the  remainder  or  reversion  is  vested  in  the 
c  10.         *  Grown ;  which  cannot  be  barred  by  fine  or  recovery. 

S6.  There  are  also  several  instances  of  particular 
estates,  which  are  rendered  unalienable  by  act  of 
parliament*     Thus,  by  a  i^ecial  act  of  parUament 
Mountjoy's    made  in  27  Hen.  VIII.  the  manor  of  Hemston  Arm- 
5  Rep.  3,      ^^^  ^"^^  entailed  to.  Anne  wife  of  Charles  Lord  Mount- 
joy,  and  John  Pawlet  and  Elizabeth  his  wife,  and  U> 
'    the  heirs  of  their  bodies  begotten ;  with  a  proviso,  that 
they  should  not  bar  the  entail  $  which  was,  held  good 
by  the  Court  of  King's  Bench. 

S7«  By  a  private  act,  3  Cha.  I.  the  castle,  honour, 
manor,  and  lordship  of  Arundel,  together  with  other 
estates,  were  limited  to  Thomas  Earl  of  Arundel  and 
Surrey,  and  the  heirs  male  of  his  body,  remainder  to 
the  heirs  of  the  body  of  the  said  Earl,  remainder  to 
Lord  William  Howard  and^the  heirs  male  of  his  body, 
remainder  to  the  heira  of  the  body  of  the  said  Lord 
William  Howard,  remainder  to  the  said  Earl  of  Arun- 
del and  his  heirs.     And  it  was  enacted,  that  neither 
the  said  Thomas  Earl  of  Arundels  nor  any  of  the  heirs 
male  or  other  heirs  of  his  body,  nor  any  other  person 
or  persons,  his  or  their  heirs  male  of  his  or  their 
bodies  issuing,  to  whom  any  estate  of  inheritance  of 
or  in  the  premises,  or  any  part  thereof^  should  there- 
after come,  descend,  or  accrue^  by  force  or  means  of 


Title  XXXII.   Deed.   Ch.  xxiii.  §  37,  88. 

the  said  act,  should  thereafter  alien,  give,  grant,  bar-^ 
gain  and  sell,  or  otherwise  convey  away  the  same,  or 
any  part  thereof,  or  any  other  thing  do,  which  should 
«or  might  be  to  the  disherison  of  the  heirs  inheritable 
by  force  of  the  said  act,  or  whereby  any  of  them 
should  be  barred,  or  put  from  entry  into  thepremises. 
98.  By  the  stat  5  Ann.  c.  3.  it  is  enacted,  that 
the  Duke  of  Marlborough  shall  stand  and  be  seised 
of  the  honour,  manor,  and  park  of  Woodstock,  fbr 
and  during  the  term  of  his  natural  life,  remainder  to 
the  hjsirs  male  o£  his  body,  remainder  to  all  his 
daughters,  and  the  heirs  male  of  their  respective 
bodies,  severally  and  successively,  according  to  the 
priority  of  their  birth ;  with  a  proviso,  that  neither 
the  duke  or  the  heirs  male  of  his  body,  nor  any 
of  his  daughters  or  the  heirs  male  of  their  bodies, 
shall  have  any  power,  by  fine  or  recovery,  or  any 
other  act,  to  hinder,  bar,  or  disinherit  any  the  per- 
son or  persons  to  or  upon  whom  the  said  manors,  &c. 
were  thereby  limited,  from  holding  or  enjoying  the 
same,  according  to  the  limitations  in  the  act  men- 
tioned. 
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Section  1. 

WITH  respect  to  the  reddendum^  or  reservation 
in  a  deed,  the  following  circumstances  are  ne^ 
cessaiy  to  make  it  good :  1".  It  must  be  by  apt  words. 
i\  It  must  be  of  some  other  thing,  issuing  or  cotoing 
out  of  the  thing  granted ;  and  not  a  part  of  the  thing 
itself,  nor  of  something  issuing  out  of  another  thiBg. 
S®.  It  must  be  of  such  thing  whereunto  the  grantor 
may  resort,  to  distrain.  4%  It  must  be  made  to  one 
of  the  grantors,  and  not  to  a  stranger  to  the  deed. 

S.  The  nature  of  conditions  having  been  explained 
in  Title  XIIL^  it  will  here  onljr  be  necessary  to  inquire 
by  what  words  a  condition  in  deed  may  be  created. 

3.  Littleton  says—"  Divers  words  there  be,  which 
by  virtue  of  themselves  make  estates  upon  condition* 
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One  is  the  word,  stib  condiUone.  As  if  A.  enfeoff  B. 
of  certain  lands,  to  have  and  to  hold  to  the  said  B. 
and  his  heirs,  upon  condition  that  the  said  B.  and  his 
heirs  do  pay,  or  cause  to  be  paid,  to  the  aforesaid  A. 
and  his  heirs  yearly  such  a  rent,  &c. :  in  this  case,  with- 
out any  more  saying,  the  feoffee  hath  an  estate  upon 
condition.  Also  if  the.  words  were  such  j  provided  §  329. 
always,  that  the  aforesaid  B.  do  pay,  or  cause  to  be 
paid,  to  the  aforesaid  A.  such  a  rent,  &c. ;  or  these  so 
that  the  said  B.  do  pay,  or  cause  to  be  paid  to  the 
said  A.  such  a  rent,  &c. ;  in  these  cases,  without  more 
saying,  the  feofiee  hath  but  an  estate  on  conditicHi. 
Also  there  be  other  words  in  a  deed,  which  cause  §  330. 
the  tenements  to  be  conditional.  As  if  upon  such 
feoffinent  a  rent  be  reserved  to  the  feoffor,  &c.,  and 
afterwards  this  word  is  put  into  the  deed ;  that  if  it 
happen  the  aforesaid  rent  to  be  behind  in  part  or  in 
all,  that  then  it  shall  be  lawful  for  the  feoffor  and 
his  fieiiB  to  enter,  &c. :  this  is  a  deed  upon  condi- 
tion." 

4^.  There  are  other  words  that  make  a  condition 
in  a  deed,  provided  a  power  <^  entry  is  added  to 
them.  Thus  Litdetbn  says,  the  woixb  $i  cemlj^tgu^  f  331. 
will  create  a  condition,  if  a  power  of  entiy  is  added ; 
and  therefore,  if  A.  grants  lands  to  BL,  to  have  and  Touch.  122. 
to  hold  to  him  and  his  heirs ;  and  if)  ttr,  but  if,  it 
happen,  that  the  said  B.  do  not  pay  to  A.  10^  at 
Easter,  without  more  words,  this  is  not  a  good  con- 
dition. But  if  these  words  foe  added,  liiat  then  it 
shaU  be  lawful  for  A.  to  reenter,  it  wiH  be  a  goad 
condition. 

5.  It  is  said  in  the  Touchstone,  that  altJKmgli  tlie 
words  proviso,  ita  qttody  and  stib  amdUhnef  are  the 
most  proper  words  to  make  a  condition,  yet  diey  liad 
not  always  that  effect,  but  frequently  served  for 
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other  purposes :,  for  sometimes  they  operated  as  a 
qualification  .or  limitation,  and  sometimes  as  a  cove- 
nant. And  when  inserted  among  the  covenants  in  a 
deed,  they  operated  as  a  condition  only  when  at^ 
.tended  with  the  following  circumstances  :  l^  Where 
the  clause  wherein  they  were,  had  no  dependance  upon 
any  other  sentence  in  the  deed,  but  stood  by  itself. 
2\  Where  it  was  compulsory  to  the  feoffee,  donee, 
&c.  3°.  Where  it  came  on  the  part,  and  by  the 
words  of  the  feoffor,  doiior,  or  lessor,  &c.  4f^.  Where 
it  was  applied  to  the  estate,  and  to  some  other 
matter. 

Idem.  6.  Thus,  if  a  person  grants  a  manor,  with  an  ad- 

vowson  s^pendant,  and  after  the  habendum  and  re- 
servation of  the  rent,  amongst  the  covenants,  there 
is  this  clause  inserted:  provided  that  the  grantee 
shall  regrant  the  advowson  for  the  life  of  the  grantor: 
this  is  a  good  condition. 

Idem.  7<  T^^^  word  provided  may  operate  as  a  condition 

1  Inst.  203  b.  and  a  covenant ;  as  if  the  words  are,  provided  always, 

and  tbe  feoffee  doth  covenant,  that  neither  he  nor  his 

heirs  shall  do  such  an  act?  this  is  both  a  condition 

'     and  a  covenant.    B^t  if  the  clause  have  dependance 

on  another  clause  of  the  deed ;  or  be  the  words  of  the 

..'    feoffee  to  compel  the  feoffor  to  do  something;  then 

it  is  not  a  condition,  but  a  covenant  only :  as  if  there 

.    be.  in  a  d^ed*  a  covenant  that  the  lessee  shall  scower 

theditdbeSy  and  then  these  words  follow,  provided 

that  the  lessor  shall  cany  away  the  earth :  or  if  there 

is  a  covenant  that  the  lessee  shall  repair  the  houses^ 

and  then  these  words  follow ;  provided  that  the  lessor 

4o  provide  timber :  there  it  is  only  a  covenant. 

Idem.  8.  So  tf  this  dause  be  applied  to  some  other  thingi 

and  not  to  the  thing  granted,  then  it  is  no  con- 
dition.   As  if  a  lease  of  land  be  made,  rendering  rent 
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at  B. ;  provided  that  if  such  a  thing  happen,  it  shall  be 
paid  at  C. :  this  does  not  make  the  estate  conditional. 
Or  a  lease  is  made  for  years,  without  impeachment  of 
waste ;  provided  that  the  lessee  shall  not  pull  down 
the  houses:  this  does  not  make  the  estate  condi- 
tional. Or  a  lease  is  made  fdr  years,  rendering  rent ; 
provided  that  the  lessor  shall  not  distrain  for  the  rent : 
this  is  a  good  condition,  but  not  annexed  to  tlie 
estate. 

9.  Lord  Coke  says,    the  word  ^V  if>  frequently  Host,  204  a* 
creates  a  condition,  but  not  always ;  for  sometimes  Touch.  123. 
it  makes  a  limitation  ^  as  where  a  lease  is  made  ibr 

years,  if  J.  S.  shall  so  long  Kve.  : 

10.  Conditions  may  be  annexed  to  demises  for  ^^*  ^  ^m^- 
years,  without  any  of  these  formal  wtods,  where  the 
apparent  intent  of  the  lessor  is  to  make  the  estate 
conditional ;  although  the  words  be  not  osed  as  the 

words  of  the  lessor,  but  as  those  of  die  lessee,  or 
indefinitely  of  neither.  Thus  if  a  lessee  for  years 
covenants  in  his  lease,  that  if*  he  his,  executors  or 
assigns,  shall  alien,  it  shall  be  lawful  for  the  lessor  to 
re-enter ;  it  seemis  this  is  a  good  condition,  and  not  Whichcot 
a  covenant  only :  and  the  lessor  may  take  it  as  a  ^'{^^^3  ^  | 
covenant  of  condition ;  but  not  as  both.  f  39. 

U.  It  was  laid  down  in  a  modem  case,  by  the  ixermR. 
Court  of  King's  Bench,  that  no  precipe  technical  ^45. 
words  are  required  in  a  deed,  .to  nmke.-a  stipulation  155.         * 
a  condition  precedent  or  subsequent:  neither  did  it 
depend  on  the  circumstance,  whether  the  dause  was 
placed  prior  or  posterior  in  the  deed,  so  that  it 
operated  as  a  proviso  or  a  covenant ;  for  the  same 
words  had  been  construed  to  operate  as  either  the 
one  or  the  other,  according  to  the  nature  of  the 
tamsaction.  ^ 
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Warranty*  12.  Lord  Coke*s  description  of  a  warranty  having 

§  69.  *         been  already  stated,  I  shall  proceed  to  inquire  into 

the  different  icinds  of  warranties,  and  their  effiscts. 
^rtsa  13,  ^  warranty  may  eitheo:  be  expressed,  or  im- 

plied ;  either  in  deed,  or  in  law.  An  exjNress  warranty, 
or  a  warranty  in  deed,  is  where  the  grantor  <^  an 
estates  enters  into  an  expiessagreement,  to  wanant 
it  to  the'gmitee:  and  in  this  the  word  tt^armnlMro, 
1  Imt.  384  a.  or  warrant,  is  the  only  apt  and  effectual  one,  and 
cannot  be  soppUed  by  any  other. 

14.  The  usual  form  of  a  warranty  was  thus— JS^ 
0go  prasdictus  WiUiebims  et  kceredes  met  et  nm  at' 
signoH  totam  profdictam  acram  temBj  cutn  armdtm  sm 
pertitieniiis  pnedicto  Johanm  etJueredibus  suis,  etms 
assignatiSf  contra  omnes  gentes  warrofUizabifnMt  m 
pcrpetuwn^ 

1&  13ie  word  heijps  is  absolutely  necessary  in  an 
1  Inst.  383  b.  upresB  Warranty ;  for  4>therwise  the  heirs  of  the  war- 
ld.47  a.  iBDtor  Will  not  be  bound*  It  is  the  same  withre^^ect 
^^'  totiie  person  to  whom  the  warranty  is  made;  for  if 

it  be  not  to  the  warrantee  and  his  heirs,  or  in  words 
^ch  im^y  hia  heirs^  it  will*  oeaae  upon  the  death  o( 
tiie  ^rarrantee.  ^ 

1  Inst.  367  k      16.  To  make  a  good  expipesa  warranty,  the  foUow- 

Touch.  186.    .  .  ,  -^    mi     ^  ^r 

mg  circumstances  are  necessary  z-rl^  That  the  piatwn 


trhomakes  the  warranty  be  capable  of  so  doing :  for 
.  if  an  jnfitnt  makes  a  fec^finent  in  fee  of  land,  and 
bands  himself  and  his  heirs  to  wirrattt  it,  l2ie  war- 
ranty  is  void,  though  die  jfeoffiaaent  is  cmty  voidable. 
ilnst.386a.  fl°.  A  wairaMy  must  be  madebj  deed  in  wxxtiiigi 
ibr-  a  warranty; inserted  in  a)will  would  be  void.  So. 
Theietnusbiieaoae  estate  to  wluch  tibs  warranty  is 
ttinegced^  Ifait  kicBfMe  of  aopportii^it:  Ibr  if  « 
person  covenants  to  warrant  land  to  anotheiv.  end 


TtOe  XXXII.    Deed.    Ch.  xxiv.  §  16,  I7.  4S1 

makes  him  no  estate,  or  makes  him  an  estate  that  is  not 
good,  and  covenants  to  warrant  the  thing;  in  these 
cases  the  warranty  is  void.   4«.  The  estate  to  which  1  Init.378<i. 
the  warranty  is  annexed  must  be  capable  of  suppod:- 
ing  it,  that  is,  it  must  be  an  estiate  of  freehold :  for 
if  a  person  makes  a  lease  for  years,  and  binds  him- 
self and  his  heirs  to  warrant  the  land  to  the  lessee, 
this  is  no  warranty ;  though  it  may  amount  to  a  cove- 
nant.  5«.  The  warranty  must  descend  upon  the  per-  1  Inst.  386  a. 
son  who  is  heir  of  the  whole  btobd,  by  the  cotnmoil 
law,  to  him  who  made  the  watranty.    6*.  The  hdr 
must  continue  heir ;  and  neither  the  delsc^nt  of  the 
title,  nor  of  the  warranty,  must  be  interhipted :  for 
if  a  person  binds  himself  and  his  heirs  to  warranty, 
and  afterwards  is  attainted  of  treason  or  felony,  and 
dies,  this  warranty  wiB  not  bind  his  heirs.    So  if  a 
tenant  in  tail  be  disseised,  and  after  release  to  the 
disseisor,  with  warranty,  and  the  tenant  lii  tail  is  ait- 
taintjsd  (^  felony,  and  hath  issue  and  dies,  this  war- 
ranty wfll  not  bind  the  isdue.   T".  The  Estate  thai  is  10  Rep.  96. 
to  be  blui«d  by  a  warmnty,  must  be  divested  and  ^'^3^'^'^^* 
turned  to  a  right,  befbre  or  at  the  tihie  when  the 
warranty  is  "thade ;  and  the  person  on  Whom  the  war- 
ranty descends,  must  tli^n  have  but  a  right  to  the 
land«  8«.  The  warranty  must  tiike  efiect  in  the  lifb-  1  inst.  386  a. 
time  of  the  aticei^or,  who  must  be  bound  by  it ;  for 
the  heir  shall  liever  be  bound  by  lin  express  wairrahty, 
wileiBS  the  ancestor  was  bound  by  it   9*.  The  heir  1  Inst.  370  a. 
must  claim  in  the  same  right  that  the  ancestor  did.  1 1^^  Rayui. 
So  the  heir  must  be  of  ftdl  s^,  wfaeti  the  "warranty  ^^ 
falls  upon  him ;  otherwise  he  w31  jiot  be  barred  by  it. 

17*  Implied  warranties  irise  from  s6me  othe^  word  Implied 
than  liie  word  wamOity;  or  from  the  hature'of  the     "^'^^y* 
deed. 


n 
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Diss.  c.  1.  18.  It  has  been  already  stated,  that  by  the  feudal 

^  law,  in  case  the  vassal  was  evicted  out  of  his  feudi 

the  lord  was  obliged  to  give  him  another  of  equal 
extent  In  conformity  to  this  principle,  it  aqppean 
to  have  been  the  established  law,  when  GlanviUe 
wrote,  that  every  feoffinent  implied  a  warranty-- 
Glanv.  lib.  7.  Tenentur  autem  hasredes  dofnatortm^  dcncfUonis  et  m 
^  ^'  danatas  sicut  rationainlitcr  facta:  sunty  iUis  quibus facta 

su$Uf  et  h4predibu$  suis  warrantizare.    The  .same  law 
JBract.  338  b.  prevailed  in.Bracton's  time— -J5^  sciendum  est  quoded 

amnes  chartas  de  simptici  donatianey  competit  tenenti 
waiTantizatiOf  et  tenentur  donatoreSy  et  eorum  haredeSf 
ad  warrantianh  Sfc  msijorte  in  charta  defeoffimetito 
cantrarhim  eaptimitur. 

JL9*  This  doctrine  was  confirmed  by  the  statute 
2  lost.  274.    De  BiganUs,  4  £dw.  L,   which  declares,  that  ''  in 

deeds  where  is  contained  dedi  et  concessi  tak  tern- 
mentumf  without  homage,  or  without  a  clause  that 
containeth  warranty,  and  to  be  holden  of  the  givers 
and  their  heirs,  by  a  certain  service ;  it  is  agreed' 
that  the  givers  and  their  heirs  shall  be  bounden  to 

• 

warranty.  And  where  is  contained  dedi  et  cwct^ 
&c.,  to  be  holden  of  the  chifsf  lords  of  the  fee,  or  of 
others,  and  not  of  the  feofibrs,  or  of  their  heirs,  re- 
serving no  service,  without  homage,  or  without  the 
foresaid  clause,  their  heirs  shall  not  be  bounded  to 
warranty;  notwithstanding  the  feoffor,  during  bis 
40wn  life,  by  f<Mx:e  of  his  own  giftHshall  be  bound  to 
warrant.'' 

20.  In  this  case  it  is  evident,  that  the  wanao^y 

was  a  consequence  of  tenure ;  for  where  there  ^ 

no.  tenure  between  Uie  feoffor  and  feoffee,  the  i^' 

rauty  was  confined  to  the  donor,  who  was  cmuddis^ 

s       as  bound  by  his  own  act,  but  did  not  extend  tQ  ^^ 
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«  <    > 

heirs.  When  it  was  enacted  by  the  sitatute  Qpia  empto*  ante^  c.  h 
reSy  that  in  all  future  feoffments  in  fee  simple,  the  feof-  '     ' 
fee  should  hold  of  the  chief  lord,  and  not  of  the  feoffor, 
the  implied  warranty  arising  from  the  word  dedi^  was 
held  only  to  bind  the  feoffor  during  his  life,  and  not  his 
heirs.  But  where  a  person  granted  lands  to  another  in 
tail,  or  for  life,  reserving  the  reversion  to  himself,  as  the' 
grantee  held  of  tlie  grantor,  there  being  a  tenure  sub- 
sisting between  them,  the  old  law  still  continued;  i  Inst. 384 a. 
and  therefore,  where  these  estates  were  created  by     ~ 
the  word  cferfi,  the  donor  and  his  heirs  were  bound 
to  warranty.     But  where  a  person  granted  an  estatcT 
tail,  or  for  life,  by  the  word  dedi^  with  a  remainder 
over  in  fee  simple,  as  no  tenure  continued  between 
tlie  donor  and  donee,  the  warranty  only  continued 
during  the  life  of  the  donor. 

21.  Lord  Coke  says,  if  a  man  makes  a  lease  for  1  List.  384  a. 
life  by  the  word  cferfi,  reserving  rent,  and  adds  an  *'  ** 
express  warranty,  it  will  not  take  away  the  warranty 
in  law ;  for  the  lessee  will  have  his  election  to  vouch 
by  force  of  either  of  them. 

92.  The  doctrine  of  implied  warranties  still  exists  Idem, 
where  estates  tail  or  for  life  are  created  by  the  word 
dedi  or  give ;  and  the  donor  does  not  part  with  the 
reversion.  But  Lord  Coke  says,  dedi  is  the  only 
word  that  implies  a  warranty,  and  not  the  word  con^ 
cessi.  It  has  however  been  generally  supposed,  that 
the  word  grant  in  any  conveyance  will  create  a  war- 
ranty, and  therefore  trustees  are  frequently  advised 
not  to  convey  by  the  word  grant.  But  it  is  now 
agieed,  that  the  word  grant,  when  used  in  the  con- 
veyance of  a  freehold  estate,  does  not  imply  a  war« 
ranty ;  and  that  if  it  did,  the  insertion  of  any  express 
covenant  on  the  part  of  the  grantor,  would  qualify 
and  restrain  its  force  and  operation  within  the  import 

VojL.IV.  Ff 
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^^^  ^-^^  Ell  f&ct  cc  u:a;t  coreunt ;  far  when  it  appears^  by 
i-s^-?*  w^;ris^  how^  fir  the  parties  designed  the  war- 
[T  satfuiii  estendy  the  Uw  will  not  carry  it  £^er 


^       r 


R»ked  in  1  James, — 1^  That  in  every 

':2»t  wwd  cicambium  implies  in  itself  tacUe 

.T.  1.  A  nMnrfTTi   aad  also  a  warr^mty ;  the  one  to  give 

scd  the  other,  a  voucher  and  recoiD- 
>  m  respect  of  the  reciprocal  conader- 
LiBfd  being  given  in  exchange  for  the 
£u£  r:  2>  a  special  warranty ;  for  upon  the 
iKiittsur  3T  :orw  oi'  it,  be  shall  not  recover  other 
jonL  3L  V3ftxaf«  but  that  only  which  was  by  him  given 
m  i^*wvp^  For  inasmudi  as  the  mutual  consider- 
jcm  ir^  ^-ue  CMfise  of  the  warranty,  it  «haU  therefore 
•rr*'^^  HD.^  \^  bnds  reciprocally  given,  and  not  to 
^dier  onoi^  And  this  warranty  runs  only  in  privity, 
XT  3»i«tf  ^u*^  vuiicb  by  Ibice  of  it,  but  the  parties  to 
ste  c^riiimjy  ^v"  tbeir  hdrs,  and  no  assignee.  9^.  That 
i'  JL  xr-*^^  ^  exchange  three  acres  to  B.  for  odier 
7ICM  .»nxsw  •Ksd  aAeiwards  one  acre  is  evicted  Irom 
^  j^  ^^%yti>  <Me  tlie  wbole  exchange  is  defeated,  and 
V  9B^^  MQV  iM»aU  bfi^  land ;  for  although  the  ex- 
^:IM^  Mi  W^^SCMi  if  A.  bad  given  but  two  acres, 
«  Ml  M!ii  am  «?r  IsSk  yet  fivasmuch  as  aU  the  three 

^Y«i^  in  exchange  for  the  others ;  and 
lUcfti  was  implied  in  the  exchange  was 
^^m^  ;^  ;«Ma  die  evktion  of  one  acre»  thec<mdition 
:ii  JHA  m^  bfivi^ci^  and  therefore  an  entry  was  given 
^gi  iM  w:&«Mc-  ^*  T^^^  ^  ^h&n  the  whole  estate 
^  MM  w  ^^icted»  the  exchapge  was  defeated; 
^^j.  ^%fii  tir  <gtu»  gft^fireehold  for  life,  whidi  was  but 
MMo  ^^  ^  «MAe,  was  evicted,  the  exchange  was 


^    V 


^^  1^  jK  Jk«^  of  partition  betif  een  ^oparcener% 
•H^M  k^  a  wunoty  aimexed  to  each  part;  so  that  if 


Title  XXXIL   Deed.   Ch.  xxiv.  §  24—86.  435 

be  impleaded^  she  may 'vouch  her  sister;  and 
if  she  loses,  she  may  recover  one  moiety  of  her  loss 
in  value  against  the  other  sister.  For  there  is  a  con« 
^tion  annexed  to  every  partition,  similar  to  that  an« 
MXed  to  every  exchange ;  that  if  either  the  whole  of 
any  one  share,  or  an  estate  for  life,  or  in  tail,  be 
thereout  evicted,  the  party  so  evicted  may  enter  on 
her  sister's  moiety,  and  avoid  the  partition  of  an  un-  Vide  Tit.  1 9. 
divided  moiety  of  what  is  left. 

25.  Warranty  is  again  divided  into  lineal  and  col-  Lineal 
lateral.     Lineal  warranty  is  where  the  heir  derives,  or     *"^"*y* 
might  possibly  derive,  his  title  to  the  land  warranted, 
either  from  or  through  the  ancestor  who  made  the 
warranty.    Thus,  where  a  man  seised  in  fee  made 
a  feoffinent,  and  bound  himself  and  his  heirs  to  war- 
lanty ;  and  died,  leaving  a  son,  upon  whom  the  war- 
ranty descended ;  it  was  a  lineal  warranty.  So  where  Lit.  $  707. 
a  father,  or  an  eldest  son  in  the  lifetime  of  his  father, 
released  to  a  disseisor,  with  warranty,  this  was  lineal 
to  the  younger  son. 

S6.  The  effects  of  a  lineal  warranty  are,  1.  To  bar 
the  warrantor  and  his  heirs  from  ever  claiming  the  lands 
wammted ;  so  that  if  a  purchaser  with  warranty  is 
impleaded  by  the  warrantor  or  his  heirs,  he  may  show 
his  warranty,  which  in  pleading  is  called  a  rebutter, 
and  is  an  effectual  bar  to  the  claim.  2.  To  compel  the 
warrantor  and  his  heirs  to  give  the  warrantee,  in 
case  of  eviction,  lands  of  equal  value  to  those  he  has 
foat }  and  therefore  if  a  purchaser  with  warranty  is 
impleaded  or  sued  by  a  stranger  for  the  land,  he 
VBOy  vouch,  that  is,  call  in  the  waorantor  or  his  heirs, 
to  defend  the  land  \  and  if  the  vouchee  cannot  de- 
fend them,  he  must  then  give  the  warrantee  lands  of 
equal  value  to  those  he  has  lost. 

Ff« 
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Fitz.  N.B.         97.  A  purchaser  with  warranty  may  also  at  any 
1  Re    1         ^^^  bring  a  writ  of  warrantia  chartee  upon  the 

warranty,  either  against  the  warrantor  or  his  heirs ; 
and  by  that  means  all  the  lands  whereof  the  warrantor 
or  his  heirs  was  seised  at  the  time  of  suing  out  the 
writ,  will  be  bound  and  charged  with  the  warranty. 
•Only  binds         28,  The  obligation  which  the  heir  of  the  warrantor 

lKp  Heir 

aihere  he  has  ^^  under,  in  the  case  of  a  lineal  warranty,  of  giving 
Assets.  the  warrantee,  upon  eviction,  lands  of  equal  value  to 

those  he  has  lost,  is  however  only  on  condition  that 
he  has  other  lands  of  equal  value  by  descent  from  the 
warranting  ancestor ;  which  are  called  assets. 
iliiit^74  6.       29*  Lands  in  possession  of  an  heir  must  have  the 

following  qualities :  1.  They  must  be  assets,  that  is 
of  equal  value  or  more  at  the  time  of  the  descent. 
2.  They  nmst  be  by  descent,  and  -not  by  punjiase  of 
gift.  3.  They  must  be  estates  in  fee  simple,  and  not 
in  tail,  or  for  another  man's  life.  4.  They  must 
descend  to  him  as  heir  to  the  same  ancestor  that 
made  the  warranty.  5»  Nothing  but  lands  or  tene« 
meifitSi  car  rents  or  services  valuable,  or  other  profits 
issuiAg  out  of  lands  or  tenements,  are  assets;  and 
tiot  personal  inheritances,  as  annuities  and  the  IMce; 
6.  The  lands  must  be  in  estate  or  interest,  and  not 
in  use,  or  right  of  action,  or  r^ht  of  entry ;  for  tbey 
are  not  assets  tili  they  are  reduced  into  possession. 
Collatenil  SO.  A  collateral  warranty  is,  where  the  heir's  title 

Warranty.  ^  ^y^^  j^^^  neither  was,  nor  could,  have  been,  de- 
rived &om  the  warranting  ancestor :  and  yet  it  baired 
the  heir  from  ever  claiming  the  land  j  and  also  im^ 
posed  on  him  the  same  Obligation  of  giving  the 
warrantee  other  lands,  in  case  of  eviction,  as  if  the 
warranty  were  lineal,  provided  the  heir  had  assets. 
k  704, 5.  31.  Thus  Littleton  says,  if  there  was  Ifather  and 

son,  and  the  son  purchased  lands  in  fee,  and  the 


Title  XXXir.    Deed.   Ch.  xxiv.  %  28--Sa  487 

father  disseised  the  son,  and  aliened  in  fee  by  deed^ 
and  bound  himself  and  his  heirs  to  warranty,  and 
died ;  the  son  was  barred  by  this  warranty,  which 
was  collateral,  though  it  descended  lineally  from  the 
father  to  the  son ;  because  fiie  son  did  not  derive  his 
title  to  this  estate  from  his  father ;  for  the  father  had'' 
no  estate  in  right  in  the  land. 

33.  The  effect  of  a  collateral  warranty  is  so  singular, 
and  so  apparently  unjust,  that  many  inquiries  have 
been  made  respecting  its  origin. 

Sir  Martin  Wright  endeavour?  to  account  for  it  in  Tenures,  168. 
the  following  manner.  It  was  a  maxim  of  our  ancient 
law,  that  no  person  could  alien  his  feud  without  the 
consent  of  his  next  collateral  heir ;  qui  proximus  erat 
in  successiane  coUaterali :  for  although  the  law  tmsted- 
the  ancestor  with  the  interest  of  his  own  immediate 
descendants,  yet  he  could  not  disinherit  the  next 
collateral  heir,  who  having  a  distinct,  though  remote 
interest,  in  the  feudal  donation,  could  not  be  deprived 
of  it,  but  by  an  act  of  his  own.  This  manifestly 
poiated  out  the  foundation,  and  partly  suggested  the 
reason,  of  collateral  warranty.  Thougti  it  was  not 
easy  to  conceive  how  it  came  to  pass,  that  the  con- 
currence or  simple  consent  of  the  next  collateral, 
which  by  the  old  law  was  required  to  defeat  his  own* 
hopes  of  the  succession,  should  swell  up  to  our  notions* 
of  collateral  warranty,  and  be  advanced  into  a  means 
to  defeat  even  estates  to  which  such  collaterals  could 
have  no  possible  hopes  of  succeeding. 

33.  Lord  Chief  Baron  Gilbert,  whose  authority  is  Ten.  143. 
of  the  greatest  weight,  has  endeavoured  to  account  for 
collateral  warranty  in  another  manner.  He  thought  it 
was  introduced  for  the  quieting  disseisins,  that  were 
usually  very  frequent  in  those  unsettled  times,  between 
ndghbeuring  feudaries,   (and  from  thence   called 

FfS 
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deadlj  feuds)^  for  which  purpose  it  was  usoal  for 
diarisors  to  purchase  warranties  from  some 
c€  the  family.    And  this  gave  a  right  to 
dfiseisor ;  for  it  might  be  easier  to  compound 
with  the  ancestor,  than  with  the  party  to  whom  the 

actually  done^  and  then  to  quiet  men's 
such  warranty  bound  ;  if  the  owner  ac- 
quiesced under  his  expectations  from  such  relations* 
Vmcfi.  Rep.       5*.  Lord  Chief  Justice  Vaughan  says,  at  common 

Liw,  the  distinction  of  a  lineal  and  collateral  wananty 


I  I .   •-.,■'  I. 


s  useless  and  unknown ;  for  though  what  we  now 
^-^  a  collateral  and  a  lineal  warranty  might  be  in 
speculatioiiy  yet  as  to  any  effect  in  law  there  was  no 
di&f^nce  :  but  the  warranty  of  the  ancestor  descend- 
ing OB  the  heir,  whether  the  one  or  the  other,  equally 
biMiod  i  and  this  appeared  from  Littleton,  whose 
urord^  were,  5  697> — "  Before  the  statute  of  Glouces- 
ter, all  warranties  which  descended  to  them  which 
are  heirs  to  those  who  made  the  warranties,  were  bars 
to  the  same  heirs  to  demand  any  lands  or  tenements 
Vide  12  Mod.  against  the  warranties,  except  the  warranties  which 
*^**  commence  by  disseisin/* 

Siatutc  c»f  35.  There  have  been   several  statutes  made  to 

Ulouc^tcr.     r^^^n  the  operation  of  warranties.   The  first  of  these 

is  the  statute  of  Gloucester,  6  Edw.  L  c  1.,  by 
I  iikNi.  ;it>5ib  which  it  was  enacted,  1.  That  if  a  tenant  by  the 
-  —  -^l-       oiulesy  aliened  with  warranty  and  died,  this  should 

be  no  bar  to  the  heir,  in  a  writ  of  mort  iCancestwrt 
>vithout  assets  in  fee  simple.  And  if  lands  and  tene- 
ments descended  to  the  heir  from  the  father,  he 
should  be  barred,  having  regard  to  the  value  thereof. 
\\  That  if  the  heir,  for  want  of  assets  at  that  time 
descended,  recovered  the  lands  of  his  mother  before 
xIm  Mit  and  afterwards  assets  descended  to  the  heir 
from  th^  i^kther}  then  the  tenant  should  recover 
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against  the  heir  the  inlieritance  of  the  mother,  by  a 
writ  of  false  judgement. 

36.  The  next  statute  by  which  the  operation  of  Statute  De^ 
warranties  was  abridged,  was  the  statute  De  donis  xk^^'c.  1. 
conditionaUbuSf  the  object  of  which  was  to  secure  the 
continuance  of  the  estate  tail  to  the  issue  of  the 
donee,  and  the  reversion  to  the  donon     In  conse-- ^it.  §  712* 
quence  of  which,  the  Judges  held,  that  a  tenant  in  ^***?  '^^n* 
tail  could  not  bar  his  issue,  by  a  lineal  warranty, 
without  assets ;  for  otherwise  every   tenant  in  tail 
might  have  evaded  the  statute.     But  by  a  kind  of 
analogy  to  what  the  Legislature  had  done  by  the 
statute  of  Gloucester,  they  held  that  such  a  warranty  i  inst.  374  6. 
would  bar  the  issue,  if  he  had  assets.  '^^'^  ^• 

97.  It  was  however  held,  that  a  collateral  warranty.  Does  not  ex- 
was  not  prohibited  by  that  statute ;  for  as  it  only  J^[g^**  ^^^" 
declared,  that  the  will  of  the  donor  should  be  ob-  Warranty. 
served,  the  Judges  would  not  extendit  to  collaterals ;  142/145/ 
who  did  not  take  by  the  gift,  and  therefore  could 
not  be  forbidden  from  barring  by  their  warranty. 

38.  Thus  Littleton  says,  if  a  tenant  in  tail  hath  §  708,  &c. 
issue  three  sons,  and  discontinues  the  estate  tail  in 
fee,  and  the  second  son  releases  by  deed  to  the  dis- 
continuee  with  warranty,  and  dies  without  issue ; 
this  warranty  will  rebut  the  eldest  son,  and  prevent 
him  from  recovering  the  estate  tail ;  because  it  is  a 
collateral  warranty  ;  for  the  eldest  son  cannot  make 
a  title  to  the  second  son  under  the  entail.    And  Lord* 
Coke,  in  his  comment  on  this  passage,  says, — <<  A  l  Inst.  374^. 
collateral  warranty,  made  by  a  collateral  ancestor  of 
the  donee,  doth  bind  the  right  of  an  estate  tail, 
albeit  there  be  no  assets.     And  the  reason  thereof 
is  upon  the  statute  of  Donis  conditianalibus,  for  that 
it  is  Hot  made  by  the  tenant  in  tail,  &c.  as  the  lineal 
warranty  is. 

Ff  4 
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Which  bars        39.  With  respect  to  remainders  expectant  on  estates 
den.    "**'    '^t  ^^^  ^  nothing  in  the  statute  De  Dams  which 

either  directly  or  indirectly  restrains  the  tenant  in 
tail  from  barring  them  by  his  warranty^  and  there- 
fore, the  operation  of  a  warranty  in  rebutting  lemain- 
der-men  expectant  upon  estates  tail,  remains  as  it 
was  before  the  statute ;  so  that  such  warranty  is  a 

bar  without  assets. 

« 

f  71 6.  40,  Thus  Littleton  says,  if  aman  has  issue  three  sons, 

and  give,  land  to  the  eldest  son,  and  the  heirs  of  his 
body,  remainder  to  his  second  son  and  the  heirs  of  his 
body,  remainder  to  the  third  son  in  the  same  manner ; 
in  this  case,  if  the  eldest  son  discontinues  the  estate  tail 
in  fee,  and  binds  himself  and  his  heirs  to  warranty,  and 
dies  without  issue ;  this  is  a  collateral  warranty  to  the 

Sym's  Case,    second  SOU,  and  will  bar  him  from  demanding  the  land 

Cro.  Ja.  217.  byforce  of  the  remainder:  for  that  the  remainder  was 

his  title,  and  his  elder  brother  was  callateral  to  this  title, 
which  commenced  by  force  of  the  remainder. 

VaDgh.36r;       41.  In  the  case  of  Bole  v.  Horton,    which  will 

be  stated  hereafter.  Lord  Ch.  Just.  Vaughan  lays  it 
down  as  clear  law,  tbSt  the  statute  De  Dams  does 
not  restrain  the  warranty  of  tenant  in  tail  from  bar- 
ring remainder-men  by  the  descent  of  the  warranty 
on  them — 1".  Because  the  mischief  complained  o{  in 
the  statute  was,  that  the  issue  in  tail  was  disinherited ; 
but  the  warranty  of  the  donee  in  tail,  descending 
upon  the  remainder-man,  who  claims  by  purchase 
from  tlic  donor,  and  not  by  descent  from  the  donee 
in  tail,  could  be  no  disinheriting  of  the  issue  of  the 
donee.  2^.  The  statute  did  not  provide  against  incon- 
veniences or  mischiefs  which  did  not  exist  at  the 
time  of  making  the  statute.  Now,  when,  the  statute 
was  made,  there  could  be  no  remainder  in  tail,  be- 
cause all  estates  which  are  estates  tail  since  the  statute, 
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were  fee  simple  conditional  before  the  statute^  upon  Vide  Tit.  35. 
which  a  remainder  could  not  be  limited. 

42.  With  respect  to  a  reversion  expectant  on  an  But  not  tbe 
estate  tail,  it  has  never  been  deteiminedsthat  it  may       ^™^«*" 
be  barred  by  the  warranty  of  the  tenant  in  tail ;  and 
the  better  opinion  appears  to  be  that  it  would  not  be 
barred  by  it. 

48.  W.  Vesey  devised  certain  lands  to  J.  Vesey  Bole  v. 
his  eldest  son  for  life,  remainder  to  the  heirs  male  of  vg,l!S|"  35Q. 
his  body,  remainder  to  Robert  Vesey  and  the  heirs 
male  of  his  body,  remainder  to  William  Vesey  and 
the  heirs  male  of  his  body,  remainder  to  Mathew 
Vesey  and  the  heirs  male  of  his  body,  and  died,    John 
entered  and  died  without  male  issue,  leaving  two 
daughters,  Elizabeth  and  Sarah.    Robert  entered,  and 
died  seised  without  male  issue ;  upon  which  William 
entered :  and  Mathew  died  without  male  issue  in  the 
lifetime  of  William.    William  made  a  feoffinent  in 
fee  of  the  lands  with  warranty,  to  the  use  of  himself 
for  life,  remainder  to  the  use  of  Ann  his  wife  for  life, 
remainder  oven     William  died  without  issue  male, 
and  Ann  his  wife  entered.     Elizabeth  and  Sarah,  the 
daughters  and  coheirs  of  John  and  William,  brought 
^Jbrmedon  in  the  reverter  against  Ann  the  wido^  of 
William;  and  the  question  was,  whether  Ann  could 
rebut  them  by  the  warranty. 

Lord  Ch.  Just.  Vaughan  argued  that  the  statute 
De  Danis  restrained  the  warranty  of  tenant  in  tail 
from  barring  the  donor's  reversion,  by  expressly 
providing  that  the  donee  in  tail  should  not  have  it  in 
his  power  to  bar  the  donor  of  his  reversion.  Ita  quod 
non  haheant  UUt  qtubus  tenementum  sk  Jiut  datum  sub 
amdiHone^  potestatem  alienandi  tenementum  sic  datum^ 
quo  nwms  ad  e^citum  iUorum  quibus  tenementum  sic 
Jutrit  datum  remaneatpost  eorum  obitum  ;  velad  dona- 
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toremy  vel  ad  ^us  hofredem^  si  exitus  d^ficiat^  revertahtri 
By  these  words  the  donee  or  tei^nt  in  tail  was  re< 
strained  from  all  power  of  alienation,  whereby  the 
lands  entailed  might  not  descend  to  the  hek  in  taili 
after  his  death.  Therefore  by  these  words  he  wti 
restrained  from  alienation  with  warranty,  wUch 
doubtless  would  hinder  the  lands  so  to  descend,  if  it 
were  not  restrained  by  the  words  of  the  statute.  By 
the  same  words  the  donee  in  tail  was  restrained  from 
the  power  of  alienation,  whereby  the  land  entailed 
might  not  revert  to  the  donor,  for  want  of  issue  in 
tail.  Therefore  by  those  words  he  was  restrained 
from  such  alienation  with  warranty,  whereby  the 
lands  entailed  might  not  revert  to  the  donor  or  his 
heirs,  for  want  of  issue  in  tail  i  for  the  same  words 
of  the  statute  must  be  of  equal  power  and  extent  to 
restrain  the  donee's  alienation  from  damaging  the 
donor,  as  from  damaging  the  issue  in  tail.  Admit 
the  words  of  restraint  in  the  statute  had  been  rex 
statuit  S^.  ita  quod  non  kabeant  iUi  quibus  tenementm 
skjiut  datum  sub  conditione  potestatem  alienandi  tene- 
mentum  sic  datum  per  warrantianiy  vel  aUter^  jrtM? 
minus  ad  eaitwn  eorum  remaneat,  vel  ad  danatorem  re- 
vertatur :  it  had  then  been  dear  to  every  understand- 
ing, that  the  warranty  of  the  donee,  or  tenant  in  tail, 
by  the  express  words  of  the  statute,  did  neither  bar 
the  dpnor,  nor  the  issue  in  tail ;  and  then  observe 
what  consequences  had  been  rightly  deduced  from 
such  restraint,  made  by  the  statute.  The  statute 
expressly  restrains  the  warranty  of  tenant  in  tail  from 
barring  his  issue ;  whence  it  follows  that  by,  the  sta- 
tute, the  issue  in  tail  is  not  barred  by  the  lineal  war- 
ranty of  the  tenant  in  tail,  because  his  warranty  upon 
the  issue  in  tail  cannot  possibly  be  any  other  than 
a  lineal  warranty.    It  omy  be  said  in  like  manner 

ID 
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thftt  the  statute  De  Donis  restrains  the  warrantf  of 
tenant  in  tail  from  barring  the  donor,  or  his  heirs  of 
the  reversion :  the  consequence  thence  deducible  wasj 
that  the  statute  restrainefd  the  collateral  warranty  of 
tenant  in  tail  from  barring  the  donor  or  his  heirs } 
because  his  warranty  falling  upon  the  donor  or  his 
heir,  could  be  no  other  than  a  collateral  warranty* 
Now  it  was  trucj  the  word  warranty  was  not,  in 
syllables,  within  the  restraint  of  the  statute ;  but  it 
was  necessarily  implied  in  it,  else  the  issue  in  tail 
would  be  barred  by  the  warranty  of  tenant  in  tail» 
Mrithout  assets ;  contrary  to  all  the  books  since  the 
making  of  the  statute.  But  those  general  words  of 
the  statute,  restraining  the  donee's  power  of  alienation 
in  express  terms,  equally  and  pari  passu  for  the  bene- 
fit of  the  donor,  as  for  the  benefit  of  the  issue  in  tail, 
could  never  be  understood  to  restrain  the  warranty  of 
tenant  in  tail  only,  for  the  benefit  of  the  issue  in  tail« 
but  not  for  the  benefit  of  the  donor.  But  the  statute 
must  necessarily  restrain  the  warranty,  indefinitely 
from  hurting  either ;  and  by  consequence  his  lineid 
warranty  was  restrained  from  hurting  his  issue,  and 
his  collateral  warranty  from  hurting  the  donor;  to 
whom  his  warranty  could  never  be  but  collateral ;  as 
it  could  never  be  but  lineal  to  the  issue  in  tail.  And 
if  the  warranty  were  necessarily  understood  and  im- 
plied in  the  statute,  its  operation  must  be  the  same, 
as  if  it  had  been  expressly  inserted  in  the  statute. 
Then  to  say  that,  by  the  restraint  of  the  statute,  the 
donees  have  not  power  to  alien  the  land  entailed,  quo 
minus  ad  exitum  iUorum  remaneatpost  iUorum  mortem  g 
but  they  have  power  to  alien  quo  minus  ad  donatorem 
revertatur^  deficienti  exitu;  would  be  to  make  the 
statute  contradictory  to  itself. 
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No  judgment  was  given  in  this  case,  the  Court  be« 

ing  divided.  Vaughan  and  Archer  for  the  demandant, 

and  Wylde  and  Atkins  for  the  tenant.    But  Vaughan's 

opinion  is  generally  held  to  be  law. 

St.^^  "*"•'•      44.  By  the  statute  1 1  Hen.  VIL  c.  20.  it  is  enacted, 

that  in  case  a  wife,  after  the  death  of  her  husband, 
shall  alone,  or  with  any  after-taken  husband,  alien 
with  warranty  any  lands  which  she  holds  in  dower, 
or  ef  which  she  is  seised  in  tail,  of  the  gift  of  her 
former  husband,  or  of  any  of  his  ancestors,  such 
^  warranty  shall  be  void. 
Sut.  4  Ann.       45.  By  the  statute  4  Ann.  c.  16.  §  21.  it  is  enacted, 

that  all  warranties  made  after  the  first  day  of  Trinity 
term  1706»  by  any  tenant  for  life,  of  any  lands,  tene- 
ments, pr  hereditaments,  the  same  descending  or 
coming  to  any  person  in  reversion  or  remainder,  shall 
be  void  and  of  none  efiect.  And  likewise  all  collate- 
ral warranties  which  shall  be  made  after  the  same 
day,  of  any  lands,  tenements,  or  hereditaments,  by 
any  ancestor  who  has  no  estate  of  inheritance  in  pos* 
session  in  the  same,  shall  be  void  against  his  heir. 
Vide  Tit.  35.  46.  It  is  observable  that  this  act  does  not  extend 
c.  9.  to  alienations  by  tenants  in  tail  in  possession ;  and 

therefore  their  warranties  are  not  restrained  by  this 
act,  but  have  the  same  effect  as  they  had  before. 
How  War-        47-  A  warranty,  whether  lineal  or  collateral,  may 
randes  may    \^  defeated,  determined,  or  avoided,  in  all  or  in  part* 
^     And  this  is  sometimes  by  matter  in  law,  and  some- 
times by  matter  in  deed. 
Touch.  201.       48.  Thus  if  the  estate  to  which  the  warranty  is  an- 
nexed be  gone,  the  warranty  is  gone  also ;  and  there- 
fore if  an  estate  tail,  to  which  a  warranty  is  annexed, 
be  spent,  the  warranty  is  determined. 
Lit.  §  745.         49*  So  a  warranty  may  be  destroyed  by  the  attainder 
^IT'    »^,  ^  of  the  warrantor.    Thus  if  tenant  in  tail  is  disseised, 

1  Inst.  391  h:  ^ 
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and  releases  to  the  disseisor,  with  warranty,  and 
afterwards  is  attainted,  and  dies  leaving  issue ;  in  this 
case  the  issue  may  enter  on  the  disseisor :  for  the 
^warranty  did  not  descend  to  the  issue  in  tail ;  be- 
cause his  father,  by  the  attainder,  became  incapable 
of  transmitting  any  thing  by  descent. 

50.  Warranties  may  also  be  defeated  by  matter  in 
deed  :  as  if  the  person  to  whom  a  warranty  is  made,  or  Lit.  §  748. 
w^ho  has  the  estate  to  which  the  warranty  is  annexed, 
releases  to  the  person  who  is  bound  to  warrant,  all 
inrarranties,  or  all  manner  of  covenants  real,  or  all 
manner  of  demands,  the  warranty  is  extinct. 
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Section  1. 

% 

A  COVENANT  is  an  agreement  in  a  deed,  by 
which  one  person  obliges  himself  to  do  some* 
thing  beneficial  to,  or  abstain  fi*om  something  which, 
if  done,  might  be  prejudicial  to  another ;  and  a  great 
variety  of  agreements  of  this  kind  have  been  intro- 
duced into  modem  deeds. 
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S,  A  covenant  i$  generally  an  agreement  to  do  Plow.  138. 
something  injiituro ;  and  differs  from  the  ease  where  ^  ^®"^*  ^^'' 
an  agreement  refers  to  a  thing  which  is  not  to  be 
done  by  the  person  of  any,  but  to  a  thing  to  be  ex*- 
ecuted  in  itself:  and  where  an  a^eement  terminates 
in.  itself,  it  is  not  properly  a  covenant,  but  a  defea- 
zance.  A  covenant  may,  however,  be  executed, 
namely,  that  a  thing  is  already  done.  Touch.  1 62. 

3.  A  covenant  can  only  be  created  by  deed ;  but  i  Roll.  Ab. 
it  may  be  as  well  by  deed-poll,  as  by  indenture ;  for  Li^,' j  375, 
the  covenantee's  acceptance  of  the  deed  is  such  an  Green  v. 
assent  to  the  agreement,  as  will  render  it  binding  1  Salk!l97. 
on  him.     But  the  party  must  be  named  in  the  deed- 
poll. 

4.  Where  lands  are  conveyed  by  indenture  by  two  1  Inst.  231  a. 
persons,  and  one  of  them  does  not  seal  the  deed,  yet  V^^^*  ^'  ^' 
if  he  enters  upon  the  land,  and  accepts  of  the  deed^ 

in  other  matters,  he  will  be  bound  by  the  covenants 
contained  in  it.  And  where  an  estate  is  limited  to  a 
person  for  life,  with  a  remainder  to  another,  who  ia 
not  a  party  to  the  deed>  if  the  remainder-man  enters, 
he  will  be  bound  by  the  covenants  contained  in  the 
deed. 

5.  The  law  has  not  appropriated  any  particular  No  Technical 
fofm  of  words  to  the  creation  of  a  covenant  ;'theK-  ^<>'*n«c«a- 

sary. 

fore  any  words  will  be  sufficient  which  show  the  in- 
tention of  the  p;arties. 

6.  Thus,  where  A.  leased  to  BL  for  years,  upon  Bro.  Ab.Cor. 
condition  that  he  should  acquit  the  lessor  of*  ordinary  P^*  ^- 

and  extraordinary  charges,  and  should  keep  and  leave 
the  houaea,  at  the  end  of  the  term,  in  as  good  plight  as 
he  found  them ;  it  was  held,  that  these  worda  created 
a  covenant. 

7.  Queen  Blissabetb,  by  letters  patent,  let  a  house  Bret  ▼. 

to  W.  Cumberland, wbereiawtaret^ese  words:  «•  and  ^"™^^* 

399. 
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the  said  lessee,   his  executors  and  assigns,  repara-^ 

hunt  dcmunt  prcBdictam^  and  shall  leave  the  said  house 

so  repaured,  &c/'  The  Court  held,  that  these  words 

in  the  Queen's  patent  amounted  to  a  covenant  on  the 

part  of  the  lessee ;  and  he  accepting  the  lease,  was 

bound  by  it 

Holder  v.  8.  If  a  lessee  for  years  covenants  to  repair,  &c. 

1  KolllAb.    provided  always,  and  it  is  agreed,  that  the  lessor 

^^^*  shall  find  great  timber,  &c. :  this  makes  a  covenant 

on  the  part  of  the  lessor  to  find  great  timber,  by  the 
word  agreed ;  and  it  shall  not  be  a  qualification  of 
the  covenant  of  the  lessee.  But  if  the  lessee  cove- 
nanted to  repair,  provided  always,  that  the  lessor 
shall  find  great  timber;  without  the  word  agreed^ 
this  proviso  would  not  create  any  covenant  on  the 
part  of  the  lessor,  but  would  only  be  a  qualification 
of  the  covenant  of  the  lessee.  . 
HollisT.Canr,  9.  In  articles  of  agreement,  reciting  an  intended 
Id.  268.    '    marriage,  it  was  covenanted,  that  in  consideration  of 

the  lady's  portion,  a  jointure  should  be  settled  on 
her ;  and  the  conclusion  was  in  these  words :  '^  And 
it  is  hereby  agreed,  that  a  fine  sliali  be  levied  to 
secure  the  payment  of  the  said  portion." — It  was  re- 
solved, that  these  words  created  a  covenant  to  levy 
a  fine.  For  wherever  there  is  an  agreement  under 
hand  and  seal,  covenant  liesT. 
Appleton  10.  It  was  held  in  a  modem  case,  that  where  a 

5  Bi^l48     P^^"^^'  ^^^  himself,  his  heirs,  e}^ecutors,  &C.9  on  the 

part  and  behalf  of  A.  B.,  covensmted  that  the  said 

A.  B.,  his  heirs,  &c.,  should  pay  a  sum  of  money, 

and  sealed  the  deed  \  he  was  personally  bound  by  the 

covenant. 

Rudge  T.  11.  If  a  man  conveys  land  to  another  in  fee,  with 

1  Roll.  Ab.     warranty,  and  after  the  land  is  evicted  by  elder  title 

1  v'^'r*'^'  ^^^  certain  years,  the  grantee  of  the  land  may  have 

516.  *     ^* 
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siQ  action  of  covenant  upon  tli^  said  word^  against 
the  grantor,  upon  the  eviction,  though  th^.  was|$t(il^      v 
i)e  annexed  to  the  freehold ;  for  the  said  w6rds  mal^'e 
a  covenant  if  a  chattel  be  evicted;  and  a  waif ranty^ 
if  a  freehold  be  demanded. 

19.  A  covenant  being  part  of  a  deted,  is  subject  to  Toudi.  !66. 
the  general  ndes  of  exposition  of  deeds.  As,  1^  To  be 
^ways  taken  most  strongly  against  the  covenantor, 
and  most  in  advantage  of  the  covenantee.  2\  To  be 
taken  according  to  the  intent  of  the  parties.  S\  To  T.  Retoh 
he  construed  ut  res  magisvaleatquampereaL  4^When 
no  time  is  limited  fo^  its  petformance,  it  must  be  done 
T^thin  a  reasonable  time* 

la.  There  are  some  words  whiph,  when  used  in  l^p^wd 
particular  contracts,  will  create  a  covenant    Thus  the  4  Rep^  80  6* 
w<Mrds  grant  or  demise,  in  a  lease  for  years,  create  a  ^"^  '^  ^' 
covenant  in  law  for  quiet  enjoyment  of  the  lands  de- 
mised, during  the  term.     And  if  the  lessee  be  evicted 
by  the  lessor,  or  by  any  other  person  claiming  a  law- 
ful title  to  the  land,  he  may  bring  an  action  there- 
upon. 

14k  So  if  a  leas6  for  jears  be  made,  reserving  or  « '^  ^^ 
yielding  and  paying  a  certain  rent ;  these  words  will  Canh.  \3i* 
create  a  covenant  for  payment  of  the  rent* 

1^.  Lord  Mansfield  has  observed,  that  the  distinc'*  3  Burr.R» 
tion  between  implied  covenants,  by  operation  of  law, 
and  express  covenants,  is,  that  express  covenants  are 
taken  more  strictly  j  for  a  man  may,  without  con- 
«ideratk>n,  enter  into  an  express  covenant,  under 
hand  and  seal. 

16,  An  emress  covenant  wijl  qualify  the  genera*  Qualified  by 

-  ».i       cxprcM  ones. 

bty.  of  aa  implied  covenant,  and  restrain  it,  so  that 
it  shall  not  ektend  farther  than  the  express  covenant* 

17-  A  pisrson  made  a  lease  rf  a  house  by  the  words  ^^J'^'"  ^^» 

*  t  ^  Rep.  oO  6. 

demise*  gnmt,  &c.,  and  the  iMur  covenanted  that  i  Mod.  113. 
Vol.  IV.  Gg  JVMey.lOl. 
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the  lessee  should  enjoy  the  house  during  the  terni/ 

without  eviction  by  the  lessor,  or  any  claiming  under 

him.     The  lessee  was  evicted  by  a  person  who  did 

.    not  claim  under  the  lessor.     It  was  held  by  Popham, 

Ch.  Ju8t.»  and  all  the  other  Judges,   that  the  express 

covenant  qualified  the  generality  of  the  covenant  in 

law,  and  restrained  it  by  the  mutual  consent  of  both 

parties,  that  it  should  not  extend  further  than  the 

express  covenant 

Joint  and  18.  Where  several  persons  enter  into  a  covenant, 

aanu,  they  may  either  bind  themselves  altogether,  or  else 

they  may  only  bind  each  of  themselves  severally : 
from  which  arises  a  distinction  between  joint  and 
several  covenants.    A  covenant  of  this  kind  may  also' 
be  both  joint  and  several. 
6lihgsby's  19.  Where  a  person  covenants  with  two  or  more^ 

5  Rep.  18.  and  with  each  of  them  j  if  each  of  the  covenantees 
Jenk.  262.  takes  a  several  interest  or  estate,  the  <;ovenant  is  se- 
veral ;  but  if  the  covenantees  take  a  joint  interest  in 
the  subject  matter  of  the  covenant,  it  is  a  joint  cove- 
nant. As  if  a  man  by  an  indenture  demises  to  A.  Black 
Acre,  to  B.  White  Acre,  wd  to  C.  Green  Acre,  and 
covenants  with  them  and  every  of  them,  that  he  is 
lawful  owner  of  all  the  said  acres ;  in  that  case,  as 
the  interests  are  severaH  and  distinct,  the  words, 
"  every  of  them,**  will  make  the  covenant  several. 
But  if  the  three  acres  had  been  demised  to  them 
jointly,  Ihen  the  words,  every  of  them,  would  have 
been  void.  For  a  man  by  his  covenant  (unlew  in 
respect  of  several  interests),  cannot  make  it  frftt  joints 
and  then  several,  by  means  of  the  words,  every  of 
them.  Because,  although  several  persons  may  bind 
themselves,  and  every  of  them,  and  so  the  obligation 
shall  be  joint  or  several,  at  the  election  of  the  obligee ; 
yet  a  man  cannot  bind  himself  to  three  and  (o  each 
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of  them,  to  make  it  joint  or  several  at  the  election 
of  several  persons,  for  one  and  the  same,  cause : 
for  the  Court  would  be  in  doubt  for  which  of  them  Eccleston  v. 
to  give  judgement  i  also  the  covenantor  would  be  isaund.  153. 
several  times  charged  with  one  and  the  same^thmg  t  ^^^^^^**  ^* 
and  therefore  the  wordd,  and  every  of  them,  are  in  willes,  248* 
such  cade  of  no  effect,  and  do  not  sever  the  joint 
cause  of  action. 

90.  If  two  lessees  covenant  jointly  and  s^everally 
at  the  begiilning  of  a  lease,  these  words  will  extend 
to  all  their  subsequent  covenants;  notwithstanding 
the  intervention  of  covenants  on  the  part  of  the 
lessor. 

Sh  In  a  leade  of  coal  mines,  made  by  the  Duke  of  Noritiani« 
Northumberland  to    G.  Errington  and  John  Ward,  EmDgton, 
there,  was  a  string  of  covenants  introduced  by  these  5  Term  Rep. 
words :  "  And  the  said  Gi  Errington  and  X  Ward  for 
themselves  jointly  and  severally,  and  for  their  several 
and  respective  heirs,  &C4,**  and  then  came  a  proviso 
in  these  words :  "  and  it  was  thereby  declared  by 
and  between  the  said  parties,  and  the  said  Duke  did 
thereby  covenant,  that  it  should  be  lawful  for  the 
lessees  to  sell  a  certain  quantity  of  a  particular  sort 
of  coals^    they  the  daid  G.  Errington  and  X  Ward 
paying  and  accounting  to  the  Duke  for  the  same."— - 
An  action  was  brought  by  the  Duke  against  the  ex^* 
ecutors  of  G.  Errington^  upon  these  words  ;  and  the 
question  was,  whether  they  amounted  to  a  several 
covenant.    It  was  determined,  that  the  general  words 
at  the  beginning  of  the  covenants  by  the  lessees, 
**  jointly  and  sevtt^y>  in  manner  following,"   ex-  Anderson 
tended  to  all  their  subsequent  covenants,  which  were  i'EasC*497. 
thttefore  all  joint  and  sevefali 

29.  Covenants  are  divided  into  real  and  personal.  Of  Covenants 
Covenants  real  are  those  which  have  for  their  object    ^  ' 
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1  lost.  384  b.  something  annexed  to^  or  inherent  in,  or  connectedf 
Jeok.  241.     with  land,  or  other  real  property.    Thus,  where  three 

coparceners  purchased  lands  in  fee,  and  covenanted 
that  the  survivors  should  convey  to  the  heirs  of  such 
as  should  die  first :  this  was  resolved  to  be  a  cove« 
nantreal. 

5  Aep.  16.        23.  It  was  held  in  Spencer's  case,  that  when  a 

covenant  extends  to  a  thing  in  es^e^  parcel  of  the 
demise ;  the  thing  to  be  done  by  force  of  the  .cove- 
nant is  quodammodo  annexed -and  appurtenant  to  the 
thing  demised.  But  when  the  covenant  extends  to  a 
thing  which  is  not  in  being  at  the  time  of  the  demue 
made,  it  cannot  be  appurtenant  or  annexed  to  the 
thing  which  hath  no  beii^.  But  if  a  lessee  covenants 
to  repair  the  houses  demised  to  him,  during  the  tenn, 
that  is  parcel  of  the  contract,  and  extends  to  the 
support  of  the  thing  demised,  and  therefore  is  quodam^ 
modo  annexed  to  the  houses^ 

HobMY.  24'  A.  granted  a  watercourse  to  B.  and  his  heirs, 

?Ab^fia  27  ^^^^'^^'^^^  Black  Acre  and  White  Acre  i  and  covenanted 

for  himself,  his  heirs  and  assigns,  to  cleanse  the 
same }  and  that  fines  and  recoveries  levied,  &c.  of 
the  said  grounds  should  be  and  enure  to  confirm,  &c. 
Afterwards  a  recovery  was  had,  and  a  deed  executed, 
declaring  the  uses  as  aforesaid.  The  Court  held,  that 
this  was  a  covenant  real,  and  made  good  by  the  re- 
covery. 

Brewster  35..  A.  tenant  in  fee  simple  granted  a  rentK:haige 

i'£.1uym.  ^^^  ^^  '^^'^  ^^  covenanted  for  himself  and  his 
317.  heirs  to  pay  it  without  deduction.    Lord  Raymond 

jStl^^  v^i  held,  that  this  was  a  personal  covenant;  but  the 
3.;iPi.R.  <yther  three  Judges  held,  that  this  was  a  covenant 
l^afamj'       ^^>  '^^^^  ^°  ^^  nature  of  a  grant;  or  at  least  a 

2  HBUick  d^^^^^<^  going  along  with  the  grant,  showing  in 
133.  what  manner  the  thing  granted  should  be  taken*  ^ 
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26.  The  essential  distinction  between  a  real  and  Extend  to  all 
a  personal  covenant  is,  that  a  real  covenant  runs  with  uDder'tle 
the  land,  and  descends  to  the  heir ;  and  is  also  trans-  Graotee. 
ferred  to  a  purchaser. .  Therefore,  where  a  covenant 
real  is  entered  into  by  a  grantee  or  lessee,  it  will 
bind^  not  only  such  grantee  or  lessee,  but  also  his 
assignee ;  and  the  grantor  or  lessor,  or  their  heirs,  ^S^^'* 
may  at  any  time  bring  an  action  on  such  covenant,     ante,  %  23. 
27*  Thus,  where  in  a  lease  for  years  the  lessee  Lou^ber  v. 
covenanted  with  the  lessor,  his  executors,  and  ad*  2lJv!92.  ' 
ministrators,  to  repair,  and  leave  in  repair  at  the  end 
of  the  term ;  in  an  action  of  covenant  brought  by 
the  heir,  it  was  objected  that  it  lay  not  for  him: 
but  it  was  answered,  that  it  was  a  covenant  running 
with  the  land,  and  should  go  to  the  heir,  though  not 
named :   and  it  appeared   that  it  was  intended  to 
continue  after  the  death  of  the  lessor,  his  executor 
being  named. 

28.  But  where  the  lessor  was  only  tenant  for  life,  BrudneH 
it  was  held,  that  his  heir  was  not  entitled  to  the  be«  2'\v^u!^43. 
nefit  of  covenants  made  with  the  lessor ;  because  the 
lease  determined  by  his  death. 

29«  As  assignees  of  grantees  or  lessees  are  bound  '  ^n^t.  384  «. 
by  aU  covenants  real,  annexed  to  the  estate  granted 
or  leased,  and  which  run  with  the  land ;  so  are  they 
entitled  to  the  benefit  of  all  such  covenants  as  are 
entered  into  by  the  grantors  or  lessors ;  and  may 
maintain  an  action  on  them. 

90.  Thus,  in  Spencer's  case  it  was  resolved,  that  ^  Hep.  i ;  <k 
if  a  person  made  a  lease  for  years,  by  the  words 
grant  or  demise,  which  create  a  covenant  for  quiet 
enjoyment ;  and  the  assignee  of  the  lessee  was  evicted, 
he  should  have  a  writ  of  covenant.  For  it  was  but 
reasonable  that  he  should  have  such  benefit  of  the 
demise^  at  the  original  lessee  might  have  had  {  and 
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the  lessor  had  no  other  prejudice  than  that  to  which 
his  special  contract  with  the  original  lessee  bound 
him. 

31.  By  the  statute  38  Hep,  VIII.  c,34t,  §2.  it  is 
enacted,  that  all  feoffees  and  grantees  of  any  lord* 
ships  or  hereditaments,  for  years,  life,  or  lives,  shall 
have  the  like  action  and  remedy  against  all  persons 
having  reversions  of  such  lordships  or  hereditaments, 
for  any  covenants  contained  in*  their  leases,  as  they 

Vh)e  Tit.  13.  might  have  had  against  the  lessors  or  grantora,  .their 
^*  *^    '      heirs  or  successors. 

32,  A  court  of  equity  will  give  its  assistance  to 
kn  assignee,  against  all  persons  claiming  under  the 
grantor  of  an  estate  ;  to  procure  for  him  the  benefit 
of  the  covenants  contained  in  the  original  grant, 
which  run  with  the  thing  granted, 

aQte>  $  24.        33,  Thus,  in  the  case  of  Holmes  v.  Buckley,  the 

watercourse  by  mesne  assignments  came  to  the  plain* 
tiff;  and  Black  Acre  and  White  Acre  to  the  defendant 
who  built  on  die  same,  and  much  hte'ghtened  the 
ground  that  lay  over  the  watercourse^  ■  by  which  it 
became  more  chargeable  and  ihconv^ent  to  repair ; 
and,  as  it  was  alleged,  and  in  part  proved,  th^uild. 
ing  had  much  obstructed  the  watercourse*  So  the 
bill  was  fot  establishing  the  enjoyment  of  the  water^  - 
course;  and  that  the  defendant*  aiid  all  claiming 
under  him,  might  from  time  to -time  detiiise  the  same, 
according  to  the  covenant  It  was  objected^  that 
the  covenant  being  perscmal,  was  not  at  all  i(tfength« 
ened  by  the  recovery ;  and  that  the  plaintifi^  and 
all  those  under  whom  he  claimed,  being  sensible  of 
it,  had  for  forty  years  cleansed  the  same  at  their  owii 
charge.  The  Court  was  of  opinion,  that  this  bdng 
^  covenant  which  ran  with  the  land,  was  mide  good 
\}y  the  recovery  ^  and  though  the  jilaiQtiff bad  demised 
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the  same  at  his  own  charge,  whilst  it  was  easy  to  be 
done ;.  yet  since  the  right  was  plain  upon  the  deed, 
and  the  cleansing  made  chargeable  by  the  building, 
it  was  reasonable  th^'  defendant  should  do  it,  and 
decreed  accordingly. 

34.  If,  however,  the  tenant  bp  not  assignee  of  the  Exception^ 
whole  term,  he  is  then  in  fact  onfy  an  under-tenant ;  t^jn^nts 
and  is  not  liable  to  an  action  for  the  breach  of  any  of 

the  covenants  contained  in  the  original  lease. 

35.  An  action  of  covenant  was  brought  for  rent  in  Holford  v. 
arrear,  against  the  defendant,  as  assignee  to  one  Do^'jg2 
Saunders.   On  the  trial  it  appeared  that  the  defendant 

was  in  possession  of  the  premises  during  the  time 
when  the  rent  in  arrear  became  due ;  but  that,  by  the 
deed  under  which  he  held,  they  were  conveyed  to 
him  by  Saunders  for  a  day  or  two  less  than  the  origin 
nal  term.  For  the  plaintiff  it  was  contended  that  the 
covenant  for  rent,  being  one  of  those  which  nins 
with  the  land,  every  person  who  took  under  the 
original  lease,  was  liable  to  it.  To  this  purpose  the 
defendant,  although  he  had  not  strictly  taken  the 
whole  of  the  lessee's  interest,  in  point  of  duration, 
was  to  be  considered  as  his  assignee.  A  devisee,  an 
executor,  an  assignee  imder  the  bankrupt  laws,  or 
one  who  purchased  a  term  from  the  sheriff  under  an 
execution,  were  assignees  in  law,  to  the  effect  of 
being  liable  to  covenants  for  rent,  &c. ;  although  the 
transfer  to  them  did  not  amount  to  a  forfeiture,  under 
a  covenant  not  to  assign.  The  landlord  was  entitled 
to  look  for  the  rent  to  the  person  in  possession,  and 
ought  not  to  be  driven  to  the  necessity  of  finding  out 
the  original  lessee,  and  bringing  his  action  against 
him. 

On  the  other  side  it  was  insisted, ,  that  there  was 
not  a  better  known  distinction  in  the  law  than  that  be« 
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tween  an  assignee  and  an  undertenant  Only  as- 
signees of  the  whole  term,  whether  by  actual  assign- 
'meht,  or  by  devise,  sale  Under  execution,  &c,  are 
liable  to  the  covenants  for  rent,  &c. ;  for  if  there  was 
a  reversion  of  a  day  reserved  by  the  immediate  lessor^ 
there  was  no  privity  between  the  undertenant  and  the 
ifirst  lessor. 

Lord  Mansfield  said,  this  was  art  action  of  covenant 
by  a  lessor  against  an  underlessee ;  and  the  single 
question  was,  whether  the  action  could  be  maintained 
against  him,  as  being  substantially  an  assignee.  For 
some  time  the  Court  had  great  doubts ;  they  had  he* 
stowed  a  great  deal  of  considetatibn  on  the  subject 
and  looked  fully  into  the  books ;  and  it  was  clearly 
settled,  and  was  agreeable  to  the  text  of  Littleton^ 
that  the  action  could  not  be  maintained,  unless 
against  an  assignee  of  the  whole  term. 

86.  It  was  determined  in  a  subsequent  case,  that 
where  the  whole  of  a  term  is  assigned,  and  no  rever- 
sion is  lefl  in  the  assignor,  though  the  rent  be  re<» 
served  to  the  original  lessee,  and  not  to  the  lessor, 
the  assignee  will  be  entitled  to  the  benefit  of  the 
covenants  contained  in  the  original  lease, 
^iner  ▼.  97*  An  action  of  covenant  was  bronght  by  the 

ppiiig[i86.n.  P^ntifti  as  assignee  of  a  term,  against  Ihe  defend^ 

ant,  as  assignee  of  the  lessor,  for  not  prbvUhtg  pro* 
per  timber  for  repairs.  It  was  objected,  that  when 
the  original  lessee  assigned  jovct  the  term,  the  rent 
was  reserved  to  such  lessee/  and  not  to  the  lessor  ; 
and  that  the  covenants  in  the  assignment  made  by 
the  original  lessee,  were  not  the  saiiie  with  those  in 
the  original  lease.  On  the  other  side  it  was  contended, 
that  wherever  the  whole  interest  is  conveyed,  it  is  an 
assignment;  and  that  in  such  a  case  the  assi^iiee 
Hood  exactly  in  the  place  of  the  lessee,  and  was  en« 
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titled  to  the  benefit  of  all  the  covenants  inserted  on 
the  part  of  the  lessor. 

*The  Court  was  of  that  opinon,  and  gave  judgment 
accordingly. 

38.  Althou£fh  assi^ees  ai^  liable  to  all  the  cove-  The  Assignor 
iiants  that  run  With  the  land ;  yet  that  circumstance  '* " '    ^  ^' 
will  not  discharge  the  assignors,  who  will  still  con- 
tinue liable  to  them. 

39.  An  action   of  covenant  was  brought  by  fhe  5j|JT**J|J/* 
lessor  of  a  house,  against  the  lessee,  for  not  repairing  Cro.Ja.309w 
it,  after  warning  given.    The  defendant  pleaded,  that  ' 

long  before  the  warning,  he  had  assigned  over  his 
term  to  J.  S.,  from  whom  the  plaintiff  afterwards  re- 
ceived rent.  It  was  determined  that  the  action  against 
the  lessee  was  maintainable,  notwithstanding  the 
assignment,  and  acceptance  of  renL 

40*  By  the  common  law»  covenants  real  descend  to  OeMend  to 
the  heirs  of  the  grantor,  who  may  at  any  time  bring  the  Giantors. 
an  action  upon  them,  though  not  named ;  as  in  the 
case  of  Lougher  v.  Williams :  but  no  stranger  cduld  ante,  §  27. 
take  advantage  of  a  covenant  of  this  kind ;  so  that 
grantees  of  reversions  could  not  enforce  the  perform- 
ance of  any  covenants,  contained  in  leases,  made  by 
the  person  under  whom  they  derived. 

41.  To  remedy  this  the  staL  32  Hen.  VIIL  c«  34«  And  go  to 
was  made ;   which  has  been  ahready  stated.    This  of^i^w'^** 
act  extends  to  covenrats  as  well  as  to  conditions,  it  ^ions. 
being  thereby  enacted,  that  the  grantees  and  assignees  ^  *  * 
of  reversions  shall  have  such  like  and  the  same  ad- 
vantages,  by  action  only,  for  not  performnig  the 
covenants  contained  in  the  said  leases,  as  the  lessors 
or  grantors  themselves,  or  their  heiis  or  successors 
might  have  had» 

43.  The  general  resolutions  made  on  this  statute  ^^  3.  $  5.i« 
will  be  found  in  Title  XIII.     It  will  therefone  be  suffix 
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5  Rep.  18  a.  cient  to  observe  here,  that  this  act  extends  only  to  . 

covenants  which  concern  the  thing  demised,  and  not 

.  to  collateral  covenants.    For  the  intent  of  the  statute 

Thureby        was  not  to  transfer  any  privity  of  contract,  but  to 

r^umd*237  *^^®*  *^®  covenants,  concerning  the  land  demised, 

to  the  reversion  y  so  that  they  might  pass  as  incident, 
and  annexed  to  such  reversion. 
Webb  V.  43.  In  a  modem  case  it  was  resolved  by  the  Court 

a^Term  Rep.  ^^  King's  Bench,  and  affirmed  in  the  Exchequer 
393^  .  Chamber,  that  if*  a  mortgagor  and  mortgagee  make  a 
^62.     ^  *    lease,  in  which  the  covenants  for  the  rent  and  repairs 

are  only  with  the  mortgagor  and  his  assigns,  the 
assignee  of  the  mortgagor  cannot  maintain  an  action 
for  the  breach  of  these  covenants;  because  they 
are  collateral  to  his  grantor's  interest  in  the  land ; 
and  therefore  do  not  run  with  it.     And  Mr.  Serjeant 
Shepherd,  in  arguing  this  case,  stated  that  there  were 
three  relations  at  common  law,  which  might  exist 
between  a  lessor  and  lessee,  and.  their  respective 
assignees.     First,   privity    of  contract;  which  was 
created  by  the  contract  itself,  and  subsisted  for  ever 
between  the  lessor  and  lessee.     Secondly,  priv^y  of 
estate  ;  which  subsisted  between   the  lessee  or  his 
assignee,  in  possession  of  the  estate,  and  the  assignee 
of  the  reversioner.     And  thirdly,  privity  of  contract 
and  estate :  which  existed  where  both  the  term  and 
reversion  remained  in  the  original  covenantors.    The 
statute   32  Hen.  VIII.   seemed  to  have  created  a 
fourth  relation ;  a  privity  of  contract  in  respect  to 
the  estate,  as  between  the  assignees  of  the  reversion, 
and  the  lessees,   or  tlieir  assignees.    The  statute 
annexed  or  rather  created  a  privity  of  contract  be- 
tween those  who  have  privity  of  estate ;  and  when  the 
one  fails,  the  other  fails  with  it. 
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44.  A  covienaQt  to  settle  lands  of  a  certain  value  is  General  and 
general,  and  4oes  not  bind  any  particular  lands  of  covenants. 
the  covenantor.  ^  But  a  covenant  to  settle  particular 

lands  is  a  specific  lien  on  those  lands. 

45.  A  person  owed  debts  by  bond  and  by  simple  Freemoult 
contract,  and  upon  his  marriage  had  covenanted  to  i  p..Wms. 
settle  his  lands  in  Run^ney  Marsh,  and  also  lands  that  ^^^* 
should  be  of  the  value  of  60  /.  per  a$mumj  upon  his  wife 

for  life*  After  which  he  made  a  will,  thereby  charg- 
ing all  his  real  and  personal  estate  with  the  payment 
of  his  debts,  and  died. 

On  a  bill  brought  by  the  creditors  for  the  satisfac-* 
tion  of  their  several  debts.  Lord  Parker  said,-*-With 
regard  to  the  lands  in  Rumney  Marah^  the  marriage 
articles  being  a  specific  lien  on  them,  make  the  cove* 
nantor,  as  to  them,  but  a  trustee ;  and  therefore, 
during  the  life  of  the  wife,  they  are  not  to  be  affected 
by  any  of  the  bond  debts.  But  the  covenant  for 
settling  lands  of  the  value  of  60/.  per  annum  on  the 
wife,  does  net  specifically  bind  any  lands.  Wherefore, 
as  touching  that,  the  wife  must  come  in  only  as  a 
specialty  creditor. 

46.  In  all  ancient  feoffinents,  the  feoflbr  entered  ^^«"a^  ^ov«- 
into  a  general  warranty  for  the  title.    But  warranties  iitle. 
have  been  long  disused,  and  a  set  of  covenants  for 
securing  the  title  have  been  substituted  in  their  stead ; 

which  are  now  generally  inserted  in  all  conveyances, 
as  being  in  some  respects  more  beneficial  to  the 
grantees,  and  aflfording  a  mcNre  easy  remedy,  in  case 
of  a  defect  in  the  title,  than  could  be  obtained  under 
the  ancient  warranty. 

47.  By  the  first  of  these,  the  grantor  covenants  for  That  the 
himself,  his  heirs,  executors,  and  administrators,  with  ^S^inFee, 
the  grantee,  his  heirs  and  assigns,  that  he  the  grantor  is  ^<^« 
JawfiiUy  seised  in  fee  simple  of  the  premises  conveyed. 
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And  by  the  setdnd,  that  ^-.has  good  right  and  full 
power  to  convey  the'same^^/ 

48.  It  stppeatft  to  have' been  formerly  doubted 
whether  these  clauci^s  constituted  two  several  cove- 
Aaots,  or  only  one.  But  the  bettef  opinion  appears 
to  bci  that  they  constitute  two  several  and  independ- 
ent covenants  ;  for  although  if  the  vendor  be  seised 
in  fee  he  hais  power  to  convey ;  yet  the  converse  of 
this  proposition  does  not  hold,  for  a  person  may  have 
p6wer  to  convey,  though  not  seised  in  fee.  Thus 
where  a  tenant  in  tail  conveys  to  a  person  to  make 
him  tenant  to  the  praxipej  in  order  that  a  common 
recovery  may  be  suffered  to  the  use  of  a  purchaser 
in  fee ;  or  where  a  person  conveys  under  a  power, 
the  covenant  is,  that  the  grantor  has  good  right  to 
convey,  and  the  -first  covenant  is  omitted. 

iQ.  A  person  covenanted  that  he  was  seised  of 
Black  Acre  in  fee  simple,  whereas,  in  truth,  it  was 
copyhold  in  fee.  The  Court  held  it  was  a  breach 
of  covenant,  and^  the  juiy  should  give  damages,  in 
their  consciences,  according  to  the  rate  at  which  the 
country  valued  fee  simple  land  more  than  copyholds 

50.  Two  men  and  their  wives  joined  in  a  grant  of 
their  wives  lands,  being  parceners ;  and  covenanted 
that  they  and  their  wives  had  good  right  to  convey 
the^Iands.  It  was  affirmed  for  breach,  that  one  of  the 
women  was  under  age,  and  died ;  and  that  the  right 
of  the  lands  descended  to  her  son,  an  infant;  and 
80  tiie  estate  of  a  moiety  was  divested  out  of  the 
phiiptiff.  This  was  held  to  be  a  breach  of  the  cove* 
nant. 

51.  By  the  third  of  these  covenants,  the  grantor 
formerly  covenanted  that  the  grantee,  his  heirs  and 
assigns,  should  enjoy  the  premises  granted,  without 
the  eviction  or  disturbance  of  the  grantor  or  his  heirs, 


Title  XXXIL   Deed.  Ch.x\y.  %  61-^5^.  461 

or  any  other  person  whatsoever.    But  this  covenant 
IS  now  much  restrained,  as  will  be  shewn  hereafter. 

52,  It  was  formerly. held  that  a  covenant  of  this 
kind  extended  to  ail  evictions  whatever.  Thus,  it 
Was  resolved  in  15  &  16  Eliz.  that  where  a  person  Mountford 
Hiade  a  lease  for  a  terra  of  years,  and  covenanted  ][:^*^oJ' 
that  the  lessee  should  epjoy  the  premises  during  the 
term,  without  the  eviction  or  interruption  of  any 
person ;  this  extended  to  a  tortious  eviction. 

.  5S.  This  doctrine  has  however  been  long  since  ex-  Vaugh,  122. 
ploded }  and  it  has  been  settled  that  the  law  wiH  never  f^g  ^  ^  g/ 
adjudge  a  person  to  covenant  against  the  wrongful  acts .  181  a.  n,  10« . 
of  $trajQgers,  unless  his  covenant  is  express  to  that  pur- 
pose ;  for  the  law^  itself  defends  every  one  against 
wrong.  And  therefore,  though  a  person  should  cove- 
nant in  the  most  general  terms,  for  the  title  to  lands, 
yet  such  covenant  will  not  be  held  to  extend  to  tor- 
tious entries ;  for  if  a  purchaser  is  tortiously  evicted, 
or  disturbed,  he  has  his  remedy  at  law ;  and  if  he  is 
l^ally  evicted,  he  has  his  action  on  the  covenant. 
Whereas  if  general  covenants  for  a  title  should  be 
construed  to  extend  to  tortious  evictions,  a  way.  might 
be  opened  for  secret  practices,  and  combinations,  be- 
tween a  purchaser  and  strangers;  that  the  purchasers 
might  recover  damages  from  the  covenantors.  And 
this  construction  has  been  confirmed  in  the  following 
modem  case. 

J4.  Apeison  conveyed  certain  lands  in  the  pro-  Dudley  r. 
viaw  of  New  York  in  America,  to  a  purchaaer,  in  f^j^ 
eoniideratioH  of  1,200  /•;  and  covenanted  that  the  pur-  584. 
chaser  should  enjoy  the  lands  without  the  let,,  trouble, , 
hindelimce,  &c«  of  the  vendor  or  his  heirs,  and  of  every . 
other  person  or  persons  whomsoever.    The  States  of 
America  seised  the  lands,  for  an  act  done  previous  to 
the  conveyance.    An  action  was  brought  in  the  Court 
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of  King's  Bench  at  Westminster,  on  tkis  covenant; 
and  upon  a  demurrer,  the  Court  was  of  opinion  that 
the  action  did  not  lie  i  for  even  a  warranty,  which 
was  conceived  in  terftis  more  general  than  this  cove- 
nant, had  been  restrained  to  lawful  interruptions. 

55.  But  where  a  person  covenants  to  save  tHe  pur' 
chaser  harmless  from  all  acts  of  a  particular  person, 
there  the  vendor  is  bound  to  defend  the  purchaser 
against  the  entry  of  that  person,  whether  by  title  or 
not 

56.  Thus,  where  a  lessor  covenanted  to  save  hann^ 
less  the  lessee  concerning  the  premises,  and  the  pro- 
fits thereof  to  be  received,  against  J.  D.  parson  of  S. ; 
afterwards  the  lessee  was  ejected  by.  J.  D«  without 
title ;  the  covenant  was  held  to  be  broken. 

57.  So  where  the  covenant  is  against  all  claims  to 
a  particular  right,  it  will  extend  to  tortious,  as  well 
as  to  legal  claims. 

58.  The  defendant  leased  to  the  plaintiff  a  fium 
called  Dale,  and  there  being  a  pretence  of  a  right  of 
common  set  up  to  two  closes,  comprehended  in  the 
lease,  the  lessor  covenanted  with  the  lessee,  that  he 
should  quietly  enjoy  the  said  two  closes,  against  ail 
claiming  or  pretending  to  claim  any  right  in  them. 
Upon  this  covenant  the  lessee  brought  his  action, 
and  assigned  his  breach,  that  such  a  one  having  or 
pretending  to  have  a  claim,  time  out  of  mind,  did 
enter  upon  the  said  closes.  To  l^is  die  defendant 
demurred ;  and  it  was  insisted  by  his  counsel,  that 
the  covenant  only  extended  to  l^al,  not  t(^ous 
claims ;  and  therefore  tiiat  the  plaint^  should  have 
set  forth,  that  tlie  claim  of  him  who  ^tuibed  him 
was  a  legal  one.  But  the  Court  was  ot  opinion  that 
the  words  of  the  covenant  did  extend  to  all  intermp- 
tions  whatsoever,  and  so  was  the  plain  intent  aad 
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meaning  of  the  parties ;  for  if  it  was  to  extend  to 
legal  claims  only,  then  would  the  tenant  be  put  under 
the  hardship  of  trying  the  right  for  the  landlord ;  which 
was  the  very  thing  the  tenant  plainly  designed  to  pre- 
vent by  the  covenant.     Judgment  for  the  plaintiff. 

59.  Where  lands  are  conveyed  to  particular  uses, 
Instead  of  a  covenant  for  quiet  enjoyment,  the  words 
usually  inserted  are,  that  the  estates  conveyed  shall 
be  and  remain  to  the  uses  thereby  declared  without 
any  eviction,  &c.  ^ 

60.  By  the  fourth  of  these  covenants  the  lands  are  Free  from 
declared  to  be  free  from  all  incumbrances.    And  in  brances. 
17  Edw  IV*  it  was  held,  that  if  a  person  covenanted  ^ro.  Ab. 
with  another,  to  acquit  him  of  all  charges  issuing  Touch.  1 67. 
out  of  the  land,  and  after  by  parliament  the  tenth 

part  of  the  value^  out  of  the  issues  of  all  lands,  were 
given  to  the  King,  the  covenant  should  not  extend 
to  this.  But  if  parliament  had  given  the  tenth  palt 
eMtuum  terrcef  the  covenant  would  have  extended  to 
this,  as  well  as  to  rents,  commons,  and  such  Kke 
things,  wherewith  the  land  is  charged. 

61.  In  an  action  of  debt  upon  a  bend,  where  the  Hwimoud 
condition  was,  that  the  defendant  should  keep  harm-  Com.  Rep. 
less  the  plaintiff  ftom  all  jointures,  dowers,  annuities, 
damages,  claims,  and  all  other  incumbrances;  and 
should  perform  a  covenant  contained  in  a  certain  in- 
denture, whereby  the  defendant  conveyed  to  the 
plaintiff  and  his  heirs  a  messttage  and  lands,  &c.  and 
by  the  same  deed  Covenanted,  that  the  plaintiff  shcHdd 
have,  use,  possess,  and  enjoy  the  premises  aforesaid, 
quietly  and  peaceably,  without  any  impediment  fiWfti 
the  defendant,  his  heirs  or  assigns,  or  any  other  per- 
son ;' and  that  clearly  acquitted  and  exonerated  of  and 
irom  all  former  and  other  grants,  &c.  repts,  rent- 
charges,  arrears  of  rent,  statutes,  charges,  and  incum-' 


180. 


4S4 


ForApl^lier 
Astuiiuice* 


Rofewell's 

C««e. 

&  Rep.  19  6. 


Ui|gia- 
bottom's 

H  Rep.  18  b. 


2V&  XXXII.   Dcerrf.   O.  xxv.  S  61-^^. 

brances  whatsoever.  The  plaintiff  assigned  for  breach 
that  the  tenements  wene  charged  and  chaigeable  with 
a  rent  of  lis.  6d.  to  be  paid  to  the  lord  of  the  manor 
of  W.  of  whom  the  said  tenements  were  held,  under 
the  said  rent  and  other  services.  The  defendant  by 
his  rejoinder  said*  that  the  rent  of  lis.  6 d.  aforesaid 
was  payable  to  the  lord  of  that  manor,  as  a  quit  renti 
incident  to  the  tenure  of  those  lands ;  and  that  the 
plaintiff  iras  not  molested  for  any  arrears  of*  that  rent^ 
payable  before  the  making  of  the  indenture  aforesaid* 
The  plfdotaffmaintained  his  replication,  and  the  defend- 
ant his  rejoinder;  and  upon  this  there  was  a  demurrer ) 
and  the  question  was,  if  this  covenant  was  broken  ? 
and  it  was  resolved  by  the  whole  Court,  without  any 
difficulty,  that  it  was.  For  the  defendant  had  ex* 
pr^ssly  covenanted  with  the  plaintiff  upon  his  purchase, 
that  he  should  have  the  lands  discharged  of  all  rents} 
and  therefore  they  ought  to  be  discharged  <^  this 
rent,  as  well  as  of  all  others ;  for  a  quit  rent  is  a 
TQlOi  i  and  judgment  was  given  for  the  plainti£ 

15S.  By  the  fifth  of  these  covenants,  the  grantor 
biiids  hi(iwe|f  and  his  heirs  to  make  all  such  furdier 
assurances  pf  the  lands  as  shall  be  lawfully  and  rea^ 
smt^ly  req^ured  by  the  grantee. or  his  heirs,  or  their 
counsel. 

6^p  It  was  resolved  in  ,35  £liz.,  that  if  a  man  bar* 
gains  and  sells  li^ds  in  fee,  and  covenants  to  make 
further  assurance,  as  the  counsel  of  the  bargainee 
shall  advise;  the  bargainee  himself,  though  he  be 
learned  in  the.  law,  cannot  devise  the  assurance,  but 
some  of  his  couQsel  must  devise  it. 
.  64.  It  was  resplyed  in  S9  &  30  Bli^.,  that  where  a 
person  was  bound  to  mdce  such  assumnce  in  tl^e  law 
as  the  counsel  of  the  obligee,  upon,  request  n^e. 
should  advise ;  and  after  J.  S,  was  of  counsel  witb 
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the  obligee,  tad  ^ve  his  advice  to  the  obligee,  that 
the  obligor  should  make  a  certain  assurance;  and  the 
obligee  gave  notice  to  the  obligor  of  the  said  advice, 
and  required  him  to  perform  it :  he  ought  to  perform 
it,  otherwise  the  condition  is  broke.  For  it  was  more 
convenient  that  the  counsellor  should  ^v^  his  advice 
to  the  obligee,  than  to  the  obligor. 

0^5.  Where  a  man  is  bound  to  make  such  assurance  Touch.  167. 
as  A.  or  his  heirs,  or  their  counsel,  shall  devise  ;  A. 
or  his  hcfirs  must  take  care  that  in  time  they  have  an  Heron  v. 
assurance  reasonably  drawn,  and  ready  to  be  sealed,  ^reyne* 
and  to  tender  it  to  him,  that  is,  to  seal  it  j  for  till  750/     ^ 
then,  thiere  can  be  no  breach  of  covenant. 

66.  There  is  a  clause  in  the  register  acts,  6  Ann.  infw,  c.  28. 
c.  35.  S  30.  and  8  Geo.  11^.  c.  6.  S  ^5.,  by  which  deeds 

of  bargain  and  sale  of  lands  lying  in  the  east  and 
north  ridings  of  Yorkshire  may  be  enrolled  there. 
And  that  the  words  grant,  bargain,  and  sell,  in  such 
deeds,  shall  operate  as  coveriariis  for  the  title. 

67.  Covenants  for  the  title  are  real,  and  pass  to  the  p^^  ^j^i^ 
heirs  of  the  purchaser,  and  to  all  persons  claiming  the  Land. 
under  him,  who  may  maintain  actions  upon  them 
against  the  vendor,  his  heirs  and  assigns,  and  also 
against  his  executors  or  adniinTstrators.     Nor  is  it 
material  whether  the  purchasers  acquire  their  estates 

by  common  law  conveyances,  or  by  those  derived 
from^he  statute  of  uses. 

68J  Hie  diefeiidaht  by  indeiituife  enfeofied  J.  S.  of  Middleitiore 
certain  lands,  arid  covenanted  for  himself  and  his  cro.^Car.*^* 
hi&^j  witKthe  feoflee,  his  heirs  and  assigns,  to  make  503. 
farther  assurance  up6ri  request,  which  lands  J.  S. 
conveyed  to  the  plainti£^  who  brought  an  action  on 
the  cbvenah't,  because  the  defendant  did  not  levy  a 
fine  up6i!i  ue  plaintiiQPs  request.   All  the  Court  agreed 
thai  the  covenant  went  with  the  laud ;  and  that  the 
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assignee,  at  the  common  law,  or  at  least  by  the 
statute,  should  have  the  benefit  thereof. 

69-  llachel  Boys  and  her  son  conveyed  a  copy- 
hold estate  to  a  mortgagee,  by  lease  and  release,  and 
covepanted  for  further  assurance.  Tiie  son  died  \ 
and  the  mortgagee  filed  his  bill  against  the  customary 
heir  of  the  son,  who  was  an  infant ;  praying  that  he 
might  be  decreed  to  surrender  the  estate  to  the 
plaintiff. 

The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  said  he 
was  clearly  of  opinion,  that  this  covenant  was  a  con- 
tract for  a  valuable  consideration,  affecting  the  landi 
and  would  affect  the  heir.  And  by  the  decree  it  was 
declared,  that  the  covenant  in  the  mortgage-deed 
bound  the  land  descended  to  tlie  defendant 

70.  Covenants  entered  into  by  a  purchaser  with 
the  vendor-j  respecting  the  land,  or  finy  thing  issu- 
ing out  of,  or  annexed  to  the  land,  will  also  mn  with 
it,  and  charge  the  heirs ;  and  also  the  assiguees  of 
the  purchaser,  provided  there  is  a  privity  of  estate 
between  them.  But  although  ther^  be  a  privity  of 
estate  at  the  time  of  the  covenant,  yet  if  a  subse- 
quent purchaser  does  not  take  the  estate  of  the  ori- 
ginal purchaser,  he  will  not  be  bound  by  the  cove- 
nant ;  because  there  is  no  privity  between  him  aod 
the  original  vendor. 

71.  Covenants  for  the  title  to  lands  have  long 
ceased  to  be  general,  and  are  now  usually  restrained 
and  qualified-according  to  the  nature  of  the  vendor's 
title  ;  sometimes  to  the  acts  of  the  vendor  himself, 
sometimes  to  that  of  himself  and  his  immediate  ances- 
tors. And  although  where  covenants  are  several, 
and  of  distinct  natures,  restrictive  words  annexed  to 
one  of  them  will  not  be  applied  to  the  others ;  yet 
where  all  the  covenants  have  the  same  object,  and 
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testrictive  words  are  annexed  to  the  first  of  them,  Gainsford  v. 
they  will  be  considered  as  extending  to  all  the  others.  ^  saund.58 

72.  In  an  actiori  of  covenant,  the  plaintiff  declared  Nervin 
on  a  feoflinent  of  lands,   wherein  the  defendant's  3  £^^"4^ 
testator  covenanted,  that  notwithstanding,  any  thing  Broughton 
by  him  done,  he  was  seised  in  fee,  &c.  without  any  liyer "  240, 
condition,  &c.  ;    2dlyi  That  he  had  full  power  to 
sell }  3dly,  That  the  lands  were  clear  of  all  incum^^ 
brances  by  him  or  his  father ;  and,  4thly,  That  the 
feoffee  should  enjoy  against  all  persons  claiming  under 
him,  his  father  and  grandfather ;  and  assigned  the 
breach,  that  the  testator  had  no  power  to  sell.    Upon 
demurrer  it  was  agreed,    that  these  were  distinct  / 

covenants ;  and  three  Judges,  against  North,  Chief 
Justice,  held,  that  when,  by  the  first,  he  only  cove- 
nanted against  his  own  acts,  it  could  never  be  in- 
tended that  immediately,  by  another  covenant  of  the 
same  effect,  he  would  covenant  against  the  whole 
worid^ 

73.  In  a  conveyance  of  an  estate  in  fee,  the  vendor,  Brownmg 
after  warranting  the  lands  to  the  vendee  and  his  2Bol?&Pulh 
heirs,  against  himself  and  his  heirs.,  covenanted,  that  13. 
notwithstanding  any  act  done  by  him  to  the  contrary, 
he  was  seised  in  fee,  &c. ;  and  that  he  had  good 
right,  full  power,    and  lawful  authority   to  convey 
and  assure  the  same  to  the  vendee,  and  his  heirs  and 
assigns,  in  manner  aforesaid.  The  vendee  was  evicted 
by  a  person  claiming  under  a  title  paramount  to  that 
of  the  vendor.     An  action  of  covenant  was  brought 
by  the  vendee  against  the  representatives  of  the  ven- 
dor ;  and  it  was  contended  upon  his  part,  that  the 
words  good  right,  full  power,  &c.  extended  to  all 
persons  whatever,  and  consequently,  that  the  vendee 
was  entitled  to  recover  his  purchase  money.    But  the 
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Court  held,  that  these  word*  were  either  a  pMoJ; 

the  preceding  ^ecml  covenant^ ;  oi:  if  not,,  that  they 

were  qualified  by  idl  the  oth^  fecial  cqvenants, 

'   which  restrained  the  covenants  to  the  acts  of  the 

Vendor  ai^d  his  heirs^  and  those  claiming  under  him. 

Ifioweliv.  74*.  In  a  conveyance  of  lands:  made  in  iTSS,  the 

u^Eut^ess.  ^^l^^^wi^  covenanted,  that  for  and  notwithstanding 

any  act,  &c.  by  them,  or  any  or  either  of  them  doae 
to  the  contrary,  they  had  good  right  to  convey ;  and 
also  that  they,  or  some  or  one  of  them,  for  and  not* 
withstanding  any  stich  matter  or  thing  as  aforesaid* 
had.good  right  and  full  power  to  grant,  &c.;  and 
likewise  that  the  releasee  should    peaceably  and 
quietly  enter,  hold,  and  enjoy  the. premises .gianted> 
without  the  lawful  let  or  disturbance,  of  the  releasors 
or  their  hdrs  or  assigns,  or  for  or  by  any  other  person. 
or  persons  whatsoever  j  and  that  the  releasee  diould^ 
be  kept  harmlesa  and  indemnified  by  liie  rdeasor^* 
and  their  heirs,  against  all  other  titles,  chaises,  &c* 
save  and  except  the  chief  rent  issuing  and  payaUe 
out  of  the  premises  to  the  lord  of  the  fee» 

The  Court  of  K.  B.  held  that  the  generality  of  the 
covenantfor  quiet  enjoyment  against  the  releasocs  and 
their  heirs,  and  any  other  person  orpersons  whatever, 
was   not  restrained  by  the  qualified  covenants:  for 
good  title  and  right  to  convey,  for  and  notwith- 
standing any  act  done  by  the  releasors  to  the  coi^ 
trary. 
According  to      7^«  With  respect  to  the  restrictions  annexed  tathe 
the  Vendon    "^^'^  covenants  for  the  title  in  modern  conveyances^ 
Post,  Works.  ^^'  Feame  says, — **  Regularly  a  vendor ;  whO;  pur- 
no.  chases  lands  himself    with  proper  covenafits  from 

those  who  convey  to  him»  cannot  reaaoliably  be.  re- 
quired  to  covenant  further  than  against: himself ^ukI 
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those  claiming  under  him.  This  is  a  practice  founded/ 
in  reason,  where  the  vendee  obtains  the  fuU  benetit 
oF  all  the  covenants  in  the  conveyance  to  the  vendor, 
to  the  same  extent  as  his  vendor  had  them,  by  ob^ 
taining  the  possession  of  the  deeds  containing  those 
covenants.  When  the  vendor  has  parted  with  his 
means  of  claim  or  remedy  against  his  grantor,  for 
breach  of  his  covenants,  and  transferred  them  to  the 
purchaser  by  delivery  of  the  deeds,  and  such  vendee 
comes  into  the  vendor's  place  in  that  respect,  by  the 
acquisition  of  such  deeds ;  it  would  be  unreasonable 
that  the  vendor  should  make  himself  liable  for  any 
such  breach.  He,  by  departing  with  the  means  of 
remedy  or  compensation,  ihust  be  understood  to  have 
discharged  himself  from,  and  the  vendee,  by  accept- 
ing those  means,  to  have  taken  upon  himself  th& 
peril  or  risk  of  such  breach,  and  the  duty  of  enforc- 
ing its  remedy  or  compensation." 

76.  There  are  some  exceptions  to  this  rule,  for 
where  the  title  deeds  are  not  delivered  up  to  the- 
vendee,  the  covenants  should  extend  to  the  acts  of 
the  person  from  whom  the  vendor  purchased  the 
estate.  Thus  Mr.  Feame,  in  thiB  opinion,  of  which 
a  part  has  been  already  transcribed,  procedes  in 
these  words : — "  But  this  principle,  I  think,  does  not 
apply  to  those  cases  where  the  vendor  does  not  depart 
with,  nor  the  vendee  acquire,  the  deed  containing 
the  covenants  for  the  title  against  the  acts  of  suck 
grantors :  whilst  the  vendor  retains  in  his  own  hands 
the  immediate  means  of  indemnity,  which  he  thought 
proper  to  require  of  his  grantor,  it  seems  but  reason^ 
able  that  he  should  engage  for  the  like  indemnity  ta 
his  own  vendee,  and  rely  upon  the  indemnity  he  has 
obtained  for  his  own  counter-security.  It  is  not,  I 
tfiinky  sufScient  to  say  that  the  covenant  to  f^oduce 
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his  purchase  deeds  will  entitle  the  vendee  to  the 
benefit  thereof,  when  produced.  Such  a  covenant 
cannot  ensure  the  production  of  them,  which  may  be 
prevented  by  accidents,  for  which  the  vendor,  in 
whose  custody  the  deeds  are,  ought  to  be  the  sufferer, 
rather  than  the  vendee;  who,  by  not  having  such 
possession,  could  not  in  any  degree  be  accessary  to 
^  the  occasion  of  their  loss,  or  by  any  means  or  care 
have  prevented  it.  There  seems  more  reason  on  the 
other  side  to  say,  it  is  sufficient  for  the  vendor  that, 
when  called  upon  by  the  covenants  entered  into  by 
him  to  the  vendee,  for  enjoyment,  &c.,  he  haa  his  rcf- 
medy  over  to  the  same  extent,  upou  his  grantors ;  of 
which,  as  he  retains  the  means  in  his  custody,  he  is 
bound  to  look  to  the  preservation  of  those  means,  and 
liable  to  the  resort  to,  and  due  enforcement  of  themn 
and  to  bear  the  consequence  of  their  loss." 

77.  It  would  be  impossible  to  lay  down  such  a 
general  rule  on  this  subject,  as  would  be  applicable 
to  the  variety  of  cases  that  may  occur  in  practice  : 
but  it  follows,  from  the  principles  statedby  M r.  Feame, 
that  where  the  vendor  makes  his  title  by  desqent,  and 
his  ancestors  have  been  in  possession  of  the  estate  for 
upwards  of  sixty  years,  he  ought  to  covenant,  not 
only  against  his  own  acts  (which  every  vendor  is 
bound  to  do),  but  also  against  the  acts  of  all  his  an- 
cestors. Where  the  ^state  has  been  purchased  by  an 
aticestor  of  the  vendor  within  sixty  yearsj^  who  ob- 
tained proper  covenants  for  the  title  from  the  person 
of  whom  he  purchased,  the  vendor  (giving  up  the 
title  deeds)  is  only  bound  to  covenant  against  the  acts 
of  such  purchasing  ancestor,  and  of  those  interm^^ 
diate  ancestors  through  whom  the  estate  has  been 
transmitted,  to  him.  And  where  the  vendor  has  him- 
self  pmxhased  the  estate,  and  has  obtained  propv 
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covenants  for  the  title,  he  is  only  bound  (giving  up 
the  title  deeds)  to  covenant  against  his  own  acts ; 
for  in  each  of  those  cases  the  purchaser  will,  by  thp 
possession  of  the  title  deeds,  have  a  regular  series  of 
covenants  to  protect  his  title,  up  to  that  period  when 
the  statutes  of  limitations  will  secure  him  against  all 
claims  whatever, 

78.  Where  the  vendor  derives  his  title  under  a  Uoyd  v. 
will,  or  ia  voluntary  conveyance,  without  any  cove-  j^f^^  * 
nantd  for  the  title,  he  is  bound  to  covenant  against 

the  acts  of  the  devisor  or  grantor.  And  where  an 
estate  is  sold  by  persons  who  have  no  beneficial  in- 
terest, such  as  trustees,  or  assignees  of  a  bankrupt,  they 
are  only  bound  to  covenant,  that  they  have  done  no 
act  to  incumber  the  estate.  But  where  there  is  a 
defect  in  the  title,  a  purchaser  has  a  right  to  cove- 
nants against  all  persons,  claiming  a  lawful  title  to 
the  estate.  And  where  a  purchaser  consents  to  take 
a  defective  title,  relying  for  his  security  on  the  ven- 
dor's covenant,  this  should  be  particularly  mentioned 
to  be  the  agreement  of  the  parties :  for  otherwise,  as 
the  defect  was  known,  it  might  be  contended  that 
the  covenants  for  the  title  should  not  extend  to  war- 
rant it  against  such  particular  defect. 

79.  With  respect  to  the  persons  who  are  held  to  Who  are 
claim  through  the  vendor,  or  any  of  those  against  under^thc^ 
whose  acts  the  vendor  covenants,  or  by  their  default,  Vendor,  &c. 
it  was  resolved  in  20  Ja.  I.  that  if  a  person  pur-  Butler  v, 
chases  lan^s  to  himself  and  his  wife,  and  to  his  heirs  SS*,^°  339"* 
in  fee  ;  and  then  makes  a  lease  for  years  of  them  to  Cro.  Ja.  657. 
J.  S.,  and  covenants  that  the  lessee  shall  quietly  hold 

and  enjoy  the  premises,  without  the  let  of  the  lessor, 
his  heirs  or  assigns,  or  of  any  other  person,  by  or 
through  his  or  their  means,  title,  or  procurement; 
land  after  the  lessor  dies,  and  his  wife  enters  and  dis^^ 
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turbs  the  lessee ;  the  covenant  is  broken.    For  her 
claim  is  by  means  of  her  husband. 
Palm.  340.         80.  In  this  case  Mr.  Justice  Doddridge  said,  if  a 

tenant  in  tail,  to  whom  the  estate  tail  was  made, 
created  an  estate,  and  covenanted  as  before,  and  the 
issue  ousted  the  covenantee,  the  covenant  was  broken; 
because  being  his  purchase,  the  descent  to  bis  issue 
was  by  his  means,  though  not  by  his  title.  But  if 
the  issue  made  an  estate,  and  covenanted  in  the  siune 
manner,  and  the  issue  of  the  issue  entered,  it  was 
not  broken,  because  they  were  in  not  by  his  means,  but 
by  descent.  So  if  there  was  a  lessee  for  life,  with  a 
remainder  over,  and  the  lessee  made  an  estate,  and 
covenant,  and  died,  and  the  person  in  remainder 
entered,  the  covenant  was  not  broken,  because  he 
was  in  by  the  feoffor,  not  by  the  lessee.  But  if  a 
person  enfeoffed  another,  upon  condition  to  be  re» 
enfeoffed  foi:  life,  with  remainder  over,  there  it 
would  be  otherwise,  because  by  his  procurement  and 
means. 
AnoD.  Godb.  81.  A  persQu  made  a  lease  for  life,  and  covenanted 
Palm.  340.     ^^^  himself  and  his  heirs,  that  he  would  save  the  lessee 

harmless  from  any  claiming  by,  from,  or  under  him. 
The  lessor  died,  and  his  wife  brought  a  writ  of  dower 
against  the  lessee,  and  recovered  j  the  lessee  brought 
an  action  of  covenant  against  the  hein  It  was  ad- 
judged against  the  heir,  because  the  wife  claimed 
under  her  husband,  who  was  the  lessor.  But  if  the 
woman  had  been  inother  of  the  lessor,  who  demanded 
dower,  the  action  would  not  have  lain  against  the 
heir ;  because  shei  did  not  claim  by,  from,  or  under 
the  lessor.     And  so  ^t  was  adjudged. 

82.  A  person  whose  title  is  derived  under  a  deed 
of  revopation  and  appointment  pf  new  us^  ffiU^t 
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be  conside^'ed  a^  a  perspn  claiming  by  or  through  the 
appointor. 

83.  Sir  John  and  Lady  A^tley  levied  a  fine  of  Lady  ^»rd  v. 
Astley's  estate,  to  the  use  of  Sir  John  for  life,  re-  Doug.  43. 
mainder  over ;  with  9,  power  to  Sii*  John  to  make 
leases,  and  a  joint  pow^r  of  revQcation.    They  after- 
wards revoked  the  u^s,  subsequent  to  the  estate  for 
life  and  power  of  leasing  to  Sir  John  Astley,  and  ap- 
pointed new  ones,  jto  Lady  Astiey  for  life,  with  inter-  ' 
mediate  remainder^,  remainder  to  Lord  TankervUle 
in  tail.     Sir  John  Astley  afterwards  made  a  lease,  not 
warranted  by  his  power ;  and  covenanted  that  the 
les^e  should  enjoy  the  pr^mise^,  without  any  inter- 
ruption from  him,  or  aoy  person  or  persons  clainuag 
or  to  claim,  by,  from,  or  under  Iiinoi*     When  Lord 
Tan^ceryille's  estate  came  into  possession,  he  took 
advantage  of  the  defect  in  the  leaae,  and  evicted  the 
lessee;  who  brought  his  action  upon  the  covenant 
against  the  executors   of  Sir  John  Astky:  they 
plfiaded  that  jLrord  Tankeryille,  at  the  time  of  his  entry 
into  the  premises,  and  evicting  the  plaintifi^  did  not 
claim,  nor  was  entitled  to  the  premises  by,  from,  or 
V|q4er  Sir  John  Astley. 

Lord  MansQeld  said,  justice  was  strongly  with  the 
plaintiff:  that  as  Sir  Jphn  Astley  was  a  necessary 
p^r^  to  the  second  declaration  of  U3es,  by  which  the 
estate  was  limited  tp.  Lord  Tankerville,  his  Lordship 
certainly  claim^ci  under  him,  within  the  meaning  of 
thjig  covenant.  That  undoubtedly  Sic  John  had  cove^ 
QsuQLjted,  against  his.  own  acts,  and  the  new  limitattops 
w$r^  created  by  one  of  his  acts.  Judgment  was  given 
%1  tb^  plaintifi; 

84^.  Where  a  person  conveyed  an  estate,  and  cove-  Howes  ▼. 
nanted  with  thjB  vendee  for  quiet  enjoyment,  with*  ?S!^^  401 
out  any  eviction,  or  interruption  by  the  vendor,  or 
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^any  person  claiming  under  him,  or  by,  through,  w 
with,  his,  their,  or  any  of  their  acts,  means,  default, 
or  procurement :  and  a  quit  rent  was  payable  out  of 
the  lands,  which  became  due  before  the  vendor  came 
into  possession,  but  was  in  arrear  at  the  time  of  the 
sale ;  it  was  held  to  be  a  breach  of  the  covenant. 
And  Lord  EUenborough  said,  if  it  were  in  arrear  in 
the  vendor's  lifetime,  it  was  a  consequence  of  law 
that  it  was  by  his  default,  in  respect  of  the  party 
-  with  whom  he  covenanted  to  leave  the  estate  unin- 
cumbered. 
Who  arc  85.  All  persons  who  convey  lands,  in  their  own 

covenant  for  ^ght,  and  for  a  valuable  consideration,  are  bound  to 
the  Title.       enter  into  the  usual  covenants  for  the  title.    And 

when  the  practice  of  conveying  or  devising  lands  to 
trustees,  upon  trust  to  sell,  became  frequent,  it  was 
laid  down  as  a  rule  among  conveyancers,  that  the 
persons  entitled  to  the  money  to  arise  from  such  sale, 
were  bound  to  enter  into  the  usual  covenants  for  the 
title.  For  as  they  had  the  beneficial  interest  in  the 
land,  they  ought  to  be  considered  in  equity  as  the 
owners. 
Lloyd  V.  86.  T.  Lloyd  devised  certain  estates  in  the  Isle  of 

3  Atk.  264.     Anglesea,  and  county  of  Caernarvon,  to  trustees ; 

upon  trust,  out  of  the  rents  and  profits  thereof,  or  by 
selling  or  mortgaging  the  same,  to  raise  such  sums 
as  should  be  sufficient  to  discharge  a  mortgage  af* 
fecting  an  estate  which .  the  testator  had  settled  b) 
deed  on  Mrs.  Hester  Webb,  as  also  all  his  just  debts. 
Upon  a  bill  for  carrying  the  trusts  of  the  will  into 
execution,  the  estates  in  Anglesea  and  Caernarvon 
were  sold  for  27,000/.  and  a  draft  of  the  conveyance 
was  prepared  by  Mr.  Booth,  as  counsel  for  the  pur- 
chaser, to  which  Mrs.  Webb  was  a  party,  and  made 
to  enter  into  the  usual  covenants  for  the  title.    The 
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counsel  for  the  grantors,  Mr.  Weldon,  together  with 
Mr.  Lane,  objected  to  the  draft,  and  gave  their  opinion 
that  Mrs.  Webb  was  not  bound  to  enter  into  any 
covenants  for  the  title.  The  draft  was  again  referred 
to  Mr.  Booth,  who  supported  his  former  opinion ;  and 
contended  that  where  a  person  devised  an  estate  to 
trustees,  upon  trust  to  sell  and  pay  over  the  money 
to  J.  S.,  and  the  trustees  contracted  with  a  purchaser 
for  the  sale  of  the  estate ;  there  J.  S.,  the  devisee  of 
the  money,  who  had  the  real  beneficial  interest  in  the 
estate,  must  covenant  for  the  title :  and  that  this  was 
every  day's  practice.  The  Master,  to  whom  the  draft 
of  the  conveyance  was  referred,  reported,  that  Mrs. 
Webb  was  not  bound  to  enter  into  covenants  for  the 
title. 

Upon  exceptions  being  taken  to  this  report.  Lord 
Hardwicke  made  the  following  order  :— 

"  Let  the  exception  be  allowed,  and  let  the  Master 
alter  the  draft  of  the  conveyance^  by  inserting  therein 
proper  covenants  from  Mrs.  Webb,  against  her  own 
acts,  and  the  acts  of  Mr.  Thomas  Lloyd  her  devjsor, 
as  to  so  much  as  she  would  be  benefited  by  the 
estate.** 

87.  In  a  modem  case,  where  an  estate  was  devised  Wakcman  ?. 

^,     ,  ^  Ds8.  of  Rut- 

to  trustees^  upon  trust  to  sell  the  same  tor  payment  laod,  3  Ves. 

of  debts,  and  the  interest  of  the  residue  of  the  money  |^-  ^^* 

was  given  to  several  persons  for  life,  and  after  their  Ca.  145. 

deaths,  the  principal  to  go  totheir  children ;   it  was 

held'  that  the  purchaser  was  not  entitled  to  covenants 

for  the  title  from  the  persons  who  took  life  estates ; 

but  still  it  m^y  be  laid  down,  that  where  the  money 

to  arise  from  the  sale  of  an  estate,  is  absolutely  given 

to  two  or  more  persons,  they  are  bound  to  enter  into 

the  usual  covenants  for  the  title. 

88.  Where  all  the  money  to  arise  from  the  sale  of 

an  estate  is  to  be  applied  in  payment  of  debts,  a  ( 
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purchaser  can  only  require  a  covenant  from  the  trus- 
tees or  devisees,  that  they  have  done  no  act  to  in- 
cumber. It  is  tiie  same  where  a  purchase  is  made 
from  the  assignees  of  a  bankrupt. 

89.  Wilii  respect  to  the  remedies  to  which  pur- 
chasers are  entitled  under  these  covenants^  they  are 
of  three  kinds :  l^  Where  the  estate  is  evicted.  2". 
Wliere  it  is  incumbered.  3°.  Where  the  defect  in  the 
title  may  be  supplied  by  some  further  act.  As  to  the 
first,  where  a  purchaser  is  evicted  by  any  person 
claiming  under  the  vendor,  or  any  of  those  against 
whose  acts  the  covenants  extend,  he  may  maintain 
an  action  at  law  for  the  restoration  of  his  money* 
But  if  the  express  covenants  be  not  broken,  he  can- 
not get  back  his  money. 

90.  An  administrator  having  found,  among  the 
papers  of  the  deceased,  a  mortgage  for  1200/1,  assigned 
it  over  to  a  stranger,  in  consideration  of  the  said 
sum  of  1200/,  which  was  paid  to  him;  and  in  the 
deed  of  assignment  the  administrator  covenanted 
that  neither  the  deceased,  nor  himself,  had  done  any 
act  to  incumber  the  mortgaged  estate.  The  mortgage 
deed  turned  out  to  have  been  forged ;  and  after  six  years 
had  elapsed,  the  assignee  brought  an  action  ofasstmjh 
sit  against  the  administrator,  for  money  bad  and 
received  to  the  plaintifTs  use.  The  defendant  pleaded 
the  general  issue;  and  the  statute  of  limitations. 
The  plaintiff  replied,  and  stated  that  the  recitals  in 
the  indenture  of  assignment  were  false,  inasmuch  as 
there  never  was  any  indenture  of  mortgage^  and  that 
by  fraud  and  imposition  the  plaintiff  was  induced  to 
pay  the  said  sum  of  1200/.  To  this  replication  the 
defendant  demurred  generally. 

Lord  Mansfield. — "  The  basis  of  the  whole  argu- 
ment is  fraud,  and  the  question  is,  whether  fraud  is 
^ny  where  asserted  in  this,  replication.    There  may 
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be  many  cases  where  the  assertion  of  a  fake  fact, 
though  unknown  to  be  false  to  the  party  making  th& 
assertion,  will  be  fraudulent ;  as  in  the  case  of  Sir 
Crisp  Gaseoyne,  who  insured  a  life,:  and  affirmed  it 
was  as  good  a  life  as  any  in  England,  not  knowing, 
whether  it  was  or  was  not.  There  may  be  cases  too 
wliich  fraud  will  take  out  of  the  statute  of  limitations^ 
but  here  every  thing  alleged  in  the  replication  may 
be  true,  without  any  fraud  on  the  part  of  the  ,de- 
fendant-  He  is  administrator  with  the  will  annexed, 
who  finds  the  mortgage  deed  amongst  the  papers  of 
his  testator,  without  any  arrears  of  interest,  and  parts 
with  it  bondjidef  as  a  marketable  commodity.  If  he 
had  discovered  the  forgery,  and  had  then  got  rid  of 
the  deed,  as*  a  true  security,  the  case  would  have  been 
very  different ;  he  did  not  covenant  for  the  goodness 
of  the  title,  but  only  that  neith^  he  nor  the  testator 
had  incumbered  the  estate.  It  was  incumbent  on 
the  plaintiff  to  look  to  the  goodness  :ofit.'^ 

91  •  But  if  the  purchaser  be  evicted  before  any,  con-  C^ripps  ?. 
veyance  to  him  is  executed,  having  paid  the  purchase  5  xerm  R. 
money,  he  may  recover  it  back  in  an  action  for  ^^' 
money,  had  and  received ;  even  though  the  covenants  Johnson,  ' 
in  the  intended  conveyance  do  not  extend  to  the  3^8.&Pull. 
title  under  which  the  estate  was  recovered. 

92.  A  court  of  equity  proceeds,  in  cases  of  this 
kind,  upon  the  same  principle  as  a  court  of  law.^  For 
unless  there  is  fraud,  in  concealing  the  defect  in 
the  title,  the  Court  will  not  interfere. 

93^  William  Davy  devised  certain  estates  to  his  son  Urimton 
Wiliiam  for  life,  remainder  to  his  first  and  other  sous  in  ^i^^  ^J  ^^r. 
tail  male,  remainder  to  Sir  Robert  Ladbroke  andLyde  1794.  MSS. 
Browne,  their  heirs  and  assigns,  as  tenants  in  common ; 
and  devised  all  the  residue  of  his  real  estate  to  his  bro- 
ther William  Pate,  his  heirs  and  assigns  for  ever.    Sir  i 
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Robert  Ladbroke  died  in  the  lifetime  of  the  testator 
William  Davy,  the  son,  entered  on  the  estates,  upon 
the  death  of  his  father,  and  died  without  issue ;  having 
devised  his  estates  to  John  Minnyer,  Robert  Pate, 
and  Thomas  Butler,  in  trust  to  sell.     William  Pate, 
the  residuary  devisee  in  the  will  of  William  Dav)', 
the  father,  devised  his  reversion  expectailt  on  the 
death  of  William  Davy  junior,  to  Robert  Pate  m  fee. 
Barwell  Browne,  the  heir  of  Lyde  Browne,  and  Ro- 
bert Pate,  (who  conceived  himself,  as  residuary  le- 
gatee in  the  will  of  William  Davy,  the  father,  to  be 
entitled  to  the  moiety  devised  to  Sir  Robert  Lad- 
broke,  and  which  became  lapsed  by  his  death  in  the 
lifetime  of  the  testator),  sold  the  estate  for  a  valuable 
consideration  to  Urmston  the  plaintiff.     The  convey- 
ance recited  the  will  of  William  Davy  the  father,  the 
death  of  Sir  Robert  Ladbroke  in  the  lifetime  of  the 
testator,  the  death  of  William  Davy  the  son  without 
issue  J  and  that  William  Pate,  the  residuary  devisee 
in  the  will  of  William  Davy  the  father,  had  made  his 
will,  reciting,  that  in  case  of  the  death  of  William 
Davy  the  son,  without  issue,  he  would  become  en- 
titled to  the  moiety  of  the  estate  devised  to  Sir  Robert 
Ladbroke,  and  had,  by  his  said  will,  given  the  rever- 
sion of  his  said  moiety  to  his  son  (the  defendant),  in 
fee.     And  there  was  inserted  in  it  a  covenant,  that 
notwithstanding  any  act  done  by  the  defendant  or  his 
ancestors,  or  any  person  claiming  under  him  or  them, 
he  was  seised  in  fee  of  the  premises.     The  purchaser 
afterwards  discovering  that  Robert  Pate  had  no  title 
to  the  moiety  conveyed  to  him,  it  having  descended 
to  William  Davy  the  son,  as  heir  to  his  fathef,  and 
belonging  to  his  devisees ;  filed  a  bill  in  Chancery 
against  Pate,  praying  that  his  purchase  money  might 
be  restored  to  him.    The  defendant  demurred  to 
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the  bill  for  want  of  equity ;  and  the  demurrer  was  3  Ve«.  Jun. 
allowed. 

94.  Where  any  fraud  or  concealment  is  practised 
by  the  vendor,  by  which  the  estate  is  evicted,  though 
by  a  person  not  claiming  under  the  vendor,  or  any  of 
those  against  whose  acts  the  covenants  for  the  title 
extend,  the  purchaser  may  bring  an  action  on  the 
case,  in  the  nature  of  an  action  of  deceit,  against 
him  :  but  a  bill  in  Chancery  will  in  most  cases  be 
found  a  better  remedy ;  as  it  will  lead  to  abetter  dis- 
covery of  the  concealment,  and  the  circumstances 
attending  it ;  and  may  in  some  cases  enable  the  Court 
to  create  a  trust  in  favour  of  the  injured  purchaser. 

And  where  the  Court  cannot  satisfy  itself  of  the  fact,  Harding  f. 
an  issue  will  be  directed  to  try  whether  the  vendor  did  Nelthorpe, 
know  of  the  incumbrance,  at  the  time  of  the  sale. 

95.  With  respect  to  incumbrances,  if  any  are  dis- 
covered afler  the  execution  of  the  conveyance,  the 
purchaser  has  the  same  remedies  as  in  cases  of 
eviction. 

96.  With  respect  to  defects  in  the  title  which  may 
be  supplied  by  the  vendor  ;  where  any  such  are  dis- 
covered, after  the  execution  of  the  conveyance,  the 
vendor  may  be  compelled  in  equity  to  do  whatever 
is  necessary  to  supply  such  defect,  by  a  bill  for  a 
specific  performance  of  the  covenant  for  further  as- 
surance. The  transaction  must  however  be  free  from  Johnson 
all  objection,  otherwise  the  Court  of  Chancery  will  Z'^^^^' 
not  compel  the  performance  of  a  covenant  for  furtlier 
assurance. 

97.  It  is  laid  down  by  Lord  Cowper  that  a  cove-  Prec.  in  Cha. 
nant  for  further  assurance  will  not  help  the  case,  ^^^' 
where  the  original  conveyance  itself  is  void,  so  that 

if  a  man  covenanted  to  stand  seised  to  the  use  of  a 
mere  stranger,  and  covenanted  to  make  further  as- 
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sumnce,  the  covenant  depetiding  on  the  nature  of 
the  conveyance,  if  that  were  void,  the  coveiiant, 
which  was  only  auxiliary,  and  went  along  with  the 
estate,  must  be  also  void. 
Covenants  in  gg.  The  usual  covenants  in  a^^gnments  of  l^iaSe- 
ofL^holds.  l^^ld  estates,  are,  that  the  lease  is  valid*  iii  law,  not 

forfeited,  surrendered,  or  determined,  or  become  void 
or  voidable ;  that  the  assignor  h£ts  good  right  to 
assign ;  that  the  rent  has  been  paid,  and  the  cove- 
nants performed,  up  to  the  time  of  the  assignment ; 
for  quiet  enjoyment  during  the  tierm  ;  friee  from  in- 
cumbrances, without  any  restriction ;  and  for  further 
assurance. 

99*  The  assignee  is  a;ls6  bound  to  cdvehaiat  with 

the  assignor,  that  he  will  pay  the  rent,  and  pMom 

Staines  V.       the  covenants  in  futiite  j  and  indemhiiy  the  assignor 

iv«i?&        ft^tn  the  payment  and    performance  thereof  j  and 

Beam.  8.        this  latter  covenant  must  be  inserted,  thbu^lt  the 

assignor,  fnom  his  particular  situation,  is  not  bo  und 

to  covenant  for  the  title. 

Covenanu  lOQ.'  Where  the  title  deeds  ^  of  an  estate  are  re- 

£n^o?TWe  twined  by  the  vendor,  which  frequently  happens ; 

Deeds.  either  because  they  relate  to  a!  larger  estate  than  that 

which  is  sold,  or^fbr  any  oth^f  re&sons ;  the  punrfaaser 
is  entitled  to  a  covehaht  from  the  vendor  for  the 
production  of  them,  whenever  it  sh&II  be  necessary, 
in  support  of  the  ptrft^haSfer's  title.     And  this  covenant 
being  real,  will  run  ^ith  the  Idnd,'  and  extend  to  all 
VideFearne's  future  purchasers  of  it.     Butt  if  the  deed  containing 
Post.  U  3.      g^^J^   covenant  be  not    delivered  to  a  future  pur- 
chaser, he  will  then  be  entitled  to  a  nefw  covenant 
from  his  vendor  for  the  production  of  the  title  deeds. 
Covenants         lOl.  Covenants  for  renewal  liave  frequently  been 
S'lSaseT^  inserted  in  leases  j  and  are  of  two  Icindi ;  namely, 

covenants  for  granting  another  leise  of  the  thing 


Titk  XXXIL    Deed.    Ch.  xxv.  §  101,  102.  481 

demised ;  and  covenants  for  renewal,  not  only  on  the 
expiration  or  surrender  of  the  original  lease,  but  also 
on  the  expiration  or  surrender  of  all  future  leases 
made  under  such  a  covenant,  which  is  usually  called 
a  covenant  for  perpetual  renewal. 

102.  Bridges  demised  a  mill  with  the  appurte-  Bridges  y. 
nances,  to  Stapleton  for  21  years ;  and  covenanted  5  Bro!^Parh 
that  if  the  lessee,  his  executors,  administrators,  or  Ca«  6- 
assigns,  or  any  of  them,  should  at  any  time  there- 
after, before  the  expiration  of  the  term  thereby  de- 
mised, be  minded  to  renew  and  take  a  further  lease 
of  the  said  premises,  that  then  upon  application  made, 
at  any  time  before  the  last  six  months  of  the  said 
term,  the  lessor,  his  heirs  or  assigns,  should  grant 
such  further  lease  as  should  by  the  less.ee,  his  exe- 
cutors, administrators,  or  assigns,  be  desired,  without 
any  fine  to  be  demanded  therefore,  and  under  the  same 
rents  and  covenants  ordy  as  in  this  lease.  Upon  a  bill 
filed  in  the  Court  of  Exchequer  by  an  assignee  of  the 
lease,  against  the  lessor,  to  compel  him  to  grant  a 
further  lease  under  the  same  rents  and  covenants  as 
in  the  first  lease ;  the  Court  decreed  a  new  lease, 
which  was  settled  by  the  Lord  Chief  Baron,  and 
contained  a  covenant  to  grant  a  further  lease  at  the 
end  of  the  new  term. 

The  lessor  appealed  from  this  decree  to  the  House 
of  Lords,  insisting  that  it  was  erroneous ;  for  that  the 
covenant  for  a  further  lease,  after  the  expiration  of 
the  new  lease,  was  in  the  nature  of  a  perpetuity  upon 
the  appellant's  estate ;  and  might,  according  to  the 
decree,  be  demanded  from  time  to  time  continually  ^ 
which  was  contrary  to  the  intent  and  meaning  of  the 
covenant  in  the  first  lease,  and  of  the  parties  therctto. 
To  "which  it  was  answered  by  the  respondent,  that 
the  covenant  entered  into  by  the  appellant  to  grant 
Vol.  IV.  I  i 
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such  further  lease  as  should  be  demanded,  under  the 

same  rent   and   covenants  only  as  in   the  original 

lease,  was  the  only  foundation  and  encouragement 

which  the  parties  had  for  expending  so  much  money 

^lpon  the  demised  premises  as  they  had  done,  and 

accordingly  it  was  the  true  intent  and  meaning  of 

the  covenant,  that  the  lessee  should  be  at  liberty  to 

xenew  as  oflen  as  he  should  require. 

The  decree  was  affirmed. 

{*urnival  103.  Mr.  Crewe,  the  defendant's  grandfather,  made 

MSS ^Reo.    ^  ^^^^  to  one  Moor  fw  three  lives,  with  the  following 

3  Atk.  83.      covenants : — **  And  the  said  Tlio.  Moor,  for  himself, 

&c.  covenants,  grants,  and  agrees  to  and  with  the 
said  John  Crewe,  &c.  that  he  the  said  Tho.  Moor, 
&c.  shall  at  the  death  of  any  of  the  lives  before 
mentioned,  which  shall  first  happen,  pay  unto  the 
said  J.  Crewe,  his  heirs  or  assigns,  within  twelve 
months  next  ensuing  such  death,  68  /.  in  the  name  of 
a  fine,  to  add  one  other  life  to  the  remaining  two 
lives,  and  so  to  continue  the  renewing  this  lease  or 
leases,  paying  as  aforesaid  to  the  said  J.  Crewe,  his 
heirs  or  assigns,  68  /.  for  every  life  so  added  or  re- 
newed from  time  to  time.  And  the  said  J.  Crewe, 
for  himself,  his  heirs,  executors,  and  assigns,  doth 
covenant  and  agree  to  and  with  the  said  T.  Moor,  his 
executors  and  assigns,  that  he  the  said  J.  Crewe, 
"  .  his  heirs,  &c.  shall  and  will,  for  the  consideration  of 
Itte  said  68/.  as  aforesaid,  to  be  paid  to  the  said 
J,  Crewe,  his  heirs,  executors,  or  assigns,  at  Crewe 
Hall,  or  at  the  place  where  the  Hall  now  stands, 
seal  and  duly  execute  one  or  more  lease  or  leases, 
under  the  same  rents  and  covenants  with  these  pre- 
sents, and  thereunto  add  such  life  or  lives  as  shall 
be  there  and  at  such  time  nominated,  to  be  added  by 
the  said  Tho.  Moor,  his  executors  or  assigns,  within 
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the  term  or  space  of  twelve  months  next  after  the  • 
death  of  any  such  life  as  aforesaid.'' 

There  were  two  several  renewals,  by  adding  a  life 
in  1686  and  in  I709  ;  and  in  I74O  the  last  life  in  the 
original  lease  dropped,  one  of  the  added  lives  con- 
tinuing still  in  being.  The  plaintiff  Furnival,  who 
was  entitled  to  the  leases,  under  several  assignments^ 
brought  this  bill  against  the  defeqdant,  Mr.  Crewe, 
for  a  renewal  of  the  leases,  with  the  same  covenants 
for  renewal  as  in  the  original  leases.  The  question 
was,  whether  under  these  covenants  Mr.  Crewe  was 
now  compellable  to  renew  the  lease  ;  or  whether  the 
covenants  should  not  be  restrained  to  renewals'  only 
upon  the  original  lives  in  the  first  lease. 

Lord  Hardwicke. — This  bill  is  brought  to  have  the 
benefit  of  two  covenants  contained  in  two  several 
leases,  made  by  Mr.  Crewe  the  defendant's  grand- 
father; the  first  of  which  leases  was  made  when 
Mr.  Crewe  was  tenant  in  fee  of  his  estates,  the  other 
after  a  voluntary  settlement,  whereby  Mr.  Crewe 
was  become  but  tenant  for  life :  but  this  last  lease 
being  made  for  a  valuable  consideration,  must  pre- 
vail against  the  settlement.  None  of  the  original 
lives  dropped  during  Mr.  Crewe's  own  life,  but  after 
his  death  there  were  renewals,  with  the  same  cove- 
nants added  as  in  the  original  leases  ;  and  now  that  all 
th6  original  cestuis  que  vie  are  dead,  the  question 
arises  upon  the  construction  of  these  two  covenants, 
and  whether  the  obligation  on  the  part  of  the  tenant 
to  pay  the  fine,  and  on  that  of  the  landlord  to  grant 
a  new  lease,  was  intended  to  be  perpetual.  And  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  a  renewal 
of  the  leases,  with  the  same  covenants  for  renewal ; 
and  that  these  were  intended  for  perpetual  subsisting 
leases.     It  has  been  contended  that  the  words  in 
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Moor's  covenant,  so  to  continue  renewing,  &c.  could 
mean  only  the  adding  a  life  upon  the  falling  in  of 
any  of  the  original  ones^  but  not  upon  an  added  Jife. 
But  this  construction  satisfies  not  the  intent,  which 
was  notthe- continuing  of  the  estate,  barely  by  giving 
a  life,  but  by  filling  up  the  estate,  for  it  is  4iot  only 
siaid  lease,  but  leases ;  and  the  word  or^  is  here  to  1)6 
taken  Jbr-iand^  to  satisfy  the  intent,  which  waste  take 
in  the  new  leases,  the  last  as  well  as  the  original  one; 
and  the  covenant  on  ^the  4>art  of  the  lessor  to  grant 
under  the  same  rent  and  ^covenants,  takes  in  the 
covenant  for  renewal.    The  words,  next  after  ffie  deaths 
are  not  to  be  confined  to  the  lives  in  the  original 
lease,  but  extend  to  any,  whether  in  the  original,  or 
added  upon  renewal;   and  this  appears  from  the 
making  the  fine  payable  at  Crewe  Hall,  or  the  place 
where  the  Hall  now  stands  j  which  words,  though  they 
may  Jbe  said  not  to  be  of  much  weight,  yet  are  an 
evidence  of  the  intent,  that  the  lease  might  continue 
so  long  as  time  endured ;  since  neither  lessor  nor 
lessee  could  have  it  in  view  that  Crewe  Hall,  the 
family  seat,  might  be  demolished  in  three  lives.  It  has 
.    been  objected  that  no  breach  could  be  assigned  against 
the  heir  or  executor  of  the  lessor,  in  an  action  of 
covenant ;  but  I  think  there  might,  either  by  the  lessor 
or  lessee ;  and  if  so,  a  court  of  equity  may  properly 
relieve,  provided  there  be  no  objection  againstgranting 
such  relief;  either  from  the  nature  of  the  covenant 
itself  or  the  condition  of  the  person  seeking  the  benefit 
of  it.    1st.  Because  the  covenant  being  for  making  an 
estate  in  land,  a  court  of  equity  can  give  the  thing 
itself,  which  is  the  highest  and  most  adequate  re- 
medy ;  damages  only  being  recoverable  at  law.  2d. 
Because  ^t  law  the  remedy  could  only  be  against  the 
representative  of  the  lessor,  out  of  the  lessor's  assets, 
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which  would  be  recovering  out  of  another's  pocket ; 
whereas  this  is  against  the  land  itself.     It  was  next 
objected,  that  covenants  fpr  perpetual  renewals  were 
not  to  be  favoured,  being  in  effect  an  engaging  the 
inheritance.     But  this  being  a  contract  for  a  valuable 
consideration,  must  be  performed  ;  and  as  Mr.  Crewe 
the  grandfather  might  have  sold  the  fee,  so  might  he 
lay  what  charges  he  pleased  upon  it,  in  the  hands  of 
those  who  came  after  him.     In  England,  indeed,  these 
covenants  are  rare ;  but  in  Ireland  they  are  very  fre- 
quent.    Then  it  was  said  that  the  consideration  is 
not  adequate ;  but  I  cannot  from  the  evidence  judge 
of  that,  either  one  way  or  the  other.     And  this  is  a 
much  more  favourable  case  than  that  of  Bridges  v.  ante,  §  102. 
Hitchcock,  or  Hyde  v.  Skinner,  since  in  neither  of 
those  was  any  fine  to  be  paid ;  whereas,  in  the  pre- 
sent, a  fine  is  payable  upon  every  renewal ;  and  so  a 
benefit  stipulated  for  the  successors.     Another  ob^ 
jection  was  made  against  renewing,  that  the  successors 
might  not  all  of  them  have  such  an  estate  as  would 
enable  them  to  renew.     But  I  think  the  renewal  may 
and  must  be  made  according  to  the  nature  of  the  de- 
fendant Mr.  Crewe's  estate ;  and  if  he  be  but  tenant 
for  life,  though  he  cannot  covenant  for  his  heirs,  yet 
he  may  for  himself  and  all  claiming  under  him.     The 
case  of  Doctors  Commons  v.  Dean  and  Chapter  of  St.  i  Bro.ParL 
Paul's,  heard  by  Lord  King,  assisted  by  Lord  Ray-  ^^  ^^^* 
mond  &  J.  Price,  and  which  aflerwards  went  up  to 
the  House  of  Lords,  was  decreed  upon  a  particular 
reason.   There  the  Lords  confined  it  to  one  renewal, 
because  the  contrary  construction  would  have  been 
going  against  the  restraining  statutes,  whereby  eccle- 
siastical persons  can  grant  but  for  a  particular  term* 
Thit  of  Hyde  v.  Skinner  is  of  no  authority ;  it  was 
a  lease  without  any  fine  paid,  or  agreed  to  be  paid  ^ 
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and  by  the  report  seems  more  like  an  award  or  com- 
promise than  a  decree.  But  that  of  Bridges  v.  Hitch- 
cock is  an  authority  in  point,  only  not  so  strong 
as  the  present.  There  was  a  lease  for  21  years  with- 
out any  fine  or  covenant  on  the  part  of  the  lessee  ; 
as  there  is  here  only  a  covenant  on  the  lessor's  part, 
to  grant  a  new  lease,  xcith  the  same  covenants ;  and 
there,  upon  the  words  same  covcnafitSy  the  Court  de- 
creed the  new  lease  to  have  the  like  covenant  for 
renewal ;  and  though  it  was  said  there  had  been 
great  improvements,  yet  two  terms  might  well  be 
thought  a  reasonable  satisfaction.  I  therefore  think 
the  plaintiff  entitled  to  a  renewal,  under  the  same 
rents  and  covenants :  but  it  must  be  such  as  Mr. 
Crewe's  estate  will  enable  him  to  make, 
•ooke  104.  A  case  was  sent  out  of  Chancery  by  Lord 

Cowp?  8 19.     Bathurst,  for  the  opinion  of  the  Court  of  King's  Bench, 

stating  as  follows : — ^That  Robert  Booth  by  indenture 
demised  certain  premises  to  Otho  Cooke,  for  the  lives 
of  the  lessee  and  two  other  persons  ;  and  covenanted 
that  if  the  said  Otho  Cooke,  his  heirs  and  assigns, 
should  be  minded,  at  the  decease  of  the  three  per- 
sons named  in  the  lease,  or  any  of  them,  to  surrender 
his  indenture  and  take  a  new  lease  of  the  said  premises, 
and  thereby  add  one  new  life  to  the  then  two  in  be- 
ing, in  lieu  of  the  life  so  dying ;  that  then  the  said 
R.  Booth,  his  heirs,  &c.  upon  request,  on  such  sur- 
render of  the  lease  then  in  being,  and  upon  payment 
of  a  broad  piece  of  gold,  to  the  said  R.  B.  his  heirs, 
&c.  for  every  life  so  to  be  added,  in  lieu  of  the  life 
of  every  of  them  so  dying,  and  at  the  proper  cost  of 
the  said  Otho  Cooke,  without  demanding  any  further 
fine  for  the  same,  should  grant  and  execute  unto  the 
said  Otho  Cooke,  his  heirs,  &c.  a  new  lease  for  the 
lives  of  the  two  persons  named  in  the  former  lease  as 
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should  be  then  living,  and  of  such  other  person  as* 
the  said  O.  Cooke,  his  heirs  or  assigns,  should  nominate 
and  appoint,  in  lieu  of  *  the  person  named  in  the  pre- 
ceding lease,  as  the  same  should  respectively  happen 
to  die,  under  the  before-mentioned  annual  rent,  and 
the  same  covenants,  therein  contained.  The  lease 
was  dated  in  17^0,  and  there  bad  been '  successive 
renewals,  containing  the  same  clause  of  renewal  from 
the  time  of  a  former  lease  granted  by  the  ancestor  of 
Robert  Booth  in  1688,  down  to  the  date  of  the  lease 
in  question.  In  1773,  a  new"  lease  (one  of  the  lives 
having  dropped)irAvas  tendered  to  the  landlord  in  the 
same  terms  as  the  former  leases,  which  he  refused 
to  execute^,  because  it'  contained  a  covenant  for 
renewal* 

Lord  Mansfield  said,  tl>e  question  in  all  these  cases 
was,  whether  under  tfie  same  rents  and  covenants 
should  be  constiued  inclusive  or  exclusive  of  the 
clause  of  renewal ;  and  arguments  drawn  from  every 
part  of  the  agreement  were  material.  Here  the  parties 
theiiiselves  had  put  the  construction  upon  it,  for 
there  had  been  frequent  renewals,  and  in  all  of  them 
the  covenant  for  renewal  had  been  uniformly 
repeated.  How  then  should  the  Court  say  the 
conixar}-  ? 

The  Court  certified  their  opinion,  t;Jiat  a  like  cove- 
nant for  renewal  ought  to  be  inserted  in  the  new 
lease. 

105.  The  principle  upon  which  the  Court  of  King's 
Bench  founded  their  opinion  in  this  case,  has  been 
since  frequently  denied.  Lord  Alvanley,  when  Mas- 
ter of  the  Rolls,  has  said — "  I  strongly  protest  against  3  Vcs.298. 
the  argument  used  by  the  learned  Judges  in  Cooke  v. 
Booth,  as  to  construing  a  legal  instalment  by  the 
equivocal  acts  of  the  parties,  and  their  understanding  J 
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upon  it,  which  I  will  never  allow  to  affect  my  mind. 
That  case  was  sent  to  law  by  Lord  Bathurst: 
the  learned  Judges  thought  fit  to  return  an  answer 
to  the  Chancellor,  that  the  legal  effect  was  a  perpetual 
renewal,  upon  the  ground  that  by  voluntary  acts, which 
the  parties  might  or  might  not  have  done,  the  par- 
ties themselves  had  put  a  construction  upon  it  Lord 
Mansfield  made  it  his  chief  ground  ;  but  that  ground 
was  disapproved  by  Lord  Thurlow,  and  is,  I  think, 
totally  unfounded.  I  never  will  construe  a  covenant 
so.  I  never  was  more  amazed,  and  Mr.  Justice 
Wilson,  who  argued  it  with  me,  .was  astonished  at 
it.  When  it  came  back,  Lord  Bathurst,  not  having 
retained  the  great  seal  long  enough  for  it  to  come 
before  him  again,  it  came  before  Lord  Thurlow,  who 
said,  that  sitting  as  Chancellor,  when  he  asked  the 
opinion  of  a  court  oi'  law,  whatever  his  own  opinion 
might  be,  he  was  bound  by  that  of  the  court  of  law: 
therefore  he  decreed  a  renewal ;  but  said  he  should 
be  very  glad  if  Mr.  Booth  would  carry  it  to  a  superior 
Vide  6  Ves.    tribunal.     We  had  a  consultation,  and  I  wrote  to 

238 

9  Ves.  333-     Mr.  Booth  upon  it,  but  he,  being  only  tenant  for  life, 
Iggulden  V.     refused  to  appeal.*' 

Mav,  infra.  *^^      . 

106.  An  opinion  appears  to  have  formerly  pre- 
vailed, founded  on  the  authority  of  the  case  of  Bridges 
v.  Hitchcock,  that  a  covenant  to  renew  a  leas^  under 
the  same  rent  and  c&oenants  as  those  contained  in  the 
original  lease,  created  a  right  to  a  perpetual  renewal, 
the  covenant  for  renewal  being  included. .  But  this 
doctrine  has  been  long  since  exploded ;  as  appears 
from  the  following  cases. 
Hyde  v.  lOT/l  One  Skinner,  possessed  of  a  long  term  for 

2  p"wms.      y^^rs  of  a  house,  leased  it  for  five  years,  and  coVe- 
1 96.  nanted  for  himself  and  his  executors  to  renew  this 

lease  at  the  same  rent,  and  on  the  same  covenantSi 
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upon  the  request  of  the  lessee  within  the  term.  Lord 
Macclesfield  decreed  a  new  lease  for  SI  years,  but 
said,  that  though  the  lease  was  to  be  made  on  the  same 
covenants,  yet  that  should  not  take  in  a  covenant 
for  the  renewing  the  new  lease ;  forasmuch  as  then 
the  lease  would  never  be  at  an  end. 

108.  In  a  lease  made  by  the  defendant  to  plaintiff's  xaVoJ 
testator,  of  a  house  for  21  years,  there  was  a  cove- Compy  Harg. 
nant  that  the  defendants,  at  the  end  of  the  first  seven  \^'2^^T* 
years,  would,  upon  the  surrender  of  that  lease,  make 

a  new  lease  for  the  term  of  21  years,  at  the  same 
rent  and  with  the  same  covenants  as  were  reserved 
and  contained  in  the  old  lease.  The  bill  was  for  a 
specific  performance  of  this  covenant :  and  the  ques- 
tion was,  if  the  covenant  for  renewal  should  be  in- 
serted in  the  new  lease. 

Sir  Joseph  Jekyil,  M.  R.  was  of  opinion  it  should 
not,  there  being  no  words  to  show  that  it  was  the 
intention  of  the  parties  that  the  lease  should  be  re- 
newed toties  quoties ;  for  that  in  e^ct  would  be  to 
give  the  plaintiff  a  fee.  And  therefore  decreed  the 
defendant  to  make  a  new  lease,  but  without  the 
covenant  for  renewal. 

109.  Lord  Molyneux  and  his  wife  demised  a  farm  Russell  v. 
for  a  term  of  99  years,  if  three  persons  or  any  of  ^^"ji^^ 
them  should  so  long  live,  rendering  rent  j  and  Lord  M.  639.  note. 
covenanted,  for  himself  and  his  wife,  their  heirs  and 
assigns,  that  he  and  they  would,  upon  the  death  of 

any  of  the  lives  named  iti  tiie  lease,  add  a  new  third 
life  upon  payment  of  SOO/.  within  six  months;  or 
upon  the  death  of  two  of  them,  add  two  new  lives, 
upon  payment  of  500/.;  or  upon  the  death  of  all  of 
them,  would,  upon  payment  of  1,150/.,  make  a  new 
lease  or  grant  for  any  three  new  lives,  to  be  nomi- 
nated and  appointed  by  the  lessee,  his  executors,  ad- 
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ministrators,  or  assigns,  for  the  like  term  as  was 
thereby  demised ;  at  and  under  the  like  rent,  cove* 
nants,  and  agreements  therein  contained.  Upon  the 
death  of  the  survivor  of  the  lives  mentioned  in  the 
original  lease,  the  lessee  applied  for  a  renewal,  and 
tendered  the  ingrossment  of  a  lease  for  99  years,  re- 
newable upon  the  dropping  of  three  new  lives,  at  the 
old  rent ;  with  a  covenant  for  renewal  of  that  lease,  to 
the  same  effect  as  had  been  contained  in  the  original 
lease ;  tendering  at  the  same  time  the  fine  of  1,150/. 
The  defendants  declined  executing  the  lease,  with 
such  covenant ;  whereupon  the  lessee  filed  his  bill  to 
compel  the  defendants  to  execute  such  new  lease, 
with  such  covenant  of  renewal. 

Lord  Camden  was  of  opinion  that  the  defendants 
were  not  under  any  obligation  to  grant  any  further 
lease,  than  for  three  new  lives  only ;  and  that  the  plain- 
tiff was  not  entitled  to  have  any  covenant  inserted  for 
any  further  renewal ;  the  words  of  the  old  covenant  not 
obliging  the  lessors  to  grant  a  new  lease,  but  upon 
the  death  of  some  one  of  the  three  persons  named  in 
that  lease ;  and  they  being  all  dead,  the  plaintiff 
•  could  claim  no  further  renewal :  and  therefore  decreed 
a  new  lease  for  99  years,  renewable  on  the  death  of 
s  three  persons  named  in  the  prepared  lease,  but  with- 

ot^t  any  covenant  for  any  further  renewal. 
Tritton  HQ.  A  lease  was  made  for  21  years,  in  which 

2Hro.Rep.     there  was  a  covenant  on  the  psut  of  the  lessor,  that 
^^^'  he,  his  executors,  &c.,  should  at  the  end  of  the  said 

term  of  21  years,  seal  and  execute  a  new  lease  of  the 
said  premises,  for  the  further  term  of  seven  years ; 
subject  to  the  same  rents,  and  pursuant  to  the  same 
exceptions,  covenants,  reservations,  conditions,  and 
agreements,  in  all  respects,  as  were  in  and  by  the 
said  indenture  of  lease  mentioned  and  expressed,  iB 
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case  the  lessee,  his  executors,  &c.  should  desire  the 
same. 

Lord  Thurlow  said,  he  had  not  an  idea  that  the  in- 
tention of  the  lessor  was,  to  renew  the  covenant  of 
renewal ;  or  that  it  could  be  so  construed  in  a  court 
of  equity. 

111.  Lord  Foley  miade  a  lease  for  three  lives,  with  Moore  v. 

a  covenant  for  renewal  under  the  like  rent,  covenants,  g  V^*  232. 
provisoes,  and  conditions,  as  were  contained  in  the  2  Cox's  Rep. 
original  lease. 

Sir  W.  Grant,  M.  R.  said  he  agreed  with  the  late 
Master  of  the  Rolls  (Sir  R.  P.  Arden),  who  says — «  I  3  Vcs.  29^. 
collect  therefore  from  these  cases  this,  that  the  Courts, 
in  England  at  least,  lean  against  construing  a  covenant 
to  be  for  a  perpetual  renewal,  unless  it  is  perfectly  clear 
that  the  covenant  does  mean  it.  Fumival  v.  Crewe, 
which  is  relied  on  in  Cooke  v.  Booth,  had  clear  words 
for  a  perpetual  renewal,'  which  made  it  impossible  to 
construe  it  otherwise."  And  said — ^There  being  no 
clear  words  in  this  case,  nor  any  words  relative  to 
perpetual  renewal ;  the  question  is,  whether  the  pro- 
viso, that  the  renewal  shall  be  under  the  same  rents, 
covenants,  and  conditions  as  the  first  lease,  shall, 
in  the  absence  of  more  positive  stipulations,  amount 
to  a  perpetual  renewal.  Upon  Tritton  v.  Foote,  and 
Russell  V.  Darwin,  I  am  bound  to  hold  that  a  cove- 
nant for  renewal  under  the  same  covenants,  does  not 
include  the  covenant  to  renew ;  but  that  it  means 
only  a  second  lease,  not  a  perpetuity  of  leases. 

112.  J.  Dilnot,  by  indenture  of  lease  dated  29th  lg«ddcii 
September  1783,  demised  certain  premises  in  Deal  n  y  *^425 
to  three  persons  for  21  years,  at  the  rent  of  6  5.  9rf.  Hairgra?e*« 
And  the  lessor  covenanted  that  he,  his   heirs  and  ^^\™'  ^f^ 
assigns,  at  the  end  of  18  years  of  the  said  tenn  of  21 

years,  or  before,  upon  request,  would  make  to  tlie 
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lessees  a  new  lease  for  the  like  fine,  at  the  like  yearly 
rent  of  6s.  9d.  payable  as  aforesaid,  "  with  all  cove- 
nants, grants,  and  articles,"  as  in  the  said  lease  were 
contained :  and  this  was  the  only  covensuit  in  the 
lease. 

After  the  expiration  of  18  years  from  the  execu- 
tion of  the  lease,  Iggulden,  wlu>  was  assignee  of  the 
lease,  applied  to  J.  May,  to  whom  Dilnot  had  sold 
the  estate,  for  a  new  lease,  upon  the  terms  contained 
in  the  clause  for  renewal.  May,  objecting  to  grant  a 
lease  containing  a  similar  covenant  for  renewal,  a 
bill  was  filed.  The  question  was,  whether  the  plaintiff 
was  entitled  to  a  lease,  containing  that  covenant. 
The  answer.,  admitted  tliat  for  a  great  number  of 
years,  and  particularly  from  IJ^Jf  leases  of  these 
premises  had  been  granted  to  the  plaintiflTs  father,  and 
the  several  persons  under  whom  he  claimed,  similar 
to  the  lease  of  1783. 

Lord  Eldon  said,  he  was,  clearly  of  opinion  the 
construction  of  this  covenant  must  be  the  same  in 
equity,  as  at  law :  that  the  acts  of  the  parties  had 
nothing  to  do  with  the  construction :  that  this  lease 
must  be  construed  precisely  as  the  first  lease.  Also 
he  was  of  the  same  opinion  as  Lord  Alvanley  and 
Sir  W.  Grant,  that  the  general  doctrine  was,  that 
where  a  lease  was  made  without  more  than  the 
general  words,  they  would  not  impose  an  obligation 
to  insert  a  covenant  for  renewal.  The  bill  was  re- 
tained for^l2  months,  with  liberty  to  bring  an  action. 
7  East,  237.  US.  An  action  of  covenant  was  accordingly 
Foley,  brought  in  the  Court  of  King's  Bench,  and  Lord 

Ct^^  {^     Ellenborough  delivered  the  opinion  of  the  Court,  that 
don  T.  MiN    the  plaintiff  was  not  entitled  to  require  the  execu- 

H  Ves.  53.     ^^^  ^^  ^  ^^^^^  ^  ^^'  containing  the  covenant  of 

renewal. 
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114,  The  right  of  renewal  may  be  forfeited  by 
tlie  laches  of  the  tenant^  in  not  applying  for  a  renewal 
within  the  time  mentioned  in  the  lease. 

115.  The  Marquis  of  Carnarvon  demised  certain  ^^^^'^^ 
lands  to  Thomas  Landon,  his  executors,  &c.  for  99  pital, 
years,  if  three  lives  therein  named  should  so  long  ^  ^^  ^^^ 
live  ;  with  a  covenant  to  renew,  and  a  proviso  that 

if  the  lessee,  his  executors,  &c.  refused  or  neglected 
to  renew  the  said  lease,  or  to  make  application  therein 
after  the  death  of  the  first  or  any  of  the  lives,  for 
two  years,  then  the  lease  should  be  void.  The  lessee 
neglected  to  renew  on  the  death  of  the  two  first  per- 
sons whose  names  were  in  the  lease :  but  within  a 
year  after  the  death  of  the  last  life  he  applied  for  a 
renewal. 

The  Master  of  the  Rolls  (Sir  R.  P.  Arden)  was 
clearly  of  opinion,  that  the  lessee  had  not  entitled 
himself  to  the  benefit  of  the  covenant ;  therefore  the 
right  of  renewal  was  forfeited. 


(    494    ) 


TITLE  XXXII. 


DEED. 


CHAP.  XXVI. 

How  Deeds  vnay  he  molded. 


I.  Disclaimer  or  Disagreement. 

6.  Duress. 

8.  'Erasure  or  Interlineation. 
12.  Breaking  off  the  Seal. 
14.  Cancelling, 
19.  Averment  of  Usury, 
23,  EquUff  avoids  Deeds  obtained 


34.  Or  made  in  Derogation  of 
the  Rights  of  Marriage. 

44.  Or  for  an  immoral  Consider 
ration, 

54.  jfll  Deeds  are  void  as  to 
Crown  Debts. 

61.  The  Cromn  entitM  to  « 
by  Fraud.  I  Term  attendant. 


Section  1. 

Disclaimer  TWEEDS  may  be  avoided  in  several  ways,  and  for 
or  Disagree-  3^  several  reasons.  Thus,  in  the  case  of  a  deed  poll, 
Bro.  Ab.  Tit.  the  grantee  may  disclaim  the  estate  intended  to  be 
Disclaim-  given ;  in  which  case  no  estate  will  vest  in  hira. 
Tit.  Joint  But  in  the  case  of  an  indenture,  if  the  grantee  executes 
Tenant,  570.  j^^  j^^  thereby  accepts  the  estate  limited  tohim. 

3  Kep.  26  a.       2.  It  IS  said  that  a  disclaimer  of  a  freehold  estate 

must  be  in  a  court  of  record,  because  a  freehold  shall 

not  be  divested  by  bare  words  in  pais.    But  in  the 

Smith  V.        case  of  terms  for  years,  which  are  only  chattels  real, 

1  V^t!*l  28.  ^^  assignee  of  them  may  refuse  in  pais ;  and  by  such 

refusal  the  interest  will  be  divested. 

Bro.  Ab.  Ht.  3;  If  a  lease  is  made  to  A.  for  life,  remainder  to 
Done,  7.       g^^  ^^^  ^^^^j,  j^^  jj^^^  ^j^^  1^^^  adjudges  the  frank 

tenement  in  B.  till  he  disagrees  or  disclaims ;  and 
by  the  waiving  thereof  it  vests  in  the  donor  or  his 
heir. 
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4.  A  lease  for  life  was  made  to  B.,  remainder  to  A.non.4Leon, 

207. 

C.  and  D.  in  tail.  It  was  holden  that  C.  and  D. 
could  not  disagree  to  the  remainder,  without  matter  of 
record  ;  for  they  were  tenants  in  common.  But  if 
the  reitiainder  had  been  limited  to  them  in  fee»  so  as 
they  took  jointly,  it  had  been  otherwise ;  for  then, 
by  the  disagreement  of  the  one,  the  other  should 
take  the  whole  lands. 

5.  It  has  been  stated  that  every  grantee  in  a  deed  ^^^*  ^•^' 
takes  the  estate  granted^  till  some  disagreement  ap-  Hawkins 
pears  on  his  part.    And  it  is  now  settled,  that  in  such  3  e^"  4'iQ, 
cases  the  grantee  may,  by  deed  only,  disagree,  and  Crewe  v, 
disclaim  the  estate,  by  which  it  will  be  divested  out  Tit.  12.' c.  4. 
of  him.  i  ^^ 

6.  All  deeds  executed  by  persons  under  duress  of  Duress. 
imprisonment,  or  duress  per  minas^  are  void.     Thus,  2  Inst.  482. 
if  a  person  is  put  under  any  illegal  restraint  or  con- 
finement, until  he  executes  a .  deed,  he  may  allege  Strathmore 
this  duress,  and  thereby  avoid  the  deed.     But  if  a  \^^^* 
man  be  lawfully  imprisoned,  and  either  to  procure 

his  discharge,  or  on  any  other  fair  account,  executes 
a  deed,  he  will  not  be  allowed  to  avoid  it. 

7»  If  a  man,  through  a  reasonable  and  well-founded  2  Inst.  482. 
fear  of  death,  or  mayhem,  or  loss  of  limb,  is  forced 
to  execute  a  deed,  he  may  afterwards  avoid  it.^  But  - 
Lord  Coke  says  it  is  otherwise  where  a  deed  is  ex- 
ecuted for  fear  of  battery,  which  may  be  very  light ; 
or  burning  his  houses,  or  taking  away  or  destroying 
his  goods,  or  the  like  ;  for  there  he  may  have  satis- 
faction, by  recovery  of  damages. 

8.  A  deed  may  be  avoided  by  erasure  or  interii-  Erasure  or 
neation.     And  in  Pigot's  case  it  was  resolved,  that  tion. 
when  any  deed  is  altered  in  a  part  material,  by  the  *  *  ^^P'  2^- 
plaintiff  himself,  or  by  any  stranger,  without  the 
privity  of  the  obligee  j  be  it  by  interlineation,  addi- 
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tion,  rasing,  or  by  drawing  a  pen  through  the  midst 
of  any  material  word  j  th^  deed  becomes  void.  But  in 
a  modem  case  the  Coiul  of  K.  B.  appears  to  have  held« 
that  an  alteration  by  a  stranger,  or  a  mere  spoliator^ 
would  not  invalidate  a  deed. 

9*  If  the  obliteration  be  made  by  the  party  who 
owns  the  deed»  although  it  be  in  a  part  not  material ; 
or  that  it  is  to  the  advantage  of  the  other  party,  and 
to  his  own  disadvantage  ;  yet  the  deed  will  be  ren- 
dered void.  But  if  the  alteration  be  made  by  a 
stranger,  in  an  immaterial  part,  without  the  privitjr 
or  consent  of  the  owner,  it  will  not  make  it  invalid. 

10.  An  interlineation,  if  nothing  appear  to  the 
contrary,  will  be  presumed  to  have  been  made  at 
the  time  when  the  deed  was  executed*  and  not  after : 
and  it  has  also  been  held,  that  an  interlineation  by 
which  a  power  of  sale  was  enlarged,  should  be  pre- 
sumed to  have  been  made  at  the  time  of  the  execu- 
tion of  the  deed,  and  not  after ;  if  nothing  appeared 
to  the  contrary. 

11.  The  modem  practice  is,  when  any  alteration, 
interUneation»  or  erasure  is  made  in  a  deed,  before  it 
is  executed,  to  take  notice  of  it  in  the  attestation. 

IS.  It  was  formerly  held,  that  if  the  seal  of  a  deed 
was  broken  off,  or  so  defaced,  that  no  sign  or  print 
of  it  could  be  seen ;  unless  the  person  who  was 
bound  by  the  deed  did  it ;  such  deed  became  void. 
This  doctrine  was  however  soon  altered ;  and  it  was 
settled,  that  if  there  was  reason  to  presume  that  the 
seal  of  a  deed  had  been  torn  off  by  accident,  or  de- 
stroyed by  time,  the  deed  should  notwithstanding  be 
deemed  valid. 

IS.  The  seals  of  a  deed  to  lead  the  uses  of  a  re- 
covery were  broken  off;  but  it  being  proved  that 
seals  were  once  annexed  to  it,  and  that  they  were 
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torn  off  a  by  little  boy ;  and  the  parts  torn  off  being 
^compared  with  the  deed,  and  agreeing,  it  was  held 
to  be  valid. 

14..  If  a  deed  be  delivered  up  to  be  cancelled,  to  Cancelling^ 
the  party  who  is  bound  by  it,  and  it  is  accordingly 
cancelled,  by  tearing  off  the  seals,^  or  otherwise 
defacing  it ;  or  if  the  person  who  has  the  deed  can- 
cels it,  by  agreement  with  the  other  party ;  it  be- 
comes void. 

15..  But  where  an  estate  has  actually  passed  by  a  ^^^\  ^' 
deed,  the  cancelling  of  such  deed  afterwards  will  2  Cha!  Rep^ 
not  divest  any  estates  out  of  the  persons  in  whom  ^^' 
they  were  vested  by  that*deed.  ' 

16.  A  father  haying  quarelled  with  his  eldest  son,  Hudson's 
made  a  settlement  on  his,  wife  of  100/.  a  year,  in  aug-  \^  cha.  235» 
mentation  of  her  jointure.     Afterwards,  being  recon- 
ciled to  his  SOB,  he  cancelled  the  deed,  and  so  it  was 

found  at  his  deaths  On  a  triaFatJaw,  the  deed  being 
proved  to  have  been  executed,  was  adjudged  good, 
though  cancelled. 

17.  In  setting  forth  a  conveyance,  it  was  stated,  liolion  v* 
that  a  deed  of  release  M'as  cancelled,  by  the  releasor's  2  h.  Blacki 
seal  being  torn  off,  and  destroyed  ;  and  that  part  of  259. 

the  deed  was  lost,  with  a  prqfert  in  curia  of  the  resi- 
due.     It  was  held  to  be  good  pleading ;  and  Lord 
Ch.  J.  Eyre  said—*'  I  hold  it  clearly  that  the  can- 
celling a  deed  will  not  divest  property,  which  has 
once  vested,  by  transmutation  of  possession.     And 
I  would  go  farther  and  say,  that  the  law  is  the  same 
with  respect  to  things  that  lie  in  grant.     In  pleading 
a  grant,  the  allegation  is,  that  the  party  at  such  a 
time  did  grant.     But  if  by  accident  the  deed  is  lost, 
there   are   authorities  enough  to  show,  that  other 
proof  may  be  admitted.    Tbe  question  in  that  case  is,     *>  '  * 
whether  the  party  did  grant.    To  provi^  this»  the  best 
Vol.  IV.  K  k 
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evidence  must  be  produced^  which  is  the  deed :  but 
if  that  be  destroyed,  other  evidence  may  be  received, 
to  show  that  the  thing  was  granted.  For  God  forbid 
that  a  man  should  lose  his  estate,  by  losing  his  title 
deeds," 

18.  Where  a  tenant  for  life,  with  a  power  of  leas- 
ing, in  consideration  of  the  surrender  of  a  prior  tenn, 
granted  a  new  lease,  which  was  void  j  it  was  held 
that  the  prior  term,  though  the  indenture  of  lease 
was  in  fact  cancelled,  and  delivered  up,  when  the 
new  lease  was  granted,  might  be  set  up  by  the  tenant, 
in  bar  to  an  ejectment  brought  by  the  remainder-man, 
after  the  death  of  the  tenant  for  life. 

19.  By  the  several  statutes  against  usury,  particu- 
larly that  of  VZ  Ann.  st  2.  c.  16,  it  is  enacted,  that 
no  person  shall  take,  directly  or  indirectly,  for  the  loan 
of  any  monies,  wares,  merchandizes,  or  other  com- 
modities whatsoever,  above  the  value  of  five  pounds 
for  the  forbearance  of  100  /.  by  the  year ;  and  so  after 
that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer 
or  shorter  time.  And  that  all  bonds,  contraets^  and 
assurances  whatsoever,  for  payment  of  any  principal 
money  to  be  lent,  whereupon  or  whereby  there  shall 
be  reserved  or  taken  above  the  rate  of  5  /.  in  the  hun- 
dred as  aforesaid,  shall  be  utterly  void;  and  the 
person  taking  above  5L  fox  the  forbearance  of  100/. 
for  a  year,  shall  forfeit  treble  the  value  of  the  monic?, 
&c.  so  lent. 

20.  These  statutes  do  not  extend  to  post  oW*  bonds, 
or  to  the  purchase^of^^aimuities  for  lives ;  where  the 
purchaser's  principal  is  Ixmajide^  and  not  colourably, 
put  in  jeopardy.  For  in  that  case  no  inequatfty  oi 
price  will  make  it  an  usurious  bargain. 

21.  By  the  statute  14  Geo.  II.  all  mortgages  of 
estates  or  ottier  property  in  Ireland,  or  in  the  colo- 
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hies  or  plantations  in  the  West  Indies,  bearing  th^ 
interest  allowed  in  those  countries,  shall  be  legal ; 
though  executed  in  Great  Britain  :  unless  the  money 
lent  shall  be  known  at  the  time  to  exceed  the  value 
of  the  thing  or  pledge.  In  which  case  also,  to  pre- 
vent usurious  contracts  at  home,  under  the  colour  of 
6uch  foreign  securities^  the  borrower  shall  forfeit 
treble  the  sum  borrowed. 

22.  It  has  been  held  that  this  statute  only  extends  Dewar  v. 
to  bonds  given  as  collateral  securities,  for  the  pay-  3^riii  R. 
ment  of  the  principal  and  interest  lent  on  such  ^^^' 
mortgages ;  and  not  to  any  other  bonds,  or  personal 
securities. 

23.  Although  the  Courts  of  common  law  have  a  Equity  avoids 
jurisdiction  in  all  matters  of  fraud,  and  may  avoid  tabed  by* 
deeds  upon  that  ground,  yet  the  usual  practice  has  Fra^d. 
long  been  to  seek  redress  in  eguity,  against  deeds 

that  have  been  fraudulently  obtained ;  because   a 
court    of  equity  will  allow  of  a  great  number  of  n  • 

averments,  and  will  admit  of  several  kinds  of  evi- 
dence,  not  received  in  courts  of  law. 

24.  The  cases  which  have  been  decided  on  this 
head  are  however  so  various,  and  each  of  them  de- 
pends so  much  on  its  own  particular  circumstances^ 
that  only  a  few  general  principles  can  be  deduced 
from  them^ 

25w  It  may  however  be  laid  down,  that  ignorance  Treat,  of  Eq. 
and  misapprehension  of  the  party,  is  a  ground  on  §  V.' 
which*  courts  of  equity  have  sometimes    avoided  a 
deed.    But  equity  will  not  interpose,  if  the  fact  was 
from  its  nature  doubtful ;  or  equally  known  to  both 
parties,  at  the  time  of  th^  agreement^ 

26.  It  is  not  every  surprise  that  wl|t  avoid  a  deed  idem,  j  8,  ^  .^ 
duly  made,  nor  is  it  fitting  j  for  it  would  occasion 
great  uncertainty,  as  it  would  be  impossible  to  6:1^ 
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what  was  meant  by  surprise.  For  a  man  may  bd 
said  to  be  surprised,  in  every  action  which  is  pot  done 
with  as  much  discretion  as  it  ought  to  be.  But  the 
surprize  here  intended  must  be  *  accompanied  with 
fraud,  and  circumvention.  There  must  either  be 
suppressio  verit  or  suggestio  fiisL  And  then  it  must 
be  fully  proved ;  for  fraud  is  a  thing  odious  in  law, 
and  never  to  be  presumed. 

27*  Inadequacy  of  consideration  is  a  ground  upon 
which  a  court  of  equity  has  sometimes  avoided  a 
deed ;  provided  it  be  such  as  to  show  that  the  person 
did  not  understand  the  bargain  he  made,  or  was  so 
oppressed,  that  he  was  glad  to  make  it»  knowing  its 
inadequacy:  for  these  circumstances  will  show  a 
command  over  him,  which  may  amount  to  a  fiaud. 
But  there  is  no  case  in  which  it  has  been  hdd,  that 
mere  inadequacy  of  price  is  a  ground  for  a  court  oi 
equity  to  annul  an  agreement,  though  executory,  if 
the  same  appear  to  have  been  fairly  entered  into, 
and  understood  by  the  parties,  and  capable  of  being 
specifically  performed.  Still  less  does  it  seem  to  have 
been  considered  as  a  ground  for  rescinding  an  agree- 
ment actually  executed. 

28.  Bonds  for  money,  or  beneficial  leases,  taken  as 
rewards  for  procuring  marriages,  wilt  be  set  aside  in 
equity:  because  such  transaction9  tend  to  induce 
executors,  trustees,  guardians,  and  others,  connepted 
with  persons  of  fortune,  to  betmy  them  Into  improper 
marriages.  '* 

29*  Bonds  or  other  securities  given  for  the  purpose 
of  obtaining  appointments  to  offices  of  trust  under 
government,  are  also  void. 

*  SO.  It  has  been  stated  in  a  former  title,  th&t  trus- 
tees are  not  allowed  by  the  Court  of  Chancery  to  be- 
come purchasers  of  the  estate.    Thi9  rule  is  extended 
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to  assignees  of  bankrupts,  and  solicitors.  And  in  a  Ex  pv. 
late  case,  a  purchase  of  a  bankrupt's  estate,  by  the  soU-  8^V^.'3S7. 
citor  to  the  commission,  was  set  aside,  though  he 
gave  the  full  value  for  it,  at  a  public  auction.  And 
Lord  Eldon  declared,  he  would  set  aside  all  pprchases 
made  by  persons  having  a  confidential  character» 
however  honest  the  circumstances. 

31.  It  has  been  determined  by  the  House  of  Ix^d^  Middleion 
that  no  giift  or  gratuity  to  an  attorney,  beyond  his  5,^p][^| 
fair  professional  demands,  made  during  the  time  that  Cn.  245. 

1  Cot   R. 

he  continues  to  conduct  or  manage  the  afiairs  of  the  112. 
donor,  shall  be  permitted  to  stand.  12  V«».3/l. 

32.  Weakness  of  understanding  is  also  a  ground 
upon  which  a  court  of  equity  will  invalidate  a  deed. 

But  Lord  Thurlow  has  observed,  that  there  is  an  in-  Att  Gen. 
finite,   nay  an  insurmountable  difficulty,   in  laying  3  g""^^'^' 
down  abstract  propositions,   upon  a  subject  which  441. 
depends  on  such  a  variety  of  circumstances,  as  the 
legal  competency  of  the  mind,  to  the  act  in  which 
it  is  engaged;  if  its  qompetoncy  be  impeached  by 
positive  evidence  of  an  anterior  derangement,  or  af- 
fected by  circumstances  of  bodily  debility,  suffici- 
ently  strpng  to  lead  to  a  suspicion  of  intellectual 
incapacity. 

33.  "  If  derangement  be  alleged,  it  is  clearly  in-  jd^m^. 
cumbent  on  the  party  alleging  it  to  prove  such 
derangement:  if  such  derangement  be  proved,  or  be 
admitted  to  have  existed  at  any  particular  period,  but 

a  lucid  interval  be  alleged  to  have  prevailed  at  the 
period  particularly  referred  to,  then  the  burthen  of 
proof  attaches  on  the  party  alleging  such  lucid  in- 
terval; who  must  show  sanity  and  competence  at 
the  period  when  the  act  was  done,  and  to  which  the  j^^^ 
lucid  interval  refers*  And  it  certainly  is  of  equal  v.  Pead, 
importance,  that  the  evidence  in   support  oi^  the  jj,/*'  "** 

IL  R  3 
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14  Vm.  9 1*    aQegatkn  of  a  hicid  interval,  after  derangement  at 
^  '   *  lias  been  established,  should  be  as  strong 


^^J*^g^^  and  deaiuiistiatiire  of  such  fact,  as  where  the  object 
i'j5.  of  the  piixif  is  to  establish  derangement'' 

Orxtmam  ^  ***  ^^  woman  on  the  point  of  marriage  charges 
Dje^vKitm  or  coQTeys  vmvj  her  estate  to  a  stranger,  without  the 
ox  Mjmws.    knowledge  of  her  intended  husband ;  such  charge 

or  cofrneTance  will  be  held  void  in  equity  ;  being  in 

iri.id  of  the  right  which  the  husband  acquired  to  his 

wire's  property  by  the  marriage. 

^^^ ,  ci5.  Thus,  a  recognizance  entered  into  by  a  wo- 

>.rfnuiiu        -^.ir,  ihe  dar  before  her  marriage,  was  set  aside,  and 

\  '^'  X  !?«?rpetuil  injunction  granted ;  though  one  witness 

oec^x^  that  the  husband  consented  to  the  drawing 
c<'  it ;  but  that  witness  had  an  assignment  of  it  him- 
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5*5^  So  where  a  widow  made  a  conveyance  of  her 

r^t ju\  prior  to  her  marriage,  and  without  the  privity 

v*.x«ir.  ^^-  ^,j.  intended  second  husband ;   it  was  decreed 

th^l  the  second  husband  should  enjoy  the  estate  not- 

^  iihstaiKliDg. 

^  ST%  It  has  been  determined,  upon  the  same  prin-^ 

;Vi'^N\^         rt|Ui\  that  a  conveyance  made  by  a  woman,  before 

'^^"^*^  '■      Kor  marriage,  without  the  privity  of  her  intended 

hus^hand,  to  tnistees  for  her  separate  use,  was  void 
a^ust  the  husband. 

vi$«  Lord  Hardwicke  has  said,  that  if  a  woman 
abiHit  to  marry,  gives  away  a  part  of  her  property,  or 
jpivcs  a  security  or  assignment  of  it,  they  are  rcliev- 
abli'  ugainst  in  Chancery.  But  where  a  debt  is  con- 
titictiHl  for  a  valuable  consideration,  though  con- 
ivaltHt  from  the  husband,   \t  is  no  fraud  on   the 

n\;uTi4igt\ 
l^ui^ii-  c*v),  \Vhe^x^  a  widow  assigned  over  the  greater  part 

\v  l^^M   '  'v  '   y^  y^'^^  pivpt'rty  to  trustees,  in  trust  for  herself  daring 


%.^  fif^. 
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her  widowhood,  and  in  the  event  of  her  marrying 
^ain,  in  trust  for  her  second  son ;  but  the  convey- 
ance was  made  publicly,  and  prior  to  the  marriage-* 
treaty  with  her  second  husband ;  on  a  bill  filed  by  the 
husband,  to  set  aside  this  conveyance.  Lord  King 
dismissed  it ;  saying  it  was  a  very  reasonable  thing 
for  a  widow,  whUe  it  was  in  her  power,  to  make  a 
provsion  for  her  children  by  her  former  husband. 
And  this  being  before  her  treaty  of  marriage  with  the 
^aintifi^  it  had  been  impossible  to  have  asked  him  to 
be  a  party  thereto ;  he  not  being  then  thought  of.  / 

40.  The  Countess  of  Strathmore,  a  widow,  having  straihmore 
five  children,  and  being  tenant  for  life  of  a  very  con-.^-^^^^^^* 
siderable  real  estate,  on  the  10th  Jan.  I777  executed  345. 
a  deed,  whereby  she  conveyed  all  the  estates  whereof  00^^'  '^""' 
she  was  seised  for  life  to  two  trustees,  upon  trust  for  6  Bro.  Pari, 
her  sole  and  separate  use,  exclusive  of  any  husband  2  CojfR  *^8 
she  should  thereafter  marry,  with  a  power  of  revoca* 
tion.     This  settlement  was  in  fact  made  in  contempla^- 
tion  of  Lady  S.'s  marriage  with  a  Mr.  Grey;  and  was 
with  his  knowledge  and  consent.     But  on  the  17th 
of  the  same  January  she  married  Mr.  Stoney,  who 
afterwards  took  the  name  of  Bowes.    In  the  following 
month  of  May,  Lady  S.,  by  the  terror  of  personal 
violence,  was  compelled  by  her  husband  to  execute 
a  deed  of  revocation  of  the  conveyance  made  before 
her  marriage.     In  the  year  1785,  Lady  S.  quitted 
Mr.  Bowes  her  husband,  and  ever  after  lived  separate 
and  apart  from  him ;  and  exhibited  her  bill  against 
him,  to  have  the  conveyance  made  before  her  marriage 
established ;  and  to  set  aside  the  deed  of  revocation. 
An  issue  was  directed  to  try  whether  the  deed  of 
revocation    was  obtained  by  duress,   and  the  jqry 

found  that  it  was. 

Kk4 
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The  cause  then  came  on  before  Mr.  Justice  Buller^ 
sitting  for  the  Chancellor,  who  decreed  that  Lady  S.*^ 
conveyance  before  marriage  should  be  established^ 
and  upon  a  rehearing  before  Lord  Thurlow;  this  de-. 
tree  was  affirmed. 

On  an  appeal  to  the  House  of  Lords,  it  was  argued 
on  behalf  of  Mr.  Bowes. — 1**  That  the  conveyance 
was  a  fraud  upon  the  contract  of  marriage,  being  made 
without  the  knowledge  of  the  appellant,  and  con- 
cealed  from  him  at  the  time  of  such  marriage. 

T.  That  although  such  conveyance  was  suggested 
to  have  been  made  in  contemplation  of  a  marriage, 
intended  between  Lad/  S.  and  another  person,  yet 
$uch  marriage  did  not  take  effect.  And  although  the 
disposition  made  by  that  conveyance  might  not  be 
fraudulent  as  against  a  person  knowing  of,  and  cour 
senting  to  such  disposition  ;  yet  as  it  would  be  clearly 
fraudulent  against  creditors,  or  purchasers  for  a  valu^ 
^ble  consideration,  there  .was  no  sound  reason  why 
th^  same  should  not  be  deemed  fraudulent  as  against 
the  appellant ;  ^vho  by  the  marriage  gave  to  Lady  S. 
a  legal  title  to  dower  in  his  own  estate,  worth  at  that 
time,  as  he  asserted,  about  1,000/.  aiyear ;  and  became 
responsible  for  all  the  obligations  of  a  husband,  and 
particularly  for  debts  contracted,  or  to  be  contracted 
by  her. 

3°.  That  all  the  cases  which  had  been  determined 
by  courts  of  equity  upon  the  subject,  agreed  in  re- 
garding such  a  disposition,  as  fraudulent  and  void ; 
especially  where  made  merely  and  only  for  the 
immediate  and  separate  benefit  of  the  piersojn 
making  it. 

4^  That  if  the  decrees  complained  of  should  b^ 
established,    a  precedent  would   exist,   destructive 
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of  confidence  in  every  matrimonial  engagement ;  and 
leading  to  consequences  subversive  of  all  the  grounds 
on  which  ^the  law  of  this  country,  with  respect  to  the 
obligatioiis  on  husbands,  by  force  of  the  cont)(act  of 
marriage,  is  founded. 

On  the  other  side  the  respondent  submitted  the 
following  reasons  for  the  affirmance  of  the  decrees. 

1^  That  by  the  law  of  this  country  a  woman,  while 
unmarried,  may  dispose  of  and  convey  her  property 
in  any  manner  she  pleases ;  and  a  husbsnd  whom  she 
ailerwards  marries,  without  any  settlement  made  by 
him,  or  any  enquiry  concerning  her  fortune,  has  no 
right  to  impeach  any  conveyance  which  she  has  made 
of  her  jjroperty,  for  her  own  separate  use. 

^  2".  That  there  was  no  instance  in  which  convey- 
ances made  by  a  woman  of  her  property,  before 
marriage,  had  been  deemed  void,  because  they  had 
not  been  disclosed  to^  her  husband;  unless  attended 
with  such  circumstances,  as  proved  such  conveyances 
to  be  fraudulent;  and  that  such  conveyances  were, 
in  the  case  of  a  second  marriage,  where  there  were- 
children  by  a  former  one,  reasonable  and  laudable ; 
and  often  favoured  in  a  court  of  equity. 

3^  That  it  was  impossible  to  look  at  the  circum<i 
stances  of  this  case,  without  perceiving  that  such  a 
x^onveyance  as  the  appellant  attempted  to  impeach, 
night  be  extremely  reasonable.  That  if  it  were  pos- 
sible to  conceive  the  husband  of  4II  others,  who 
ought  the  least  to  be  permitted  to  question  any  such 
dispositions  made  by  a  wife,  the  appellant  was  that 
husband.  That  every  step  by  which  he  acquired  his 
supposed  marital  rights,  was  grossly  fraudulent :  and 
therefore  it  would  be  an  extraordinary  admini- 
stration of  equity,  to  give  him  the  property  of  his 
^ife,  which  the  law  had  secured  to  her,  as  a  reward 
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finod.    That  his  attempt  to  invalidate  the  deed 

must  appear  still  more  extraordinaiy ; 

been  determined  that  he,  by  the  terrors  of 

violence,  had  extorted  from  the  respondent 

deed*  for  the  purpose  of  defeating  this,  which 

appeal  be  contended  was  in  itself  void.     The 

was  aflmned.  * 

This  doctrine  applies  as  well  to  a  deed  made 
Ban,  as  to  one  made  by  a  woman.  Thus  where 
got  his  son  to  execute  a  deed  secretly,  or 
iBoniing  of  his  marriage,  charging  the  estate 
settled.  It  was  set  aside  by  the  Court  of 
»  as  being  in  fraud  of  the  marriage  agree^ 


^i.  Lord  Ch*  B.  Gilbert  has  said,  that  if  a  husband, 
in  fee,  should  immediately  before  his  marriage 
rest  the  legal  estate  in  trustees^  to  disappoint  his  in- 
tended wife  of  dower ;  such  a  conveyance  -would  be 
leckoned  fraudulent ;  because  it  was  made  with  an  ill 
conscience,  in  order  to  deprive  his  wife  of  the  provi- 
sion made  for  her  by  the  common  law. 

4CJ%  It  was  decreed  by  Sir  W.  Grant,  that  where 
a  tether  made  a  settlement  upon  the  marriage  of  hia 
MM^  aiul  the  son  gave  the  father  a  bond,  to  indemnify 
him  fnmi  the  payment  of  the  jointure,  tlie  bond  was 
>A^iU  ^"^  A  fraud  upon  the  contract. 

41%  Where  the  consideration  of  a  deed  is  contrary 
to  tho  rules  of  morality,  the  deed  is  void,  both  at 
Uw  ai\d  in  equity  ;  and  therefore  a  bond  given  to  a 
woman,  fts  the  price  of  prostitution,  is  void  at  law. 
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*  Thit  case  is  not  reconcileable  with  the  preceding  ones.  The 
dtUnuination  was  clearly  founded  on  the  very  improper  conduct  of 
Mfi  Uowes,  before  and  after  his  marriage. 
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45.  Upon  oyer  being  prayed  of  a  bond,  it  appeared  Wa&er  v. 
to  be  from  W.  Perkins  to  the  plaintiff  Sarah  Winter,  3Burr!i568. 
in  a  penalty,  reciting  that  Perkins  and  the  plaintiff  1  Black.  R. 
had  agreed  to  live  together ;  therefore  he  had  con- 
tracted to  find  her  meat,  drink,  &c.  and  to  leave  her 

an  annuity  of  60/.  a  year,  if  he  quitted  her,  or  she 
outlived  him  ;  and  if  they  had  any  child,  he  was  to 
provide  for  it ;  but  if  she  should  leave  him,  or  go  to 
another  man,  then  he  should  not  be  obliged  to  pro- 
vide for  her  any  longer,  or  to  leave  her  any  annuity*  . 
The  defendant  pleaded,  that  this  was  an  agreement 
between  the  plaintiff  and  his  intestate  to  live  together 
in  a  state  of  fornication ;  and  that  such  a  bond, 
made  upon  such  an  agreement,  was  void  in  law. 
In  reply  to  this  plea,  the  plaintiff  alleged  that  she 
was  a  virgin,  and  was  seduced  by  the  intestate ;  and 
in  consideration  thereof  this  bond  was  given  to  her ; 
and  that  it  was  prcemium  pudicitue.  The  defendant 
demurred. 

Lord  Mansfield  said,  it  was  the  price  of  prostitu- 
tion  ;  for  if  she  became  virtuous,  she  was  to  lose  the 
annuity.     The  bond  was  therefore  illegal  and  void. 

46.  In  a  case  of  seduction,  where  a  bond  is  given  Gray  v. 
lor  secunng  an  annuity,  or  a  sum  of  money  for  the  5  ve».  286. 
support  and  maintenance  of  the  person  seduced,  and 

not  with  any  view  to  a  future  cohabitation,  equity 
will  not  relieve. 

47*  The  Marquis  of  Annandale  seduced  a  young  Annandak 
woman  named  Harris,  by  whom  he  had  a  child  :  2 R^t 
afterwards,  by  deed  poll,  he  agreed  that  2,000  /.  should  432. 
be  laid  out  in  an  annuity  for  her  benefit  and  that  of  Sj^V' 
the  child.     The  widow  of  the  Marquis  brought  her  Forrest,  J 53. 
bill  to  be  relieved  against  this  deed,  as  made  upon  an 
unlawful  and  wicked  consideration ;  and  Ann  Harris 
brought  her  cross  bill  to  be  paid  the  2000  /.  out  of  the 
^ss^ts  of  the  Mm'quis.     It  was  urged  on  behalf  of 
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Ann  Harris,  that  the  known  diversity  was,  where 
tke  woman  had  before  been  a  common  prostitute,  and 
drew  in  a  voung  man  to  give  such  bond  or  covenant; 
in  sudi  case  equity  would  relieve.  But  where  the 
nan  seduced  a  woman,  who  was  before  modest,  and 
leave  such  bond  or  covenant,  there  the  obligor,  who 
done  the  injuiy,  stated  and  ascertained  himself 
which  were  to  be  the  prcemium  pudkitkty 
no  idi^  was  given  in  equity. 
On  the  other  side  it  was  objected,  that  supposing 
KT  wnuld  not  relieve  against  such  bond  or  cove- 
;  Tet  it  being  a  matter  of  tuq>itude,  equity 
not  to  intermeddle.  The  consequence  of  which 
wtmld  be,  that  both- bills  should  be  dismissed;  and 
that  the  Coort  should  not  lend  any  assistance,  on 
accoont  of  assets,  or  otherwise,  in  such  a  case. 

Lofd  King  said,  if  a  man  does  mislead  an  innocent 

woman*  it  is  botn  reason  ana  justice  he  should  make 

her  a  reparation ;  and  decreed  that  the  debt  should 

I  9nv  fWk   ^  p^  Q^^  of  jjj^  assets,  which  was  aflSrmed  by  the 

House  of  Lords. 

4&  Although  there  be  no  seduction,  yet  if  a  map 

gives  a  bond  to  a  woman,   on  accouiit  of  a  former 

cohabitation,  an  action  at  law  may  be  maintained 

upon  it. 

^V^k^  Y^  49«  In  an  action  of  debt  upon  a  bond,  the  defend- 

i^fa^      ant  prayed  oyer  of  the  condition,  which  was  in  these 

4^  wonls : — *•  Now  the  condition  of  this  obligation  is 

such,  that  in  consideration  of  cohabitation  .had  by 

the  above-bounden  T.  V.  with  the  said  Catherine,  he 

the  said  T.  V-  hath  hereby  agreed  to  secure  to  the 

said  Catherine  the  yearly  sum  of  30/.  &c,"      The 

Court  held  that  the  bond  was  good. 

dO.  Though  the  woman  to  whom  such  a  bond  it 
given  was  a  common  prostitute,  ^  yet  it  will  not  be  q^t 
(^sido  in  equity, 
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51.  A  person  who  had  maintained  <and  kept  a  Hill  v. 
common  prostitute  for  two  years,  gave  her  a  bond*  Amb!^i. 
Conditioned  to  pay  her  an  annuity  of  50/.  a  year. 
Upon  the  death  of  the  obligor,  his  brother  paid  two 
quarters  of  the  annuity,  and  then  refusing  to  pay  any 
more,  filed  a  bill  for  an  injunction,  to  prevent  the 
defendant  ftom  proceeding  at  law,  and  to  have  the 
bond  delivered  up.     Lord  Camden  said,  he  was  clear 
that  the  plaintiff  was  not  entitled  to  relief.     The 
cases  which  had  been  determined  against  securities 
given  to  common  prostitutes,  went  upon  the  circum- 
stance of  their  being  given  previous  to  the  cohabi- 
tion ;  a  consideration  which  being  tutpis  in  its  nature^         *  • 
the  Court  had  relieved.     In  this  case  the  bond  was 
not  given  for  a  consideration,   but  was  voluntary. 
The  obligor  had  resort  to  her  for  near  two  years,  be- 
fore he  gave  her  the  bond.    Past  service  could  not 
be  a  consideration  at  law,  and  nothing  was  stipulated 
for  the  future.     There  Was  no  principle  in  equity 
which  said,  a  man  might  not  give  a  voluntary  bond 
to  a  common  prostitute.     It  would  be  going  but  a 
little  farther  to  say,  he  could  not  give  her  money, 
without  her  being  liable  to  be  called  upon  for  it. ' 
There -was  no  circumstance  of  fraud  in  the  case  ;  and 
he  did  not  think,   that  where  a  voluntary  bond  was 
givenv  the  obligee  being  a  common  prostitute,  was  of 
itself  a   sufficient  ground  for  jelief..    The  bill  was 
dismissed. 

52.  Lord  Hardwicke  has  laid -down  a  very  proper 
distinction,  in  cases  of  this  kind,  between  a  married 
man  and  a  bachelor ;  and  has  determined  that  where 
a  married  man  gives  a  bond  to  a  woman  whom  he 
has  seduced,  she  knowing  him  to  be  married,  as  a 
prasmtHit '  pudieituBj  it  shall  not  be  supported  in 
equity. 
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Priest  V.  S3.  A  bill  was  brought  for  payment  of  100/.  and 

2  T^Sfio     ^^  annuity  of  40/L,  which  was  granted  by  the  defend^ 

ant  to  the  plaijitifl^  who  being  a  young  woman,  came 
to  live  in  the  family  of  the  defendant^  then  a  married 
man,  as  a  companion  to  his  sister.  And  afterwards 
occasioned  a  separation  between  him  and  his  wife. 

Lord  Hardwicke  said,  the  case  was  in  some  par|B 
new,  nor  did  he  remember  it  had  directly  come  bt- 
fore  the  Court.    The  consideration  of  the  grant  was 
plain ;  for  though  expressed  to  be  for  divers  causes 
and  considerations,  it  was  plain,  oa  the  evidence,  to 
what  it  was  appl^d,  nor  was  it  disputed.     It  was 
plain  also  to  him  what  this  unhappy  woman  (who  had 
been  very  criminal  also)  had  submitted  to,  was  fix>m 
the  seduction  of  the  defendant:   for  ber    youth, 
when  she  came  into  the  family,  and  gCK>d  character 
b^ore,  were  evidence  thereof.    And  that  certainly 
had  been  the  principal  ground  of  the  determinations 
in  that  Court,  where  it  had  been  considered  as  |inF- 
mium  pudieitue^  when  the  young  woman  submitted 
to  the  suggestions  of  the  man,  and  was  guilty  of  np 
fault  before.    But  he  knew  of  no  case  where  the 
Court  had  given  countenance  to  these  sort  of  bonds 
in  case  of  a  married  man,  she  knowing  it :  that  dif- 
fered the  case,  because  persons  who  submitted  to  a 
temptation  of  that  sort,  were  without  excuse :  they 
knew  absolutely  they  were  doing  a  wrong  which  could 
not  be  healed,  and  which  occasioned  mischiefs  to 
families.    That  diSered  it  from  the  cases  wherein  the 
Court  had  gone  some  lengths,  to  make  a  provision 
for  such  unfortunate  people*    The  bill  was  dismissed. 
All  Deeds         54.  It  has  been  stated,  that  where  lands  are  once 
are  void  as  to  li^jg  ^  a  Crowu  debt,  the   lien  continues,   into 
Debt*.         whose  bands  soever  they  pass  ^  even  though  conveyed 
Tit.  1.  ^  75.  ^y  jjjg  debtor  to  a  bondjde  purchaser  for  a  valuable 
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consideration.  And  therefore  such  conveyances  are 
void  as  against  the  King,  though  good,  as  against  all 
other  persons. 

55.  Thus  it  is  said  in  Roll's  Ab.  that  if  a  man  be-  Tit.  Pferog. 
comes  debtor  to  the  King,  being  seised  of  land  in  ^'P**  '* 
fee,  and  after  aliens  the  land,  yet  it  may  be  put  in 
execution,  though  the  alienation  was  before  any  ac- 
tion commenced.     For  it  relates  to  the  time  when 
he  J[>ecame  indebted  to  the  King,  and  after. 

56*  Thomas  Favell,  a  collector  of  the  fifteenth  and  Favdl's 
tenth,  being  seised  of  certain  lands  in  fee,   die  mtro-^  j^^  j  ^q  ^ 
missioms  de  coUecttone^  in  extremity  of  illness,  aliened  1 2  Rep.  3. 
his  estate,  and  died  without  heir  or  executor.    It 
was  held  that  process  should  issue  against  the  terre-» 
tenants  to  answer  and  satisfy  the  King  thereof. 

57.  Sir  William  Cavendish,  who  was  treasurer  of  the  Seimloo's 

Case 

chamber  to  King  Hemy  VIII.,  Edward  VL,  and  Queen  j^^^l^  224  b, 

Msryt  being  indebted  to  the  Crown,  purchased  lands,  Plowd.  32 1 , 

which  he  afterwards  aliened ;  and  of  part  took  an  estate 

to  himself  and  his  wife,  and  part  remained  in  the  hands 

of  others ;  and  died  without  rendering  an  account.    It 

was  debated  whether  or  no  these  lands  could  be  seised 

into  the  hands  of  the  Queen,  and  be  retained  by  the 

course  of  the  common  law,  till  an  account  was  made 

by  Cavendish  :  for  he  was  not  bound  to  the  Crown  in 

any  recognizance  or  obligation,  but  the  matter  of 

the  seisure  rested  entirely  upon  the  common  law. 

All  the  Barons  of  the  Exchequer  agreed  that  the 
seisure  was  lawful  j  for  the  Crown  might  have  seised 
the  lands  in  the  hands  of  Cavendish  ;  and  by  tlie 
same  reason,  in  the  hands  of  every  one  that  came  in 
under  him ;  for  nuUum  tempos  occvrrit  regi.  And 
Howden  says,  Sir  W.  Seintloo,  who  had  married 
Cfivcndish's  wdow,  having  intelligence  that  the  law  J 

was  against  him  and  his  wite,  conipounded  with  the 


5ia  TiOe  XXXII.    Deed.   Ch.  xxvi.  §  57—60* 

Queen  by  paying  1,000/.  into  the  Exchequer;  and 
got  a  release  and  pardon  for  the  residue  :  and  in  the 
pardon  it  was  recited,  for  the  maintenance  of  the 
prerogative,  that  the  law  was  with  the  Queen. 

58.  Where  a  person  is  an  accountant  to  the  Crown, 

and  sells  his  lands,  not  being  indebted  to  the  Crown 

at  the  time  of  the  sale,  yet  if  he  afterwards  becomes 

indebted  to  the  Crown,  in  his  situation  of  accountant, 

his  lands  may  be  seised  by  the  Crown,  in  consequence 

lit.  U\  74.  of  the  Stat  IS  £liz.  in  the  hands  of  the  purchaser. 

Coke*s  Case,       59«  Sir  C.  Hatton  being  remembrancer,  and  col- 

Godb.  289.    i^^^j.  ^f  the  first  fruits,  for  his  life,  after  the  death  or 

surrender  of  one  Godfrey,  •  who  then  held  that  office 
in  possession ;  and  being  seized  in  fee  of  divers  manors, 
settled  them  to  the  use  of  himself  for  life,  remainder 
to  his  son  in  tail.  He  afterwards  became  indebted 
'  to  the  Crdwn  by  reason  of  his  office ;  and  the  ques^ 
tion  was,  whether  the  lands  thus  settled  could  be  ex- 
10  Rep.  55  h.  tended  for  the  debt.     It  was  resolved  that  although 

Sir.  C.  Hatton  was  not  indebted  to  the  Crown  at  the 
time  when  he  made  the  settlement,  yet  having  be- 
come  indebted  to  the  Crown  ten  years  after,  the 
lands  comprized  in  the  settlement  were  liable,  by 
reason  of  the  retrospect  of  the  words  in  the  stat  IS 
Eliz.  *f  as  if  the  same  treasurer,  receiver,  &c.  had,  the 
day  he  first  became  accountant,  stood  bound  by 
writitig  obligatory,  having  the  efiect  of  a  statute 
staple  to  her  Majesty,'  her  heirs  or  successors,  for 
payment  of  the  same.** 

60. «  An  alieilation  bond  Jide^  prior  to  the  accept- 

anee  of  an  office,  which  renders  the  person  accepting 

an  accountant  to  the  Crown,  is  good.    And  it  was 

said  arguendo  in  a  subsequent  case,  that  if  a  man  is 

Att.  Gen.       a  receiver  to  the  King,  and  not  indebted,  but  clear, 

2Mod?247.    ^"^  s^^^s  his  land,  and  ceases  to  be  a  receiver  ;  and 
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afterwards  is  appointed  to  be  a  receiver  again,  and 
then  a  debt  is  contracted  with  the  Crown,  the 
former  sale  is  good. 

61.  It  has  been  stated  that  an  assignment  of  a  term  The  Crown 
for  years,  by  a  person  indebted  to  the  Crown,  before  xerm^t-^  * 
any  execution  awarded,  is  TOod.     But  this  doctrine  lendant. 

Tit  8   c  2 

does  not  apply  to  terms  for  years  which  are  attend-  j  22/ 
ant  on  the  inheritance ;  for  in  that  case,  if*  the  King  Nichols  v. 
extends  the  inheritance,  he  will  become  entitled  to  ^^^  309 
the  term. 

62.  Colonel  Montresor  being  seised  in  fee  of  a  Rex  v. 
freehold  estate,  and  there  beihg  an  old  term  for  years  schach. 
in  the  lands  outstanding,  which  was  assigned  to  attend  A"-  ^  804. 
the  inheritance,  sold  the  estate,  1795,  to  Mr.  Smith ;  vend.  3d  ed. 
and  the  term  was  assigned  to  a  trustee  for  him.     At  ^^^' 

the  time  of  this  sale  Col.  M.  was  indebted  to  the 
Crown,  but  Smith  had  no  notice  of 'that  circumstance 
when  he  purchased.  The  Crown  issued  an  extent 
against  Col.  M.,  and  the  sheriff  seised  the  lands  pur- 
chased by  Smith.  A  question  arose  in  the  Exche- 
quer, whether  the  outstanding  term,  which  was  held 
in  trust  for  Smith,  should  protect  him  against  the 
claim  of  the  Crown. 

The  Lord  Ch.  Baron  said,  that  the  case  that  came 
nearest  to  this  was  that  of  the  Att.  General  v.  Sands,  Tit.  12.  c.  2. 

4  28 

where  it  was  resolved,  that  as  the  inheritance  was  not  '  ^* 
forfeited,  the  term  was  not  forfeited;  for  being  a 
term  attendant,  it  was  but  an  accessary  to  the 
inheritance.  If  the  converse  of  this  case  was  con- 
sidered, it  would  make  it  still  more  clear ;  if  the 
inheritance  had  been  forfeited,  the  term  must  have 
been  forfeited  also.  In  deciding  according  to  the 
course  of  the  common  law,  he  thought  it  clear  that 
^  outstanding  term  could  not  defeat  the  King's 
process  by  extent.  In  covts  of  equity,  it  was  said, 
Vol.  IV.  L  1 
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a  purchaser  without  notice  was  a  person  favoured : 
perhs^s  it  might  be  a  sufficient  answer  to  say,  that  in 
this  case  they  were  not  in  a  court  of  equity.  TTie 
question  was^  what  ought  to  be  the  decision  of  a  court 
according  to  the  common  law  ?  This  question  could 
not  be  decided  in  a  court  of  equity  ;  they  could  not 
sue  for  a  decree.  When  a  court  of  equity  was  re- 
sorted to,  and  this  was  the  situation  of  the '  parties. 
Tit.  12.  c.  15.  the  Court  did  nothing  but  stand  neuter  between 
^  ^^\  such  parties ;  and  leave  them  to  make  the  most  of  it. 

He  thought,  on  the  whole,  the  land  was  chaigeable 
that  had  been  in  the  hands  of  the  King's  debtor : 
and  from  the  cases  that  had  been  decided,  it  was 
sufficiently  clear  that  the  term  was ;  it  wad  the  whole 
interest  in  the  land,  whether  it  was  divided  or  not. 
Now  that  being  so,  it  should  seem  to  be  the  result  of 
what  was  to  be  found  in  the  Books,  that  of  the  King's 
common  law  remedy,  it  was  impossible  to  doubt,  and 
that  remedy  was  given  in  every  case  where  the  party 
who  was  indebted  to  the  Crown  had  a  present  bene* 
ficial  interest,  as  well  as  a  reversion  ;  both  of  these 
were  considered  as  chargeable  for  the  debt  of  the 
Crown.  The  lands  of  the  King's  debtor  might  be 
extended  by  the  Crown,  in  whatev^  hands  they  were 
found  ;  and  therefore,  upon  the  whole,  the  judgment 
must  be  for  the  Crown. 
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Section  1. 

Y  the   statute    13  £liz,  c.  5*  §  2.   made   per-  statutes  in 
petual  by  stat  «9  Eliz.  c.  5.  it  is  enacted,  thsit  all  JU^J^'aS'^ 
and  every  feofiment,  gift,  grant,  alienation,  bargain.  Purchasers, 
and  conveyance  of  lands,  tenements,  and  heredita^ 
ments,  goods  and  chattels,  or  of  any  lease,  rent,  or  other 
profit  or  charge  out  of  the  same,  shall  be  deemed  and 
taken,  only  as  against  person  or  persons,  their  heirs^ 
executorS;  administrators,  or  assigns,  whose  actions  by 
such  covenous  or  fraudulent  devices,  shall  be  in  any  wise 
disturbed,  hindered,  or  defrauded,  to  be  void  and  of 
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none  effect ;  any  pretence,  colour,  feigned  conside- 
ration, expressing  of  use,  or  other  matter  or  thing,  to 
the  Contrary. 

2.  By  the  stat.  S7  Eliz.  c.  4.  §  2.,  made  perpetual 
by  the  stat.  30  Eliz.  c.  18,.  it  is  enacted,  "  That  all 
and  every  conveyance,  grant,  charge,  lease,  estate, 
incumbrance,  and  limitation  of  use  or  uses  of,  in, 
or  out  of  any  lands,  tenements,  or  other  heredita- 
ments whatsoever,  for  the  intent  and  purpose  to  de- 
fraud and  deceive  such  person  or  persons,  bodies 
politic  or  corporate,  as  shall  purchase  the  same  lands, 
tenements,  or  hereditaments,  or  any  rent^  profit, 
or  commodity  in  or  out  of  the  same,  shall  be  deemed 
and  taken,  only  as  against  that  person  and  persons, 
bodies  politic  or  corporate,  his  and  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  and 
against  all  and  every  other  person  and  persons, 
lawfully  having  or  claiming  by,  from,  or  under  them, 
which  shall  so  purchase,  for  money  or  other  good 
consideration,  the  same  lands,  tenements,  or  heredi- 
taments, or  any  rent,  profit,  or  commodity  in  or  out 
of  the  same,  to  be  utterly  void,  frustrate,  and  of 
none  effect.'* 

S.  With  respect  to  the  deeds  which  are  rendered 
Void  by  these  statutes,  as  against  creditors  or  pur- 
chasers^ they  are  of  two  sorts :  1st,  Deeds  made  with 
an  express  intent  to  defraud  creditors,  'or  subsequent 
purchasers.  Sd,  Deeds  made  upon  good»  but  not 
valuable  considerations,  which  are  usually  called  volim- 
tary  conveyances. 

4.  As  to  deeds  made  with  an  express  intent  to  defraud 
creditors,  no  doubt  can  arise  respecting  their  nullity 
under  the  statute  13  Eliz.  whenever  such  an  intent 
can  be  proved ;  even  though  they  should  be  made 
for  a  valuable  consideration. 
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5.  In  a  case  determined  in  44  Eliz.  the  following  cir«  Twine's 
cumstances  were  held  to  be  badges  of  fraud :— I*'.  The  3  ^'  qq^ 
gift  was  general,  of  all  the  donor's  goods  and  chattels, 

real  and  personal,  without  exception  of  his  apparel. 

^.  The  donor  continued  in  possession,  and  used  them 

as  his  own ;  and,  by  reason  thereof,  he  traded  and  stone  v. 

trafficked  with  others,  and  defrauded  and  deceived  Grubham, 

1  Roll. 

them.    So.  There  was  a  trust  between  the  parties.       Rep.  3. 

6.  A.  conveyed  his  estate  to  the  use  of  himself  Xarbackv^ 
for  life,  with  power  to  mortgage  such  part  as  he  S^y'^^^'^r,^, 
should  think  fit,  remainder  to  trustees,  to  sell  and  pay 

all  his  debts  i  but  continued  in  possession,  and  kept 
the  deed :  afterwards  A.  became  indebted  by  judgment 
and  bond.  It  was  decreed  that  this  conveyance 
was  fraudulent,  as  against  the  creditors  by  bond 
and  judgment;  who,  not  having  notice  of  the.  settle- 
ment, should  not  come  in  on  an  average  only  with 
the  other  creditors. 

7*  It  was  determined  in  a  modem  case,  that  where  Estwick  v. 
a  person,  having  several  creditors,  conveyed  part  of  5  ^^J^  j^ 
his  real  and  personal  estate  to  a  trustee,  in  trust  to  "^20. 
pay  half  the  rents  and  profits  to  the  grantor,  for  his 
own  use,  and  the  residue  among  certain  creditors 
named  in  a  schedule ;  without  any  intention  of  frau- 
dulently delaying  his  other  creditors ;  the  deed  was 
not  void,  within  the  stat.  IS  Eliz. :  and  Lord  Kenyon 
said  it  was  neither  illegal  nor  immoral  to  prefer  one 
set  of  creditors  to  another. 

8.  No  creditor  can  avoid  a  fraudulent  conveyance,.  1  Ves.  Juo. 
unless  his  debt  is  of  such  a  nature  as  to  affect  the  ^^ 

land :  so  that  he  must  obtain  a  judgment  for  it. 

9.  With  respect  to  deeds  made  with  an  express  Or  to  de- 
intent  to  defraud  purchasers,  the  stat.  27  Eliz.  was  ch^McrJ'" 
particularly  necessaryj  for  it  is  said  by  Yelverton  in  Cro.Bfa. 
S7  Eliz.  that  at  common  law,  no  fraud  was  remedied  445. 
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which  should  defeat  an  after-purchase,  but  that  o&ly 
which  was  committed  to  defraud  a  former  interest 

10.  The  mere  continuance  in  possession,  after  the 
execution  of  the  conveyance,  if  such  possession  be 
consistent  with  the  deed,  is  not  in  itself  suflBdent  evi« 
dence  of  an  intent  to  defraud. 

11.  It  is  not  necessary  that  the  person  who  sells 
the  land  should  have  made  the  former  conveyance. 
For  It  was  resolved  in  S  Jac.  that  if  a  father  made  a 
lease  byifraud  or  covin  to  defraud  purchasers,  and 
died ;  and  the  sori,  knowing  or  not  knowing  of  the 
lease,  sold  the  land  for  valuable  consideration,  the 
purchaser  should  avoid  the  lease. 

12.  Although  the  subsequent  purchaser  should 
have  notice  cf  the  preceding  fraudulent  ccmveyanoe, 
yet  he  will  be  allowed  to  invalidate  it. 

13.  Thus,  Lord  Ch.  J.  Wray  has  said,  if  A.  seised 
of  land  in  fee,  makes  a  fraudulent  conveyance^  to 
the  intent  to  deceive  purchasers,  against  the  stat 
37  Eliz.,  and  continues  in  possession,  and  is  reputed 
owner  ;  B.  enters  into  discourse  with  A.  for  the  pur- 
chase of  it,  and  by  accident  gets  notice  of  the  fiau- 
dulent  conveyance,  and  notwithstanding  concludes 
with  A.,  and  takes  assurance  of  him.  In  this  case  B. 
should  avoid  the  fraudulent  conveyance  by  the  said 
act,  notwitstanding  his  notice :  for  the  act,  by  ex- 
press  words,  made  the  fraudulent  conveyance  void, 
as  to  a  purchaser :  and  forasmuch  as  it  was  within 
the  express  purview  of  the  act,  it  ought  to  be  taken 
and  expounded  in  suppression  c^fraud. 

14.  One  Bullock  made  a  fraudulent  estate  at  his 
land  within  the  stat  27  £li2.,  and  afterwards  oflfered 
to  sell  it  to  Standen.  Before  assurance  thereof, 
Standen  had  notice  of  the  fraudulent  conveyinoe, 
and  notwithstanding  proceeded  and  took  his  assu- 
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ranee  of  Bullock.  It  was  agreed  that  Standen  should 
avoid  the  fraud!ulent  conveyance ;  for  the  notice  of 
the  purchaser  could  not  make  that  good,  which  an. 
act  of  parliament  made  void  as  to  him ;  and  true  it  was» 
quod  nan  ded^tur  qui  scit  se  decipi.  But  in  this  case 
the  purchaser  was  not  deceived ;  for  the  fraudulent 
conveyance,  whereof  he  had  notice,  was  void,  as  to 
him,  by  the  said  act,  and  therefore  should  not  hurt 
him ;  nor  was  he,  as  to  that,  in  any  manner  deceived. 

15.  When  the  Judges  were  first  called  upon  to  ex-  Voluntary 
pound  these  statutes,  they  appear  to  have  considered  ^j^^^^* 
all  voluntary  conveyances,  that  is,  all  conveyances  Creditors. 
not  founded  on  a  pecuniary  or  other  valuable  con- 
sideration as  fraudulent,  and  consequently  void  against 

actual  or  future  creditors. 

16.  Thus  where  A.  having  lands  as  heir  to  his  Apharry  v. 
father,  covenanted  for  natural  love  and  affection  to  cro  *°llk!"*^ 
stand  seised  to  the  use  of  himself  for  life,  remainder  3^^* 

to  his  first  son  in  tail,  &c. ;  he  having  notice  at  the 

time  of  a  bond  entered  into  by  his  father  to  B. ;  an 

action  of  debt  was  brought  by  B.  on  thii^bond  agafnst 

A.  as  heir  ;  and  it  was  held  that  the  conveyance  by  j|J|  q^,    . 

A.  was  fiaudulent  and  void  against  B.,  as  much  aa  a  2  Atk.  152. 

conveyance  by  the  father,  the  original  debtor,  would  112/ 

have  been.  • 

17.  Lord  Hardwicke  has  said,  that  he  had  scarcely 
known  one  case,  where  the  person  conveying  wa^  1  Atk.  15.. 
indebted  at  the  time  of  the  conveyance,  that  had  not 

been  deemed  fraudulent. 

18.  It  appears  however  to  have  been  soon  esta^  Exc^twher* 
blished,  that  voluntary  conveyances  were  only  void  \^  not  indebt* 
against  creditors,  where  the  persons  making  such  ^  *^  **"« 
conveyances  were  indebted  at  the  time ;  and  that  all 
voluntary  conveyances  were  not  void  against  future 
creditors ;  but  only  such  as  were  al90  fmudulent.      2  Vem.  327. 
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.  19*  Thus  it  is  said  in  a  note  in  Dyer,  that  if  a 
man  conveys  land,  for  the  preferment  of  his  children, 
this  shall  be  good,  if  he  was  not  in  debt  at  the  time : 
but  if  he  was  in  debt,  it  would  be  otherwise. 

20.  Lord  Hardwicke  has  said,  that  it  is  necessary, 
on  the  Stat.  IS  £liz«,  to  prove  that  the  person  mak- 
ing a  settlement  was  indebted  at  the  time,  or  imme* 
diately  after  the  execution  of  the  d^ed.  And  that 
where  a  man  has  died  indebted,  who  in  his  lifetime 
made  a  voluntary  settlement,  upon  application  to 
the  Court  of  Chancery,  to  make  it  subject  to  bis  debts 
as  real  assets,  the  Court  has  always  denied  it,  unless 
ic  was  shown  that  he  was  indebted  at  the  time  the 
conveyance  was  executed^ 

21.  It  was  held  by  Lord  Kenyon,  when  M.  R. 
that  a  settlement  after  marriage,  in  favour  of  a  wife 
and  children,  by  a  person  not  indebted  at  the  time, 
was  good  against  creditors,  and  not  within  the  stat 
13  Eliz.  And ,  in  another  case  it  was  declared  by 
Lord  Alyanley,  when  M.  R.,  that  to  impeach  a 
settlenient,  made  after  marriage,  under  the  stat. 
13  Eliz.,  the  husband  must  be  proved  to  have  been 
indebted  at  the  time,  to  the  extent  of  insolvency. 

22.  Conveyances  of  this  kind  are  however  rendered 
void  against  commissioners  of  bankrupts,  by  the 
statute  1  Ja.  L  ;  unless  made  upon  the  marriage  of  a 
child,  being  of  the  age  of  consent. 

23.  Voluntary  conveyances  are  in  all  cases  void 
against  subsequent  ^na^^/e  purchasers,  for  valui^bie 
consideration;  for  the  subsequent  conveyance, to  a 
purchaser  sufficiently  proves  a  fraudulent  intent  in 
making  the  former  conveyance.  And  although  it  is 
said  in  Bovey's  case,  that  a  yolunlaiy  conyeyance  was 
not  upon  that  account  to  be  reckoned  fraudulent*  ^^ 
to  be  avoided  by  a  purchaser  for  a  valuable  consi- 
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deration ;  and  this  doctrine  has  been  frequently  re- 
peated ;  yet  there  is  no  case  in  which  a  voluntary 
conveyance,  though  unattended  with  fraud,  has  been 
supported  against  a  subsequent  &ona/f{2^ purchaser,  for 
a  valuable  consideration ;  but,  on  the  contrary,  such  Tot.  158. 
voluntary  conveyances  have  always  been  deemed  ^^'  ^*^- 
fraudulent  and  void,  as  against  subsequent  purchasers. 

24.  The  plaintifi'^s  suit  was  to  be  relieved  upon  Leach 
articles  of  agreement  for  the  purchase  of  land  from  T*i^*?i  70 
the  defendant  Richard  Dean,  who,  before  any  con- 
veyance in  execution  of  the  articles,  had  conveyed 

the  premises  by  deed  to  the  defendant,  Rojger  Dean 
his  son.  The  Court,  with  the  assistance  of  the  Judges, 
declared  that  the  said  deed  so  made  to  Roger 
Dean,  being  a  voluntary  conveyance,  and  the  said 
Richard  Dean  settling  the  premises  to  the  plaintift' 
for  valuable  consideration,  the  said  voluntary  con- 
veyance was  a  fraud. 

25.  Settlements  made  on  a  wife  or  children  after 
marriage,  unsupported  by  any  other  consideration* 
but  that  of  love  and  affection,  beiqg  only  founded 
on  a  moral  duty,  aire  voluntary  ;  and  void  under  the 
Stat.  27  Eiiz«  as  to  subsequent  purchasers  for  valuable 
conjsideration. 

26.  Thus,  in  the  case  of  Colvill.  v.  Parker,  Just  Woodie's 
Tanfield  cited  a  case  in  which  it  was  adjudged,  that  ^^^^  j^o 
where  a  person,  afler  marriage,  voluntarily  assigned 

a  lease  for  years,  as  a  jointure  for  his  wife ;  and  after- 
wards sold  it  to  one  who  had  not  any  notice  of  this 
conveyance ;  it  was  within  the  statute. 

27.  J.  Reade  being  tenant  for  life,  with  remainder  Ooodrigbt 
to  his  daughter  Elizabeth  in  tail;  they  joined  in  2 ^*k*R 
levying  a  fine  to  trustees,  in  trust  for  the  father  for  1019. 
life,  and  after  his  decease  for  the  maintenance  of 
Elizabeth  and  her  children  during  the  life  of  Eliza- 
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beth,  and  after  her  death  and  that  of  her  husband^ 
to  raise  portions  for  their  younger  children.  Eliza^ 
beth  survived  her  husband^  and  made  a  lease  of  the 
premises  for  21  years  at  a  rack  rent.  Upon  an  at- 
tempt to  annul  this  lease  by  the  daughter  of  Elizabeth, 
Lord  C.  J.  De  Grey  delivered  the  opinion  of  the 
Court»  that  the  deed  was  only  a  voluntary  convey- 
ance, within  the  true  meaning  of  the  stat.  27  Eliz., 
being  founded  only  upon  a  good,  and  not  upon  a 
valuable  consideration :  and  therefore  could  not  be 
set  up  against  a  bondjide  purchaser. 
Though  with  28.  Although  a  purchaser  has  notice  of  a  voluntary 
Notice.  settlement,  before  he  purchases,  yet  it  will  not  afiect 

Chapman       him ;  and  he  will  be  allowed  to  hold  the  estate  against 
y.  Emen\       ^^  persons  claiming  under  such  voluntary  settle- 
ment. 
Evelyn  r.  ^*  C.  Evel}^,  by  a  settlement  after  marriage,  con- 

Tcmplwr,        yeyed  the  premises  in  question  to  trustees,  to  the  use 

of  liimself*  for  life,  remainder  to  trustees,  to  pay  an 
annuity  to  his  wife  for  her  life,  remainder  to  other 
trustees,  to  raise  4,000 /L  for  younger  children,  re- 
mainder to  his  first  and  other  sons  in  tail,  with  a 
proviso  that  it  should  be  lawful  for  C.  Evelyn,  by 
deed,  to  revoke  the  uses,  and  sell  the  estate ;  but  he 
covenanted  that  the  money  to  be  raised  by  the  sale  of 
the  lands,  should  be  paid  to  the  trustees,  to  be  by 
them  laid  out  in  the  purchase  of  other  lands,  to  be 
settled  to  the  same  uses.  J.  Templar  purchased  the 
settled  estate  of  Evelyn,  and  paid  the  piupchase  money 
to  him.  The  children  of  Evelyn,  claiming  under  the 
settlement,  filed  their  bill  against  Templar,  stating 
that  he  had  notice  of  the  settlement,  and  insisting  that 
he  ought  to  have  paid  the  purchase  money  to  the 
trustees,  not  to  Evelyn.  The  defendant  contesided, 
that  the  settlement  being  made  after  maniage,  was 
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voluntary  and  fraudulent  as  to  him ;  and  claimed  the 
benefit  of  the  statute  27  Eliz.  Lord  Thurlow  said, 
that  although  it  would  have'  been  as  well,  at  first,  if 
voluntary  conveyances  had  not  been  thought  so  little 
of,  yet  the  rule  was  such,  and  sio  many  estates  stood 
upon  it,  that  it  could  not  be  shaken ;  and  dismissed 
the  biU. 

SO.  J.  Manning,  by  indenture  dated  in  178S,  in  £^  J' 
consideration  of  love  and  affection  for  his  mother,  9  East,  59. 
sisters,  and  brother,  and  for  making  a  provision  for    ' 
them,  conveyed  the  premises  in  question  to  trustees, 
to  the  use  of  himself  for  life,  remainder  to  the  use  of 
his  mother  for  life,  &c.    Two  years  after,  J.  Manning, 
in  consideration  of  1,800/.  conveyed  the  premises  to 
R.  Otley  in  fee,  and  Otley  had  notice  of  the  settle- 
ment of  I78S  before  payment  of  the  purchase  money, 
and  execution  of  the  conveyance. 

The  question  was,  whether  this  conveyance  to 
Otley,  who  brought  an  ejectment  for  the  recovery  of 
the  premises,  was  good,  against  the  prior  settlement* 

Lord  EUenborough  delivered  the  judgement  of  the 
court.  He  said,  as  it  was  found  that  there  was  no 
firaud  in  fact  in  the  conveyance  of  I78S,  the  only 
point  for  the  consideration  of  the  Coiu*t  was,  whether 
a  voluntary  conveyance,  without  any  valuable  consi- 
deration, be  not,  according  to  the  legal  construction 
of  the  statute  27  Eliz.  fraudulent  against  a  subsequent 
purchaser  for  a  valuable  consideration ;  or,  in  other 
words,  whether  in  such  case  the  law  do  not  presume 
fraud,  without  admitting  such  presumption  to  be  con- 
tradicted. After  stating  all  the  cases,  his  Lordship 
concluded  in  these  words :  *'  Thus  stand  the  autho* 
rities  on  both  sides  of  the  question ;  and  the  weight, 
number,  and  uniformity  of  those  which  establish  the 
point  contended  for,  on  behalf  of  the  plaintiff,  do. 
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in  our  opinion,  very  much  preponderate.  And  as 
many  estates  depend  upon  the  rule,  it  ought  not,  we 
conceive,  to  be  shaken.  It  appears  from  a  manuscript 
note,  formerly  belonging  to  Mr.  Justice  Clive,  that 
Mr*  Horseman,  in  the  year  1713,  advised  the  making 
of  a  mortgage  of  the  estate  settled  in  strict  settle- 
ment by  Sir  R.  Anderson,  after  his  marriage ;  thinking 
it  voluntary  and  fraudulent,  as  against  a  purchaser. 
And  the  like  advice  as  that  which  he  gave  nearly  a 
century  ago,  probably  had  been  given  before ;  and 
that  it  has  been  given  since,  and  acted  upon,  we  cannot 
doubt ;  as  Lord  Thurlow  was  not  likely  to  have  ex- 
Hnte,  $  29.     pressed  himself  as   he  did  in  Evelyn  v.  Templar, 

unless  he  had  known  that  such  had  frequently  been 
the  case.  Feeling  ourselves  jiressed  with  these 
authorities  and  considerations,  we  think  ourselves 
bound  to  give  judgement  for  the  plaintiff 

Much  property  has  no  doubt  been  purchased,  and 
many  conveyances  settled,  upon  the  ground  of  its 
having  been  so  repeatedly  held  that  a  voluntary  con- 
veyance is  fraudulent,  as  such,  within  the  stat 
S7  Eliz. ;  and  it  is  no  new  thing  for  the  Court  to  hold 
itself  concluded,  in  matters  respecting  real  property, 
by  former  decisions,  upon  questions  in  respect  to 
which,  if  it  were  res  integra,  they  probably  would 
have  come  to  very  difierent  conclusions.  And  if  the 
adhering  to  such  determinations  is  likely  to  be 
attended  with  inconvenience,  it  is  a  matter  fit  to  be 
remedied  by  the  legislature ;  which  is  able  to  prevent 
the  mischief  in  futujre,  and  to  obviate  all  the  ineonve- 
nient  consequences  which  are  likely  to  result  from  it, 
as  to  purchases  already  made.  And  we  caimot  but 
say,^  as  at  present  advised,  and  considering  the  con- 
struction put  on  the  statute,  that  it  would  have  been 
better  if  the  statute  had  avoided  conveyances  only 
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against  purchasers  for  a  valuable  consideration,  with-  ^*Sl^*?^h*® 
out  notice  of  the  prior  conveyance.  18  Vetf.  100. 

31.  By  the  fifth  section  of  the  stat.  27  Eliz.  it  is  And  Convey- 

,     -       .„  1    11       'i  ances  with 

enacted,  that  if  any  person  shall  make  any  conveyance  Power  of  Re- 
of  any  lands,  with  a  clause  of  revocation,  at  his  will  vocation. 
and  pleasure,  of  such  conveyance,  and  after  such 
conveyance,  shall  bargain,  sell,  demise,  grant,  convey, 
or  charge  the  same  lands  to  any  person  or  persons  for 
money,  or  other  good  consideration,  the  said  first 
conveyance  not  being  revoked,  that  the  said  former 
conveyance,  as  against  such  bargainees,  vendees, 
lessees,  their  heirs,  successors,  executors,  adminis- 
trators, and  assigns,  shall  be  void  and  of  none  eflfect. 

32.  It  was  resolved  in  Twine's  case,  that  if  a  man  3  Rep.  83  a. 
has  a  power  of  revocation,  and  afterwards,  to  the 

intent  to  defraud  a  purchaser,  levieif  a  fine,  or  makes 
a  feofixnent,  by  which  he  extinguishes  his  power,  and 
then  bargains  and  sells  the  land  for  a  valuable  consi- 
deration, the  bargainee  shall  enjoy  it ;  for  as  to  him, 
the  fine  or  feoffment  by  which  the  condition  was  ex- 
tinct, was  void  by  the  said  act ;  and  so  the  first  clause, 
by  which  all  fraudulent  and  covinous  conveyances  are 
made  void,  as  to  purchasers,  extends  to  the  last  clause 
of  the  act,  namely,  when  he  who  makes  the  bargain 
and  sale  had  power  of  revocation.  And  it  was  said 
that  the  stat.  27  Eliz.  has  made  voluntary  estates, 
with  power  of  revocation,  as  to  purchasers,  in  equal 
degree  with  conveyances  made  by  fraud  and  covin,  to  ^^  ^'.  , 
defraud  purchasers.  Cro.  Ja.  1 80. ' 

S3.  A  man  conveyed  lands  to  the  use  of  himself  sunden  ▼. 
for  life,  remainder  to.several  persons  ofhis  blood,  with  ^"Jl^^*^^* 

_  n  •  1  1    /»  1  3  Rep.  83  6. 

a  future  power  of  revocation ;  and  before  the  power 
began,  he,  for  a  valuable  consideration,  bargained  and 
sold  the  land  to  another  and  his  heirs.     It  was  ad-  - 
judged  that  this  bargain  and  sale  was  within  the 
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remedy  of  the  statute ;  of  which  the  intent  was,  that 
all  voluntary  conveyances,  which  were  originally 
subject  to  a  power  of  revocation,  whether  present  or 
future,  should  not  stand  against  a  purchaser  for  a 
valuable  consideration. 

34.  A  power  to  mortgage  an  estate  to  any  extent  is 
in  effect  a  power  of  revocation,  and  will  therefore 
render  a  deed  void,  as  to  a  subsequent  purchaser. 
But  if  no  fraud  be  found,  a  proviso  to  charge  with  a 
particular  sum  is  not  within  the  statute. 

35.  A  power  to  lease  all  or  any  part  of  the  lands, 
for  any  number  of  years,  with  or  without  any  rent, 
being  in  effect  a  power  of  defeating  the  whole  settle- 
ment, has  been  considered  as  a  power  of  revoca- 
tion. 

36.  Where  the  power  of  revocation  can  only  be 
exercised  with  the  consent  of  persons  who  are  not 
under  the  control  of  the  settlor,  the  conveyance  will 
not  be  considered  as  within  the  statute. 

37-  Sir  John  and  Lady  Maynard,  in  consideration 
of  the  marriage  of  their  son,  and  of  5,000  L  portion 
paid  with  his  wife,  covenanted  to  levy  a  fine  of  lands» 
which  were  the  estate  of  Lady  Maynard,  to  the  use  of 
Sir  John  for  li^,  remainder  to  Lady  M.  for  lif^ 
remainder  to  the  son  and  his  heirs ;  with  a  proviso,  that 
it  should  be  lawful  for  Sir  John  and  Lady  M.,  with 
the  consent  of  four  persons,  to  revoke  the  uses.  After 
the  death  of  Sir  J.,  Lady  M.  entered  and  sold  some  of 
the  lands,  without  the  consent  of  the  trustees.  It  was 
resolved  that  the  settlement  was  not  fraudulent,  within 
the  Stat.  27  Eliz^  as  it  could  not  be  made  to.  deceive 
a  purchaser.  The  power  of  revocation  not  being 
exercisable  at  the  will  and  pleasure,  such  are  the 
words  of  the  act,  of  the  settlor ;  but  was  restrained  Jl^y 
the  necessity  of  obtaining  the  consent  of  four  persons. 
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intrusted  for  the  son's  wife*  Whereas  in  the  case 
mentioned  in  3  Rep.  83  b.  the  consent  seemed  to  be 
given  by  a  person  at  the  devotion  of  the  settlor,  and 
appointed  by  him. 

38.  Where  a  deed  contains  a  power  of  revocation, 
at  the  will  and  pleasure  of  the  settlor,  it  is  immaterial 
whether  the  consideration  be  a  valuable,  or  omly  a 
good  one ;  for  it  is  equally  void  as  to  a  subsequent 
purchaser.     And  in  an  opinion  of  Mn  Booth's  it  is 

said,  "  The  reserving  of  powers  of  revocation  to  the  Collect.  Jur. 
grantors  or  original  owners  of  the  land,  though  ^ '  ^^^ 
checked  by  requiring  the.  consent  of  the  trustees,  hath 
of  late  been  disused  in  settlements ;  because  doubts 
have  arisen  whether  such  settlements  are  not  fraudu- 
lent within  the  statute  of  27  £liz."  And  now  powers 
of  revocation,  sale,  and  exchange,  are  always  reserved 
to  the  trustees. 

39.  With  respect  to  the  persons  who  are  deemed  Who  are 
subsequent  purchasers  within  the  stat.  27  Eliz.,  it  was  chaMn.  ^^' 
resolved  in  Twine's  case,  that  no  purchaser  should  ^  R^*  ^  «• 
avoid  a  precedent  conveyance,  made  by  fraud  and 

covin,  but  he  who  was  a  purchaser  for  money,  or  other 
valuable  consideration.  For  although  in  the  pream* 
ble  it  is  said,  for  money  or  other  good  consideration, 
and  likewise  in  the  body  of  the  act,  yet  these  words 
are  to  be  intended  only  of  valuable  consideration. 
And  this  appeared  by  the  clause  respecting  powers  of 
revocation ;  for  there  it  is  said,  for  money  or  other 
good  consideration,  paid  or  given ;  where  the  word 
paid  is  referred  to  money,  and  given  to  good  consi- 
deration ;  which  excludes  all  considerations  of  nature, 
or  blood,  or  the  like,  and  were  to  be  intended  only 
of  valuable  considerations,  which  might  be  given. 

40.  A  mortgagee  is  a  purchaser  within  the  stat. 
27  £yz*,  and  may  therefore  avoid  a  prior  fraudulent 
conveyance. 
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Chapman  *i-  R-  Emery  conveyed  the  premises  in  question, 

c  ^"^^*9     without  any  consideration,  to  the  use  of  himself  for 

life,  remainder  to  .his  wife  for  life,  remainder  to  their 
issue  in  tail.  Three  years  ailer,  Emery  mortgaged 
the  premises  for  7OO  /.  to  a  person  who  had  notice  of 
the  settlement  In  an  ejectment,  the  question  was, 
whether  the  mortgagee  should  avoid  the  settlement 
as  fraudulent,  under  the  stat  27  Eliz,  It  was  con- 
tended, lo.  That  the  statute  only  related  to  purchasers, 
and  that  a  mortgagee  was  not  a  purchaser.  2^  That 
the  mortgagee  had  notice ;  and  no  pretence  or  cir- 
cumstance of  fraud  appeared.  The  settlement  was 
three  years  prior  to  the  mortgage,  therefore  could 
not  have  been  made  with  a  view  to  defeat  it. 

Lord  Mansfield  said,  there  was  no  doubt  but  that  a 
mortgagee  was  a  piu'chaser.  And  as  to  the  point  of 
notice,  that  made  no  difference ;  because  it  was  of  a 
conveyance  made  void  by  the  statute. 

42.  A  lessee  at  a  rack  rent  is  a  purchaser  within 
ante,  <  27.      the  Stat.  27  Eliz. ;  and  in  the  case  of  Goodright  v.  Moses 

^^'  '*'  this  point  was  admitted.  But  in  the  case  of  Upton 
V.  Bassett  it  was  held,  that  where  a  person  made  a 
lease  without  receiving  any  fine,  or  reserving  any 
rent,  the  lessee  was  not  a  purchaser  within  the  stat 
27  Eliz.  and  therefore  could  not  avoid  a  precedii^ 
voluntary  conveyance. 

43.  Where  the  price  is  inadequate  in  a  consider- 
able degree,  or  where  an  apparent  inadequacy  of  price 
is  coupled  with  other  circumstances^  indicating  a 

Twine's  Case,  fraudulent  coUusion  between  the  purchaser  and  the 
3  Rep.  83  b:  vendor,  to  avoid  a  preceding  conveyance ;   a  pur- 
Routledge,     chaser  under  such  circumstances  will  not  be  entitled 
Cowp.705.    to  the  protection  of  the  statute. 
Douglas  "^^  ^^^  consideration  of  marriage  is  sufficient  to 

▼.  Waad.       establish  a  subsequent  conveyance  and  to  render  a 
'  previous  one  fraudulent  and  voidf  as  against  such 
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second  conveyance.     But  a  settlement  upon  a  wife  Martin  v. 
after  marriage,  or  upon  children,  will  not  avoid  a  ^cu  Ca  ro 
preceding  conveyance,  unless  it  is  made  in  pursuance  i  Ab.Eq  353. 
of  articles  entered  into  before  marriage.  445*     ^^"  - 

45.  The  statutes  IS  &  27  Eliz.  only  avoid  volun-  Voluntary 
tary.  conveyances,  as  against  creditors  and  subsequent  ^n^j^j^rof^ 
purchasers  ;  and  therefore  the  persons  making  volun-  the  Parties, 
tary  or  fraudulent  and  co\inous  conveyances,  and  all 

those  claiming  under  them,  are  as  much  bound  by 
such  conveyances,  as  if  these  statutes  had  not  been 
made. 

46.  A.  made  a  voluntary  conveyance  to  B.,  and  Rand  v. 
afterwards  a  mortgage  of  the  same  lands;    the  first  ^^^^^\/ 
deed,  on  a  trial  at  law,  was  found  fraudulent ;  B.  exhi- 
bited his  bill  to  redeem  the  mortgage.   It  was  decreed^  -^ 

.  that  though  the  deed  to  B.  was  fraudulent,  quoad 
the  mortgage,  yet  it  was  good  as  to  the  equity  of 
redemption,    and  would  pass  it;    for  a  voluntary   • 
deed  is  good  against  the  party  that  makes  it,  and  his 
heirs. 

47.  In  the  case  of  Leach  v.  D6an  the  Court  de-  ante,  §  24. 
clared,  that  as  to  the  voluntary  conveyance,  the  same 

was  not  thereby  impeached,  as  between  the  father 
and  son,  for-  any  advancement,  or  any  other  thing 
thereby  settled  on  the  said  son ;  other  than  making 
the  said  articles. 

48.  A  volunttuy  deed  cannot  be  defeated  by  a  ^"^  ^^^^  *^ 

^  '   -^         tosubfiequent 

subsequent  voluntary  deed.    And  it  has  been  stated,  vohmtary 
that  where  there  are  two  voluntary  conveyances  of  ^^^"^' 

•  ante  c  2. 

the  same  land,  tiie  first  will  prevail.  ^  49'. 

50*  A.  made  a  voluntary  settlement  of  lands  in  ciaverlng  v. 
trust  for  his  grandson  and  his  heirs;    some  years  2  Vern"473- 
after,  he  made  another  voluntary  settlement  of  the  i  Ab.Eq  24/ 
same  estate,  to  the  use  of  his  eldest  son  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail ;  and  by 

Vol.  IV.  M  m 
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will  gave  a  considerable  estate  to  his  grandson.  U 
WM  proved  that  A.  always  kept  the  first  settlement  itf 
Ms  custody,  and  never  published  it^  btit  it  Was  found 
afler  his  deatli  amongst  his  waste  papers;  and  the 
after  deed  was  often  mentioned  by  him,^  and  he  told 
the  tenants  that  his  eldest  son  was  to  be  their  land-' 
lord,  after  his  death ;  yet  the  bill  was-  dismissed,  as 
to  any  relief  i^inst  the  first  deed*  The  dec^  wad 
affirmed  in  parliament 
And  also  as  ^I*  ^  voluHti^ry  Settlement  is  also  good  against  a 
#0  WilU-        subsequent  will,  because  neither  of  them  are  founded 

on  a  valuable  consideration. 

villers  v.  5^^  A  person  who  was  cestm  que  trust  of  a  term,  by 

?  Vern^ioo    ^  ^**^^  sprap  of  paper  at  an  ale-'house,  but  under  hand 

'  and  seal,  settled  the  term  on  &e  plaintifl^  to  pay  hi» 

debts;   and  gave  them  the  surplus.     Afterwards, 

being  dissatisfied  with  this  settlement^  which  be  had 

delivered  to  a  creditor,  he  devised  the  term,  by  w3l 

in  writing,  to  his  half  brother,  subject  to  the  payment 

of  his  debts.r   Th^  question  was,  whether  the  deed  or 

will  shoidd  prevail. 

Lord  Nottingham  held^  that  there  was  no  colour  for 
setting  the  deed  aside,  to  make  way  for  the  will :  that 
if  a  marf  improvidently  biads  himself  up  by  a  volun^ 
tary  deed^  and  does  not  reserve  a  liberty  to  himselfr 
by  a  power  of  revocation ;  the  Court  of  Chancery  will; 
not  loose  t^  fetters  he  has  put  upon  himself,  but  he 
must  lie  down  under  his  own  fdtly.    For  if  you  would 
relieve  in^  such  a  case,  you  must  consequently  establish 
this  proposition^  viz.^  that  a  man  can  make  no  vo- 
luntary diq>oflil!ion  of  his  estate,  but  only  by  his  wiQ } 
which'  wouMr  be  absnrdr 
fioughton  r.      53>t  In  a  subsequent  es^  Lord  JEIardwicke  held# 
?yki'!^625.    thai  a  voluntary  dieec^,  kept  by  a  pei:$on,  and  never 

Gancelled9,co.ald'not  be  set^aside  by  a  9ub«eq^ent  will 
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54.  There  is  a  proviso  in  the  stat  18  £liz.  §  6.  Provlsoeiti 
that  the  act  shall  not  extend  to  any  estate  ot  interest  ^^^^  ^^^ 
in  lands  made  upon  good  considerMioni  and  band  on  good  Con* 
^de  lawfully  conveyed  ot  assured  to  any  person,  not  ^*  ^^  ^°* 
having  at  the  time  of  such  conveyance  any  notice  (^ 
such  covin,  fraud,  or  Collusion.    And  in  the  stftt. 
S7  Eliz.  there  is   also  a   proviso,   (S  ^0  that   th^ 
act  shall  not  extend  to  make  void  any  conveyance^ 
assignment  df  lease,  assurance,  grant,  charge,  lease^ 
estate,  or  interest,  in  any  lands,  &c«  made  upon  good , 
consideration,   bond  ^de^  to  any  person  or  persons^ 
bodies  politic  or  corporate. 

65.  In  consequence  of  these  provisoes,  deeds  mad0 
for  a  pecuniary  consideration,  or  in  consequence  of 
any  stipulations  which  are  beneficial  and  valuable  to 
the  grantpr,  the  word  good  in  these  provisoes  m^m^^ 
ing  yaluable»  are  not  within  these  aets ;  and  cannot 
therefore,  be  impeached,  eitherliy  ereditora^  or  subse** 
quent  purchasers, 

56.  John  Hammerton  being  seised  in  .fee  of  ah  ^  ^• 
estate  charged  with  iin  annuity  df^  /.  to  his  mother,  2  wU9«'r« 
and  having  two  bnrthers,  and  being  about  tP  be  3^^« 
married*  prevailed  on  his  mother  to  relinquish  her 
security  upon  the  whole  dstat€(^  and  take  a  security 
upoii  part  x  a  settlement  was  made  accordingly,  by 
which  the  estate  was  limited  to  John  for  life,  re« 
maioder  to  lus  first  and  other  sons  by  that  marriage 
in  tail  male,  remainder  to  the  next  brother  in  tail 
male,  remainder  over.  And  the  question  was,  whether 
thp^^mdnder  to  the  next  brotherof  John  was  volun<* 
tary.  The  Court  held  t|iat  it  was  not  voluntary, 
because  the  mother  must  be  presumed  to  have  sti- 
pulated for  the  limitation  to  her  second  son,  as  the 
price  of  her  relinquishing  her  security  upon  the  whole 
estate,  and  taking  a  sew  security  upoQ  part 
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Settlements  SJ.  Marriage  being  considered  as  a  valuable  con- 
riage.  '  sidcration,  deeds  made  previous  to,  and  in  conside- 
riowd.  58.  ration  of  an  intended  marriage,  have  been  always 
f  v2nt  ^m  ^^^  ^^^^  within  these  provisoes,  and  not  impeach- 
able by  creditors,  orsubsequent  purchasers. 
Kirkv.Chrk,  ^8.  A  pcrsou  having  an  estate  in  reversion  in  a 
Prcc.  in  Cha.  copyhold,   surrendered  it  to  his  eldest  son  in  tail,  in 

ordfer  that  his  son,  coming  in  as  a  purchaser,  should 
pay  a  smaller  fine.  Afterwards  the  father,  on  a 
treaty  of  marriage  between  his  son  and  B.,  told  B/s 
friends  that  this  copyhold  was  so  settled;  and^the 
marriage  wa&  had,  and  a  portion  of  2,000/.  paid  with 
B.  Some  time  after,  the  father  settled  the  copyhold 
on  a  second  wife. 

•  Lord  Cowper  decreed  that  the  surrender  to  the 
son  was  good }  for  though  it  was  at  first  voluqtaiy, 
yet  upon  the  treaty  of  the  marriage  it  was  a  principal 
inducement,  therefore  became  valuable ;  and  ought 
to  be  considered  as  if  it  had  then  been  surrendered 
to  the  son.  • 

iAb.Eq.354^  ."59i  Though  a  settlement  be  executed  after  mar- 
riage, yet  if  it  be  made  in  pursuance  of  an  agreement 
entered  into  before  marriage ;  or  in  consideration  of 

0 

an  additional  portion;  it  will  be  as  good  as  ii'n^de 
before  marriage. 
Jones  V.         "  ^*  '^^  defendant's  father,  some  time  after  mar- 
Mar&h,  riace,  in  consideration  of  an  additional  portion  of 

'  *  100  h  paid  by  his  wife's  mother,  settled  an  estate  of 
100  /.  a  year  on  himself  for  life^  remainder  to  his  first 
and  other  sons,  &c.  ;  and  the  mother  of  the  defen- 
dant's father,  having  an  interest  in  tiie  estate,  joined 
with  him  in  the  conveyance.  Thirteen  years  after,  the 
father  .mortgaged  the.  estate  to  the  plaintifl^  with  the 
usual  covenants,  and  died. 
Loid  Talbot  said,;  the  question  was,  whether  this- 
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was  a  voluntary  conveyance  or  not.  And  it  would 
be  very  hard  to  call  this  a  fraudulent  settlement, 
since  it  was  in  consideration  of  a  marriaa:e  had,  and 
of  an  additional  portion  paid  by  the  wife's  relations  ; 
which  could  not  be  called  voluntary  against  a  m6rt- 
gage  made  thirteen  years  after. 

61.  R.  Williams  made  a  settlement,  in  considefa-  Brown 
tion  of  a  marriage  already  had,  and  of  a  portion  of  i"Atk!?88. 
1,000/.  paid  to  him  by  his  wife's  brother :  the  hus- 
band became  a  bankrupt,  and  the  question  was,  whe- 
ther this  settlement  was  good  against  his  creditors. 

Xx)rd  Hardwicke  said,  it  was  admitted,  if  a  settle- 
ment was  made  before  marriage,  though  without  a 
portion,  it  was  good ;  for  marriage  itself  was  a  con- 
sideration. And  it  was  equally  good,  if  made  after 
marriage,  provided  it  was  upon  payment  of  money, 
as  a  portion  ;  or  an  additional  sum  of  money,*,  or  even' 
an  agreement  to  pay  money,  if  the  money  .was  after- 
wards  paid,  pursuant  to  the  agreement.  This  was 
allowed  both  inlaw  and  equity  to  be  sufficient  to 
make  it  a  good  and  valuable  settlement.  Decreed 
a  good  settlement  against  the  creditors. 

63.  In  a  subsequent  case  Lord   Hardwicke  said,  Stileman  r 
that  a  settlement,  though  made  after  marriage,  yet  ^*\tk477 
being  in  consideration  of  a  portion  which,  for  ajay  i^n^j,den 
thing  that  appeared,  was  paid  at  the  time»  could  not  v-  Htlton, 
be  impeached  by  subsequent  creditors. 

63.  Where  a  wife  joins  with  her  husband  in  de- 
stroying the  settlement  made  on  her  marriage,  and  a 
new  settlement  is  made,  such  new  settlement  will  be 
good;  though  a  better  provision  is  made  for  the 
wife  and  children  than  was  contained  in  the  original 
settlement. 

64.  Sir  R.  Bell  on  his  marriage  settled  certain  Scott  v.  Bell,  j 

lands  ou  himself  for  life,  remaindjer  to  his  wife  for  ^  ^^"  ^^'  4 
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her  jointure,  remainder  to  the  first  and  other  sons  of 
the  marriaget  &c«  Sir  R.  Bell  having  aflerwards 
contracted  debts,  and  there  being  no  issue,  his  wife 
joined  him  in  a  fine  of  the  settled  estates,  and  they 
were  sold.  Sir  R.  B.  covenanted  to  stand  seised  of 
other  estate^  to  the  same  uses  as  those  contained  in 
the  settlement  It  was  resolved  by  Lord  Hide  and 
the  other  Judges,  that  the  se'cond  setdem^ht  was 
good,  and  valid-  against  subsequent  creditors ;  for 
0e  old  settlement  being  destroyed,  and  the  new  one. 
made  the  same  day,  an  agreement  by  the  husband  to 
make  the  new  settlement,  in  consideration  of  the 
wife's  having  joined  in  the  fine,  to  destroy  the  dd 
settlement,  would  be  presumed.  And  this  considerar 
tion  should  extend  to  all  the  limitattoiis  in  the  new 
settlement;  although  the  estates  comprised  in  the 
new  settlement  were  nearly  double  the  value  of  those 
pontained  in  the  old  one* 

65.  Lofd  ICenyon,  when  M.  R.,  held  that  where  a 
husband,  after  marriage,  ponvey^d  an  estate  to 
trustees,  for  the  separate  use  of  his  wife,  the  cove* 
nants  b^  the  trustees  tP  indemnify  the  husband  against 
the  debts  ip^hich  the  wife  mjgh.t  cpntract  after  (he 
^paration,  was  a  valuable  consideration ;  and  tbere^ 
fore  that  the  settlernent,  though  made  after  the  debt 
due  to  t}ie  plaintifiT  was  contracted,  was  gopd  against 
Jiim, 

66.  It  was  hel4  in  a  modem  case  that  a  settlement, 
made  before  marriage,  iti  consideration  of  the  mar^ 
riage,  and  of  a  considerable  marriage  portion^  hy  % 
person  who  was  indebted  at  the  ttirie,  was  good  i^gaint 
creditors. 

How  far  ^Ue      67*  In  the  pase  of  settlements  made  b^fine  itax- 
Conaiderj.     yiage,  there  has  Iteen  a  considerat>le  diflfetentce  of 

ttOD  Of  MW-         •  *^ 

riage  extends,  opinio^  re{|>ecting  the  extipnt  to  which  the  considera* 
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t:ion  of  marriage  ought  to  be  carried ;  it  being  settled 
*hat  a  deed  may.  be  fraudulent  ks  to  one  person,  and  ^ 
^ood  as  to  another.  In  some  xBases  it  has  been  hel4» 
^a;t  the  consideration  of  marriage  extends,  not  only 
to  the  estates  limited  to  the  husband  and  wife  and 
^heif  issue^  but  also  to  the  estates  limited  to  any  ^ 
htutich  of  the  husband's  family. 

68.  l!bus  where  a  person,  in  coiisideratjoQ  <cf  the  Jeulciiw 
jnarriage  of  his  son,  and  of  £  i,000  marriage  portion,  jtiard.  395. 
settled  the  premises  to  the  use  of  himself  fox  life, 
remainder  to  his  son  and  the  heirs  of  his  body  by  jthat 
.marriage,  remainder  to  the  heirs  of  the  body  of  .his 
.son  by  ^ny  other  wife;    it  was  contended  that  this 
Ja^t  limitation,  i^ot  being  within  the  consideration  of 
the  Hii^rriage  settlement,  was  voluntary,  and  therefore 
yoid  against  subsequent  purchasers.     JBut  Lord  Hale 
sdid}  that  the  consideration  of  the  marriage  and  mai>  ' 
liage  portion  would  run  tbrou^i  all  the  estates  xaised 
b^  the  settlement,  though  tbe  marriage  was  not  con^ 
,cefn6d  in  them,    so  as  to  make  them  good  against 
jpurchasers,  and  to  ayoid  a  voluntary  conveyance. 

6d.  So  where  a  person  covenanted,  in  consideration  wisite  %, 
of  th6  marriage  of  his  eldest  son,  and  a  marria^^e  p^^^Jx. 
{portion,  to  settle  lands  on  him  in  iaiU  remainder  to 
his  second  son ;  it  was  held  that  the  consideration  Osgood 
extetided  to  the  seeond  son ;  and  therefore  that  the  I'p^l^^' 
settlement  was  not  fraudulent  against  creditom.  245. 

70.  On  the  other  hand  there  are  several  cases  where  Ball  v. 
the  consideration  of  marriage  has  only  been  allowed  ^'"^'* 
to  extend  to  the  immediate  objects  of  the  settlement,  J13/ 
^d  not  to  any  remote  ones*     Thus  it  is  said  by  JLord  stapl/ehUl 
^Macclesfield  in  10  Mod.  534,  that  where  there  is  a  ?•  ^|Jy> 
marriage  portion  and  settlement,  that  part  of  the  9  p  w 
$jgttl6iQ0nt    only  which  belongs  to  the  ynfe^  and  249. 
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children  by  that  wife,  can  be  esteemed  to  be  founded 
upon  the  consideration  of  that  marriage  ;  for  it  was 
absurd  to  imagine  that  the  friends  of  the  wife  should 
be  supposed  at  all  concerned  about  the  remote  uses 
of  the  settlement,  upon  persons  to  whom  they  were 
entire  strangers.  And  a$  for  the  case  of  Jenkins  v. 
Kemis,  it  ought  not  to  be  understood  in  so  absurd  a 
sense  as  that  came  to :  the  meaning  of  the  case  was 
no  more  than  this ;  that  a  father,  where  he  makes  a 
marriage  settlement  upon  one  son,  has  such  a  fair 
and  justifiable  opportunity  offered  hini  of  providing 
for  his  other  children,  as  that  if  he  thinks  fit  to  lay 
hpld  upon  and  embrace  it,  by  inserting  in  the  settle- 
ment provisions  for  them,  such  provisions  shall  never 
be  deemed  fraudulent,  and  as  such  set  aside  in  favour 
of  creditors. 

71-  In  another  case  Lord  King  has  said,  that  where 
a  settlement  was  made  by  the  father,  or  other  lineal 
ancestor,  in  consideration  of  the  marriage  of  his  son, 
in  such  case  all  the  remainders  limited  to  his  children 
and  their  posterity  were  within  the  consideration  pf 
the  settlement.  But  where  it  was  made  by  a  brother, 
or  other  collateral  ancestor,  on  his  marriage,  there, 
afler  the  limitations  to  his  own  issue,  allthe  remainders 
limited  to  his  collateral  kindred  were  voluntaiy,  and 
not  within  the  consideration  of  the  marriage  setde- 
pient. 

7?.  There  is  one  case  in  which  a  conveyance, 
founded  on  a  moral  consideration  only,  has  been  held 
good  against  a  subsequent  purc];iaser ;  nam^y,  that 
of  a  widow  making  a  settlement  on  her  children 
previous  to  her  marrying  a  second  husband. 

73.  Thus  where  a  widow,  who  had  two  children, 
by  articles  previous  to  her  second  marriage,  with  the 
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consent  of  her  intended  husband,  settled  her  estate 
upon  her  two  children.  The  husband  and  wife  after- 
wards mortgaged  the  estate  to  a  person  who  had 
notice  of  the  settlement. 

Lord  Hardwicke  said,*  the  question  was,  whether 
the  articles  were  for  a  valuable  consideration,  and 
binding ;  or  ought  to  be  conside;red  as  voluntary  and 
fraudulent,  with  respect  to  subsequent  creditors,  or 
purchasers.  And  if  he  was  to  lay  it  down  as  a  rule 
that  such  articles  were  not  binding,  it  would  become 
impossible  for  a  widow,  on  her  second  marriage,  to 
make  any  certain  provision  for  the  issue  of  a  former ; 

■ 

and  the  second  husband  might  then  contrive  to  defeat 
the  provision  made  for  those  children.  He  therefore 
decreed,  that  the  articles  ought  not  to  be  considered 
as  voluntary ;  for  there  were  reciprocal  considerationsi 
both  on  the  part  of  the  husband  and  the  wife ;  an4 
the  mortgagee  had  notice  of  the  articles. 
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Section  1. 

I Y  the  common  law,  every  deed  took  place  accor, 
ding  to  the  priority  of  its  date  or  delivery ;  in 
consequence  of  which,   purchasers  and  mortgagees 
were  frequently  defrauded  by  means  of  prior  con- 
veyances, with  which  they  were  imacquainted. 
RflgisterActfi.      ^'  '^^  remedy  this  inconvenience,  in  certain  parts 

of  the  kingdom,  several  acts  of  parliament  have 
been  made,  called  the  Register  Acts.  The*  first  of 
these  is  the  statute  2  &  3  Ann.  c.  4.  by  which  it  is 
enacted,  ^<  That  a  memorial  of  all  deeds  and  coo? 
veyances  which^  after  the  29th  day  of  September 
I704,  shall  be  made  and  executed,  of  or  concerning, 
and  whereby  ^ny  honours,  manors,  lands,  tenements, 
or  hereditaments  in  the  west  riding  of  the  county  of 
York,  may  be  any  way  affected,  in  law  or  equi^, 
may,  at  the  flection  of  ^e  party  or  parties  cpncernedi 
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be  registered.  And  that  every  such  deed  or  ton^ 
veyance  that  shall  at  any  time  after  the  said  day  be 
made  and  exe<;uted,  shsdl  be  adjudged  fraudtdent  and 
void  agaiAst  any  subse^juent  purchaser;  or  mort- 
gagee, for  valuable  conside^tion,  unless  such  memor 
ria)  thereof  shali  be  registered,  ^  by  this  act  is 
directed,  before  the  registering  of  the  memorial  of 
the  deed  or  conveyance  trtider  which  such  subsequent 
pitrchasei*  or  mortgagee  ^alt  cTamr.'' 

d.  By  the  7th  section  it  is  Enacted,  <'  That  all  and 
every  memorials  so  to  be  entered  or  registered,  shall 
be  put  into  writing  in  vellum,  6v  parchment,  and 
dii^cted  to  the  register  of  the  said  office ;  arid  in  case 
of  deeds  and  tonveyaiices,  shall  be  under  the  hand 
aifd  seal  of  some  of  one  of  the  griantors,  or  some  or 
one  of  the  grantees,  hi^  or  their  guardians  or  trustees, 
attested  by  two  witnesseH,  one  whereof  to  be  one  of 
the  witnesses  to  the  execution  of  tHe  deed  or  con- 
veyance meritioried  in  suCh  memorial/^ 

4.  Bf  the  8th  section,  H  is  further  enacted,  '<That 
evi^  niemoHal  of.  any  deed  or  conveyance  shall 
coftiain  the  day  of  the  month  and  fhtf  year  When  su6h 
itsHA  or  conveyance  bears  date,  and  thef  naMnes  aird 
additions  of  all  the  parties  io  such  deed  or  con- 
yeyance,  and  of  afi  tii6  witnesses  to  stich  deed  6r 
conveyance,  and  the  places  of  titfeif  itbode,  ktiA  shall 
fejcpress  or  mention  the  honoufit,  manors,  Idnds,  iMe« 
tnents,  and  hd^editam^ts  cofiftatUted  in  inich  di&eA  at 
conv^yancef^  and  fhe  nMtek  of  df  the  parities,  town^ 
ahips,  hamlets,  precincts,  or  eftr^parochial  plictl^ 
within  the  said  west  tiding.  Wherein  any  ikitb  lio- 
mmrs^  kc.  are  lyitig  ot  bein^^  thai  at6  ^}V<Hi,  gtaiiied, 
leonveyed,  tti  pxiy  way  dftfcted  6t  cni^d,  bj^  any 
aueh  deed  bit  jconveyahee,  in  Micfa  mfinnef  tt  the 
aame  «re  eipfl^sed  or  m^ntidri^fl  in  such  deed  cft 
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conveyance,  or  to  the  same  effect.  And  that  every 
such  deed  or  conveyance,  of  which  such  memorial  is 
so  to  be  registered  as  aforesaid,  shall  be  produced  to 
the  said  register,  or  his  deputy,  at  the  time  of  jentering 
such  memorial,  who  shall  indorse  a  certificate  on  every 
such  deed  or  conveyance,  and  therein  mention  the 
certain  day,  hour,  and  time,  on  which  such  memorial 
is  so  entered  and  registered,  expressing  also  in  what 
book,  page,  and  number  the  same  is  entered ;  and 
tJuit  the  said  register,  or  hiS'  deputy,  shall  sign  the 
said  certificate,  when  so  indorsed. 

5.  By  the  l6th  section  it  is  provided,  that  this  act 
shall  not  extend  to  any  copyhold  estates,  or  to  any 

1eas!ss  at  a  rack  rent,  or  to  any  lease  not  exceeding 
twenty-one  jears,  where  the  actual  possession  and 
occupation  goeth  along  with  the  lease. 

6.  By  the  stat.  6  Ann.  c.  35.  similar  regulations 
are  made  for  registering  all  deeds  and  conveyances 
that  may  aSect  any  honours,  manors,  &c.  in  the  east 
riding  of  the  county  of  York,  or  the  town  and  county 
of  the  town  of  Kingston-upon-Hull,  with  the  same 
exception  of  copyholds  and  leases ;  and  by  the  18th 
section  of  this  statute,  it  is  enacted,  that  every  enrol- 
ment of  a  deed  of  bargain  and  sale  in  the  said  raster 
x>ffice,  shall  be  deemed  and  adjudged  to  be  the  enter- 
ing  a  memorial  thereof  pursuant  to  this  act,  and  shall 
have  the  same  force  and  efiect  upon  the  estate  therein 
mentioned,  in  relation  to  all  subsequent  deeds,  as  if  a 
memorial  of  such  enrolled  deed  had  been  entered  in 
the  said  register  <^ce. 

7.  By  the  stat.  7  Ann.  c.  20.  similar  regulations  are 
made  for  registering  all  deeds  and  conveyances  that 
may  afiect  any  honours,  manors,  &c*  in  the  county  of 
Middlesex,  with  a  proviso,  (  §  17- )  that  the  act  shall 
not  extend  to  copyholds  or  leases  at  rack  rent,  or 
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leases  not  exceeding  21  years,  where  the  possession 
goes  with  the  lease,  or  to  any  chambers  in  Serjeant's 
Inn,  the  Inns  of  Court,  or  Inns  of  Chancery. 

8.  This  statute  does  not  extend  to  messuages, 
lands,  or  tenements  in  the  City  of  London. 

9.  By  the  stat.  8  Geo.  II.  c.  6.  similar  regulations 
are  made  for  registering  all  deeds  and  conveyances, 
that  may  affect  any  honours,  manors,  &c.  in  the  north 
riding  of  the  county  of  York  ;  with  the  same  excep- 
tion, as  to  copyholds  and  leases,  as  in  the  former 
statutes  •. 

10.  By  the  22d  section  of  this  last  statute,  reciting 
that  deeds  had  often  been  destroyed  by  fire  and  other 
accidents,  it  is  enacted,  that  any  person  having  or 
claiming  title  to  any  honours,  &c.  in  the  said  north 
riding,  may  register  at  full  length  in  the  said  register 
office,  all  deeds,  writings,  and  conveyances  under 
which  such  title  shall  be  claimed,  and  that  all  copies 
of  such  entries  and  enrolments  of  such  deeds,  &c., 
signed  by  the  register  or  his  deputy,  shall  be  good 
evidence  of  such  deeds,  &c.  destroyed  by  fire  or  other 
accident ;  and  by  the  24th  section  it  is  enacted,  that 
every  such  enrolment  shall  be  deemed  to  be  the  entry 
of  a  memorial  thereof  pursuant  to  this  act,  and  shall 
have  the  same  force  and  effect  in  relation  to  all  sub- 
sequent deeds. 

11.  The  effect  of  these  acts  is  merely  to  render  a 
prior  unregistered  deed  fraudulent  and  void,  as  to  a 
subsequent  deed,  whereof  a  memorial  has  been  duly 
registered ;  so  that  a  purchaser  or  mortgagee  can  only 
be  affected  by  a  deed  duly  registered*  of  which  he 


*  WiUs  of  land  may  be  registered  under  these  acts.    Vide  Tit.  38. 
c.  I. 
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may  have  notice  by  exan^iniog  the  register )  and  not 
by  any  other  deed  whatever. 
An  appoint-       IS.  The  words  of  these  acts  being,  all  deeds  and 

ment  must  be  ^      «  ^  •         /•  -■      i       • 

f^tered.      conveyances,  extend  to  eveiy  ^ecies  of  deed  or  m^ 

strument,  by  w^iich  laqd^  may  be  conveyed  or 
affected  \  and  therefore  an  appointmentt  under  a 
power,  is  considered  as  a  conveyance  within  the  regis^ 
ter  acts :  and  if  not  registered,  will  be  postponed  to 
a  subsequent  mortgage  duly  registered* 

IS.  The  plaintiff  came  into  court  under  a  mortgage 
deed  dated  in  September  17^9  to  be  paid  50Q/.  ad- 
vanced by  him  to  Thomas  Robertson,  and  interest } 
or  to  have  the  estate  sold,  and  to  be  paid  thereout^ 
The  objection  thereto  was,  that  Robertson  iiad  no 
power  to  convey  to  the  plaintiff,  because  he  had 
before  properly  appointed  the  premises  for  the  benefit 
of  others :  for  that,  by  deed  and  fine  in  17^f  tl^ 
estate  was  settled  to  the  U9e  of  him  and  his  wife,  and 
afterwards  to  such  uses  as  he  a.nd  she,  or  the  sundvor, 
should  by  deed  or  will  appoint.  This  powi^  was  by  a 
deed  in  1744,  executed  by  the  husband  and  wife ; 
and  appointments  were  made  therein  for  the  beneftt 
of  the  defendants,  who  therefore  claimed  prior  to  the 
plaintijST's  mortgage  in  174I6*  It  was  answered  that 
the  appointment  of  the  uses  of  that  deed  and  finei 
could  not  be  set  up  against  the  plaintiff,  because  the 
premises  lay  in  l^iddle^e^  vhere  there  was  a  reg^ter 
act ;  in  consequence  of  which,  this  deed  of  VJ4A 
would  be  void  a^nst  the  plaintifi^  as  not  b^g 
registered  till  1748  ;  whereas  his  inenmbrance  was 
registered  in  1746,  immedi^t^y  after  its  date.  jFor 
the  defendants  it  was  argued  that  the  deed  of  n44 
was  not  g£  «uch  a  nature  a^  was  required  by  l9ie  sta** 
tute  to  be  registered ;  the  defendant  theref(Mre  bad  a 
prior  title. 
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Sir  J.  Stxange,  M»  R*  —  Consider  the  intefit  and 
meaning  of  the  act ;  thi^  case  is  clearly  witbgiii  the 
mischief  recited  \  for  here  is  a  person,  ip  1746»  lending 
out  his  money  on  land  security }  ypd  what  is  tQ  defeat 
him  is  a  deed  in  1744  prior  to  lum.  He  is  clearly  the 
very  person  intended,  being  by  a  secret  or  pocket 
deed  to  be  defeated  of  the  incumbxance  he  has  ^ 
vanced  his  money  for,  and  taken  care  to  regi^jter. 
He  used  all  due  diligence  required  by  the  statute^ 
and  is  therefpre  prima  facie  entitled  to  the  relief 
prayed.  Next  consider  whether  the  deed  or  instru^ 
ment  is  of  such  a  nature  as  to  be  within  the  provi9ioQ 
of  this  act.  The  words  are  general,  all  deeds  and 
conveyances :  this  is  imdoubtedly  a  deed^  was  exe- 
cuted as  8uch»  and  conveys  so  as  to  affect  lands,  tene* 
ments,  and  hereditaments  j  because  those  claiming 
under  the  power,  claim  under  a  deed,  which,  as  far  a« 
it  can  operate,  afiects  lands,  &c.  But  it  is  said,  tbia 
deed  is  not  to  be  considered  as,  a  separate  cpnveyai)<^ 
but  only  as  the  execution  of  a  power»  and  that  fdl.cf 
it  arises  under  the  deed  of  1742*  If  that  const]^c;l;io9 
were  to  prevail,  there  would  be  an  end  of  the  re^^lry^ 
and  of  the  act  of  parliament }  for  by  this  mentis  a 
secret  deed  might  be  set  up  to  defeat  them.  1^9 
then  being  a  conveyance  actually  a^SK^tii^  th/;  llind^, 
though  in  virtue  of  a  preceding  pmrv  in  ^pt^h^r 
deed,  is  within  the  intent  of  the  statute }  fmd>  :ta 
the  most  common  understanding,  ^uch  a  ccmyeysMifi? 
as  Qught  to  have  been  registered:  oth^rwis^  an 
innocent  person,  induced  to  lend  his  money  Cfp  l^ad 
security,  would  be  defeated.  The  plaintiff  is  tlm^ibfe 
to  be  considered  as  a  prior  iqcumbraqcer/' 

14.  The  registering  an  assignm^it  of  a  tense  will  ^^^^I!^ 
not  operate  as  a  regist^  of  the  original  lea^e.  meat  is  not  • 

15.  The  defendant  claimed  under  a  lease  mtde  io^^Lmef 


\ 
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Honeycomb    1730  by  Lord  Grandison,   which    was  soon  after 
2  slra  [o64    "mortgaged,  and  in  1731  sold  to  the  defendant    The 

original  l^ase  was  not  registered,  but  the  first  mort- 
gage of  it,  and  the  defendant's  purchase,  were ;  and  it 
not  being  a  lease  at  rack  rent,  the  question  was, 
whether  this  was  a  registry  within  the  meaning  of  the 
statute.  And  the  Chief  Justice  held  it  not  to  be 
sufficient ;  for  the  act  says,  the  deed  under  which 
the  party  claims,  with  the  witnesses  names,  shall  be 
registered :  and  of  this  a  subsequent  purchaser  can 
have  no  notice  by  the  bare  registry  of  the  assignment : 
and  it  is  also  required  that  the  original  be  produced 
to  the  officer. 
Registering  is  16.  It  appears  to  have  been  the  intention  of  those 
not  Notice.     ^Jjq  framed  the  i*egister  acts,  that  the  registering  a 

memorial -of  a  deed,  pursuant  to  these  acts,  should 
operate'  as  a  notice  of  such  deed  to  all  persons  what- 
ever ;  and  that  in  all  cases  of  registry,  which  is  a 
public  depository  for  deeds,  and  to  which  any  person 
.  may  resort,  a  purchaser  ought  to  search,  or  be  bound 
by  notice  of  the  registry,  as  he  would  of  a  decree  in 
equity,  or  a  judgment  at  law. 
•  The  courts  of  equity  have  however  adopted  a  very 
diferent  construction  of  the  register  acts ;  and  have 
determined  that  the  registering  a  memorial  of  a  second 
mortgage,    is  not  constructive  notice  to  the  first 

Vide  Tit.  15.  mortgagee,  who  may  therefore  advance  more  money 
c.  6.  §  27.      ^Q  tjjg  gfgt  mortgage. 

Bedford  ▼.  17*  A.  lent  money  on  lands,  the  mortgage  being 

Backhouse,     jyjy  retristered :  afterwards  B.  lent  money  on  mort- 

Rigge  on  ,  11.  , 

R^si.  6.       gage  on  the  same  secunty,  and  his  mortgage  was  also 
Amb,  680.      ^^^  registered ;    and  then  A.  advanced  a  further 

sum  of  money  on  the  same  lands,  without  notice  of 

the  second  mortgage.    It  was  held  by  Lord  King, 

'  that  the  registering  of  the  second  mortgage  was  not 


Titk  XXXII.    Deed.    Ck.  xxviii.  §  17—19.  545 

eonstructivie  notice  to  the  first  mortgagee,  before  his 
advancement  of  the  latter  sum;  for  though  tiie 
statute  avoided  deeds  not  registered,  as  against  pur*- 
chawrs,  yet  it  gave  no  greater  efficacy  to  deeds 
tb^t  were  registered,  than  they  had  before. 

18.  One  Wrigbtson  advanced  800/.  on  a  n^ortgage  Wrightson 
in  Yorkshire,    and  registered  his  mortgage ;   after-  rj-J^^I^"* 
wards  one  Hudson  lent  a  sum  of  money  on  the 
security  of  the  same  lands,  and  took  a  judgment  for 
it,  which  was  registered ;  and  then  Wrightson  ad- 
vanced ^0/.  more,  without   any  express  notice  of 
Hudson's  judgment.    Though  it  was  argued,  on  a 
bill  brought  by  Wrightson  to  foreclose,  that  Hudson 
ought  to  redeem,  upon  paying  the  first  mortgage ; 
for  that  where  such  registers  prevail,  every  incum* 
bwice  should  be  satisfied,  according  to  the  priority 
of  its.registry ;  and  that  the  registering  of  Hudson's 
ju(%ment  was  a  constructive  notice  to  Wrightson, 
sufficient  to  deprive  .him  of  the  common  benefit  of 
a.CQiirt  of  equity,  whereby  a  first  mortgagee  without 
notice  is  to  holdt  till  subsequent  incumbrances  are 
discharged.  . 

It  was  however  resolved,  that  these  statutes  only 
avoid  prior  charges  not  registered  ;  but  do  not  give 
subsequent  conveyances  any  further  force  against 

« 

prior  ones  registered,  than  they  had  before:  that 
to  have  affected  Wrightson,  Hudson  ought  to  have 
given  him  notice  when  he  advanced  his  money : 
and  that  though  Wrightson  might  have  searched  the 
ri^gpster,  he  was  not  bound  to  do  it.  And  therefore 
it  was  decreed  that  Hudson  and  the  mortgagor 
j^honld  be  foredpsed,  unless  they  paid  ofi*  both  the 
plaintiff's  seciuities. 

19#  One  Wilson  being  indebted  to  Morecock,  and  Morecock 
having  taken  a  new  lease  of  some  lands,,  it  was  ^;^'*^^"J' 

*  Amb.  07o« 

Voj,.IV.  Nn 
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agreed  by  deed,  that  the  lease  should  stand  as  a  secu- 
rity for  800  L  and  interest,  and  the  deed  was  registered. 
Wilson  afterwards  mortgaged  the  premises  comprised 
in  the  lease  to  Dickins  for  800  L  and  delivered  him 
the  lease.  Dickins  had  no  notice  of  Morecock's  secu- 
rity  at  the  time  he  took  the  mortgage.  Wilson  be- 
came a  bankrupt,  and  Morecock  filed  his  bill  to  be 
paid  the  money  agreed  to  be  secured  on  the  premises, 
prior  to  Dickins's  mortgage.  Dickins  filed  his  bill 
to  be  paid  his  mortgage  money  or  to  foreclose.  The 
question  was,  whethei^  Dickins,  though  he  had  not 
actual  notice  of  Morecock's  security  at  the  time  he 
took  the  mortgage,  should  be  affected  by  a  con- 
structive notice,  arising  from  the  circumstance  of 
the  deed  being  registered  at  the  time.  It  was  ad- 
mitted by  the  counsel  for  Morecock,  that  Dickios 
having  got  the  legal  interest,  would  be  entitled  to 
priority,  unless  he  could  be  afiected  by  notice.  That 
there  was  no  evidence  of  actual  notice,  but  it  was  in- 
sisted that  the  registration  was  notice  of  itself.  That 
to  give  the  register  acts  their  proper  and  intended 
effect,  the  act  of  registration  ought  to  operate  as 
notice.  And  it  was  compared  to  the  case  of 
judgments;  that  which  was  first  docketed  had 
priority. 

On  the  other  side  it  was  argued  for  the  defradant 
Dickins,  that  the  register  acts  were  made  for  one 
single  purpose;  to  give  preference  to  a  purchase 
deed  registered,  before  a  prior  deed  not  registered 
But  the  act  gave  no  greater  efficacy  to  deeds  which 
were  registered,  than  they  had  before,  and  the  case 
ante,  §  17.     of  Bedford  v.  Backhouse  was  cited  for  that  purpose. 

That  in  the  present  case  Dickins,  having  got  the  I^al 
interest,  was  entitled  to  be  paid  before  a  prior  equi- 
table incumbrancer,  unless  he  was  affected  by  notice 

10 


TiOe  XXXII.    Deed.    Ch.  xxviii.  §  19,  20.  547 

That  here  was  no  actual  notice ;  and  the  registn^ion 
was  not  constructive  notice,  according  to  the  above 
determination. 

Lord  Camden. — ^The  question  is,  whether  re- 
gistration is  presumptive  notice  to  all  mankind.  If 
this  was  a  new  point,  it  might  admit  of  difficulty  ;  but 
the  determination  in  Bedford  v.  Backhouse  seems  to  ante,  i  17. 
have  settled  it,  and  it  would  be  mischievous  to 
disturb  it.  The  register  acts  provide  for  one  single 
case  only,  that  is,  to  make  unregistered  deeds  void 
against  registered  deeds  ;  but  there  is  no  provision  in 
these  acts,  in  a  case  where  all  the  deeds  are  registered. 
And  yet  it  becomes  a  serious  question  whether  a 
court  of  equity  should  not  say,  that  in  all  cases  of 
registry,  which  is  a  public  depository  for  deeds,  and 
to  which  any  person  may  resort,  a  subsequent  pur- 
chaser ought  not  to  search,  or  be  bound  by  notice 
of  the  registry,  as  he  would  of  a  decree  in  equity,  or 
a  judgment  at  law.  It  is  a  point  in  which  a  great 
deal  of  property  is  concerned,  and  is  a  matter  of  con- 
sequence. Much  property  has  been  settled,  and 
conveyancers  have  proceeded  upon  the  ground  of 
that  determination. 

In  the  case  of  Vandebendy  in  the  House  of  Lords,  xit.  12.  c.  3. 
the  doctrine  about  dower  prevailed,  because  it  had  Ml- 
been  practised  in  a  course  of  conveyance.     A  thou- 
sand neglects  to  search  have  been  occasioned  by  the 
determination  in  Bedford  v.  Backhouse,  and  there- 
fore I  cannot  take  upon  me  to  alter  it.    If  it  was  a  Williams 
new  case,  I  should  have  my  doubts  j  but  the  point  is  jit.  15.^0!  2. 
closed  by  that  determination,  which  has  been  ac-  ^  ^* 
quiesced  in  ever  since. 

SO.  llie  courts  of  equity  have  in  another  instance  Notice  takes 
considerably  weakened  the  operation  of  the  register  ^^^^^f 
^cts,  by  laying  it  down  as  a  rule,  that  where  a  subse-  registering. 

Nn2 
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quetit  purchaser,  whose  deed  is  registered,  has  notice 
^f  a  prior  incumbrance  at  the  time  of  his  purchase, 
although  the  deed  by  which  such  prior  incumbrance 
was  created  be  not  registered,  such  prior  incum- 
brance shall,  notwithstanding,  take  place  of  the  deed 
Cowp.  712.     so  registered.     For  the  object  of  the  register  acts 

being  to  give  notice  to  subsequent  purchasers,  if  a 
subsequent  purchaser  has  notice,  at  the  time  of  his 
purchase,  of  a  prior  conveyance,  then  it  is  not  a 
secret  convejrance  by  which  he  can  be  prejudiced ; 
but  he  is  in  the  same  situation  as  if  these  acts  had 
-never  been  made ;  for  his  notice  of  the  prior  con- 
veyance is  as  strong  as  if  it  had  been  registered ;  and 
it  is  his  own  folly  if  he  proceeds  in  his  purchase. 
Forbes  V.  ^^*  "^^^  ^^  ^^^  ^^  ^^"^  subject  arose  in  Irdand,- 

5&o!pk    ^heretherets  a  general  register  act,  neaiiy  similar  to 
Ca.  189.        those  in  England*  Lord  Granard  being  tenant  for  life, 

remainder  to  his  first  and  other  sons,  with  a  power  of 
leasing,  granted  a  lease  tor  three  lives,  at  a  rent  of 
SO/,  per  annum,  which  was  not  registered.    LordO., 
being  greatly  in  debt,  came  to  an  agreement  with 
Lord  Forbes,  his  eldest  son,  by  the  agency  of  Mr. 
Stewart,  to  sell  him  his  life  estate,  upon  Lofrd  Forbes's 
paying  his  father's  debts,  and  securing  him  an  annuity, 
and  a  jointure  to  his  wife.     The  estate  was  accord- 
ingly conveyed  to  two  persons,  in  trust  for  Lord 
Forbes ;  and  it  was  proved  that,  during  the  treaty  for 
the  purchase,  Mr.  Stewart,  Lord  Forbes's  agent,  had 
notice  of  the  lease.    The  conveyance  to  the  trustees 
being  registered,  they  brought  an  ejectment  i^gainst 
the  lessee,  and  obtained  judgment.    13ie  lessee  ap* 
plied  to  the  Court  of  Chancery,  and,  upon  proving 
that  Stewart  had  notice  of  the  lease  at  the  time  of 
the  purchase,  t^e  Lord  Chancellor  decreed  that  a 
perpetual  injunction  should  be  awarded  against  Lord 
Forbes  and  his  trustees. 
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From  this  diecree  there  was  an  appeal  to  the  House 
ot  Lords  of  England ;  and  it  was  insisted,  on  behalf 
of  the  appeUants,  that  it  was  against  the  plain  words* 
and  intent  of  the  register  act,  which  made  prior  eon* 
veyancesy  not  registered,  fraudulent  and  void  against 
subsequent  conveyances,  which  were  registered,  as 
well  in  equity  as  at  law ;  and  especially  in  this  case, 
where  the  appellant,  Lord  Forbes,  was  a  purchaser  for 
a  valuable  consideration. 

On  the  other  side  it  was  argued,  that  if  the  r^istry 
of  L<Mrd  Forbes's  deed,  after  his  having  had  ilill  notice 
of  the  respondent's  lease,  should  be  a  means  of 
avoiding  it,  for  no  other  reason  than  because  it  wa» 
not  registered,  the  act  of  Parliament,  instead  Qf  sup* 
pressing  fraud,  would  be  made  tise  of  to  establish 
fraud. 

The  deciee  wa&  reversed  in  part,  the  injunctioa 
being  restrained  to  the  life  of  Lord  Granard  y  but  ser 
to  the  principalr  point  the  diecree  was  affirmed. 

22«  In  a  case  between  two  purchasers  of  lands  in^  BladM 
Yorkshire,  where  the  sewnd  purchaser,  having  notice  j \^  glf^g^ 
of  the  first  purchase,  but  that  it  was  not  registered,  3  Atk.  654^ 
went  on  and  purchased  the  same  estate,  and  got  his; 
purchase  registered,   it  was  decreed   that    having 
notice  of  the  first  purchase,  though  it  was  not  regis- 
tered,   bound  him,   and  that  his  getting  his  own 
purchase  first  registered  was  a  fraud ;  the  design  of 
those  acts  beings  only  to  give  parties  notice,  who 
m^ht  otherwise,  without  such  registry,  be  in  danger 
of  being  imposed  on  by  a  prior  purchase  or  mortgage, 
which  they  were  in  no  danger  of  when  diey  had 
notice  in  any  manner,  though  not  by  the  registry. 

S3.  A  person  purchased  a  term  for  years  in  the  Chival  v. 
county  of  Middlesex,  knowing  that  it  was- chargeable  i  stn.  &64. 
with  the  payment  of  an  annuity  of  40/. ;  and  havings  ^  ^*>*  ^'  ^* 
rqpsteced  his  own  conveyance^  he  refused  to  pay  the 
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annuity,  because  it  was  not  registered.  The  Court 
of  Exchequer  was  of  opinion  that  the  purchaser  was 
liable  to  the  annuity,  although  it  was  not  registered ; 
for  the  statute  only  intended  to  give  such  notice  of 
former  incumbrances  to  purchasers,  that  they  might 
not  thereby  be  defrauded.  But  if  a  man  knows,  of 
his  own  knowledge,  that  there  is  a  prior  incumbrance, 
and,  notwithstanding  that  knowledge,  becomes  a 
purchaser,  Ibe  statute  never  was  intended  to  relieve 
such  a  person,  though  the  first  incumbrance  was  not 
registered :  for  where  a  man  purchases  with  notice  of 
a  prior  incumbrance,  he  purchases  with  an  ill  con- 
science, and  therefore  his  purchase  will  never  be 
established  in  a  Court  of  Equity. 

24.  The  last  case  which  has  been  reported  on  this 
subject  was  determined  by  Lord  Hardwicke. 
1^  Nere  y.         ^^^  defendant,  Edward  ie  Neve  (father  of  the 
LeNeve,       plaintiffs),  in  171 8,   being  possessed  of  leasehold 
3  Atk.  646.    ^s^tes  ^  Kent  and  Middlesex,  upon  his  marriage 
1  Ves.  64.      with  his  first  wife,  mother  to  the  plaintiffs,  in  consi- 
deration thereof,  and  of  the  estate  she  was  possessed 
of,  by  articles,  covenanted  to  settle  his  leasehold 
estates  upon  trustees  and  their  heirs,  in  trust  for  him- 
self during  his  life  j   then  as  to  so  much  of  the 
premises  as  would  amount  to  the  yearly  value  of 
350/.  to  Henrietta  his  intended  wife  for  life,  and  as 
.  to  the  surplus,  for  the  maintenance  of  the  issue :  and, 
after  her  decease,  in  trust,  as  to  the  whole,  for  the 
issue  of  the  body  of  Edward  Le  Neve  by  Henrietta 
his  wife,  in  such  manner  as  he  should  by  deed  or  will 
appoint;  and  in  default  of  issue,  in  trust  for  himself 
and  his  heirs.    In  June  I719  a  settlement  was  made 
in  pursuance  of  these  articles ;  but  neither  articles 
nor   settlement  were  registered,  pursuant   to   the 
7th  Ann.  c.  20.  for  registering  deeds  in  Middlesex. 
The  defendant  Edward  had  issue,  by  his  first  wife, 
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the  two  plaintifis;  and  after  his  wife's  death, 
16th  November  1719,  he,  in  consideration  of  an 
intended  marriage  with  the  defendant  Mary,  settled 
the  same  estate  on  Norton  and  Dandridge,  two 
trustees,  in  trust  for  himself  for  life ;  then,  as  to  so 
much  as  would  amount  to  150/.  per  armum,  to  Mary 
his  intended  wife  for  life,  and  then  to  the  issue  of  the 
marriage.  A  settlement  was  made  January  20, 1743, 
pursuant  to  these  articles,  and  both  articles  and 
settlement  were  registered  pursuant  to  7  Ann.  c.  20. 
But,  previous  to  the  articles,  Norton,  one  of  the 
trustees,  who  was  an  attorney,  and  trusted  by  both 
parties  in  preparing  the  settlement,  had  a  copy  of  the 
articles  made  upon  the  fijrst  marriage,  to  take  counsel's 
opinion  upon: 

The  plaintifis  brought  their  bill  against  Edward  Le 
Neve,  and  Mary  his  second  wife,  and  the  trustees  in 
the  second  articles  and  settiement,  and  against  some 
mortgagees  of  Edward  Le  Neve,  to  set  aside  the 
second  articles  and  settlement,  upon  account  of 
notice  of  the  first  to  the  trustee ;  and  to  have  the 
estate  disincumbered  from  the  mortgages  made  by 
Edward  Le  Neve. 

The  Court,  after  having  taken  time  to  consider  the 
case,  gave  judgment. 

Lord  Chancellor.  —  The  general  question  in  this 
case  is,  whether  there  appears  a.  sufiicient  equity  for 
the  plaintifis  to  set  aside  the  second  settlement,  and 
to  get  the  better  of  the  legal  estate,  which  by  the 
registry  is  vested  in  the  trustees  of  that  settlement, 
for  want  of  registering  the  first  articles  and  settle- 
ment. This  wholly  depends  upon  the  point  of 
notice,  and  is  properly  to  be  divided  into  three 
questions.  1^  Whether  it  appears  that  Norton  was 
attorney  or  agent  for  Mary  Le  Neve  the  second  wife. 
2^.  Whether  notice  to  Norton  be  sufficiently  proved 
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according  to  the  niles  of  this  Court.  And  S*.  Whe- 
ther^  if  both  these  appear,  there  be  sufficient  to  post- 
pone the  second  articles  and  settlement,  «and  to  give 
priority  to  the  first,  notwithstanding  the  registry 
act. 
As  to  the  first  question^  it  depends^  on  the  admission 
.  in  Mrs.  te  Neve^s  answer,  wherein  she  denies  notite 
of  the  former  settlement ;  but  this  amounts  tanb  more 
than  a  denial  of  personal  notice.  And  ^he  sAys  tfiat 
Norton  was  attorney  or  agent  for  her  husbmd,  but 
.that  she  consented  he  should  pt'epare  the  marriage 
articles,  she  having  confidence  in  him,  upon  her  bus- 
band's  recommendation.  Now,  if  she  confided  in 
Norton,  it  is  not  material  upon  whose  recommendation 
it  was ;  nor  is  it  material  whether  he  was  M  wad  not 
employed  by  her  hnsband. 

2  Vera.  ILord  Hardwicke  then  cited  the  Cases  6f  Brotherton . 

674. 609.      y  jj^|.^^  ^jj^  Jennings  v.  Moofe,  and  saidt  those  eases 

proved  it  not  to  be  material  by  whom  Norton  wiEls 
originally  employed,  if  he  was  trusted  !>y  Mrs.  Le 
Neve. 

As  to  the  second  question,  it  was  objected  tor  Mrs« 
Le  Neve,  that  notice  being  denied  by  her  answer,  and 
proved  only  by  one  witoess,  it  wast  ndt  therefore 
proved  sufficiently  within  the  rules  of  the  Cblirt  But 
I  take  the  rule  of  Courts  that  where  a  fact  is  denied 
by  an  answer,  it  must  be  pttivtd  by  more  than  dfte 
witness,  to  hold  only  where  the  answer  eofltaltis  aa 
absolute  denial  of  the  same  fae^  t^hieh  is  proved  by 
the  witness.  Biit  where  there  is  ^y  ^ftbteHee 
between  the  facts,  the  rule  does  not  prevtdl.  Ifl  titfo 
case  the  denial  is  only  general;;  ^heteiS  ther  bill 
charges  notice  to  Norton  aftd  l)andtidge,  tite  tmsCees. 
This  general  denial  amounts  only  to  i  denial  6fpet- 
Bonal  notice  to  herself,  and  is  a  kind  at  ftegafK^e 
Ipregnant,  which  may  be  consistent  With  notice  to 
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ker  agent.  Norton,  the  trustee,  being  examined  Hot 
the  plaintiffir  pi'oves  tiiat  a  copy  of  the  isst  asrticlefl 
was  delivered:  to  him,  to^ti^e  counsel's' opkuon  upon, 
which  was  probaibly  on  occasion  of  the  second  settle* 
mefft;  Md  I  take  this  to  be  a  s\iiScient  proof  of 
notice  within  the^  rule  of  this  Court.. 

The  third  and  principal  qa^ti€»  is,  whether  the 
secMfd  article  and  settlement  shall  be  postponed  to 
the  Am,  iifotwilhstaiiding  the  legal  estate  vested  by 
th«  teffsltry  of  the  act,  by  rieason  of  tke  notice ;  which 
I  shall  consider,  whether  sulKeietit  or  not  for  that 
psrposci ;  firstt^  if  it  had  beesn  personal ;  S""  As  the 
case  ii^^  where  notice  was  given  to  the  ageiM.  The 
^estion  is  erf*  great  extent,  and  depemjd  on  the  con- 
stFticiion  of  the  statute  7  Ann  SO.  By  the  recital 
in  the  preiusAle  of  that  act,  it  appears,  the  intent 
wa»  to  secure  purchasers  agiainst  priw  and  secret  con* 
veyante^j  and  Jrauduleni  ificuimbrance$  ^  &k>  that  the 
mischief  intended  to  be  obviated  by  the  act  arose 
daly  in  respect  of  the  secrecy  of  former  incumbrances. 
But  if  a  person  has  notice  of  a  prior  incumbrance,  it 
Cfimilot-  be  secret  as  to  him.  It  was  said  that  this  act 
intended  to  estab&h  a  particular  kind  of  notice,  viz. 
by  f  cigiiltering  the  conveyance.  But  this  is  only  with 
regard  to  the  legal  estate,  and  the  act  does  not  take 
away  the  equity  ef  the  pdor  incumbrancer,  but 
leatetf  the  qoestioo  still  as  open  to  him  ;  and  the  sub- 
Beijaeni  purchaser,  if^he  had  notice,  can  bei»  no 
dsu^er  from  a  secret  conveyance.  The  present  case 
Yaa  been  properly  compared  to  that  of  the  enrolment  of 
burgfttasand  sales  within  07  Hen.  &,  which  act^  thougb 
not  id  the  same  wwds,  is  to  the  same  effect  as  that 
ufld^r  consideration^  Now,  iqpon  that  act,  if  tiiere  be 
a  prior  bai^inee.  whose  deed  is  not  enrdled,  and  a 
second  whose  deed  »  properly  enrolled,  if  this  last 
had  notice  of  the  prior  deed,  the  prior  shall,  prevail  in 
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equity :  and  if  he  has  any  other .  conveyance,  as  a 
feofiment  or  a  lease  and  release,  the  first  vendee  shall 
likewise  prevail  it  law.  I  consider  this  registry  act 
upon  the  same  footing  as  the  27  Hen.  8.,  and  that  it 
shall  control  only  the  legal  estate.  The  case  put  at 
the  bar,  that  if  a  man  employs  an  attorney  to  register 
his  deed,  which  he  neglects  to  do,  and  afterwards 
gets  another  conveyance  of  the  sam^  estate,  which 
he  registers,  the  first  deed  shall  prevail,  is  materiaL 
So,  if  another  person,  not  an  attorney,  purchases  with 
notice  of  a  prior  incumbrance.  These  cases,  though 
clear,  and  stronger  than  the  present,  show  that  there 
may  be  relief  in  equity^  notwithstanding  the  registry  act. 
The  case  of  Lord  Forbes  v.  DenistOB  in  the  House 
of  Lords,  ^th  Feb.  172S,  which  came  from  Ireland, 
where  there  is  an  act  for  a  general  register,  is  aj^li- 
cable  to  this  question.  Tliere  the  late  Earl  of  Gra- 
nard  had  made  a  lease,  which  was  not  registered 
pursuant  to  the  Irish  act.  He  and  his  son  Lord 
Forbes  afterwards  made  a  subsequent  conveyance  to 
the  use  of  Lord  Forbes,  &c.,  which  last  was  duly 
registered^  and  carried  the  legal  estate  ;  but  an  agent 
of  Lord  Forbes  had  notice  of  the  lease  before  this 
conveyance.  This  cause  was  twice  heard  in  Ireland^ 
on  the  last  of  which  hearings,  before  Lord  Middleton, 
17th  Feb.  VJ9,\y  he  decreed  a  perpetual  injunction 
against  Lord  Forbes,  to  restrain  his  proceeding  against 
the  lessees  under  the  lease,  which  was  not  r^;istered.. 
On  hearing  the  cause  in  the  House  of  Lords,  February 
172s,  the  decree  was  reversed,  because  Lord  Foibes 
disputed  his  father  the  Earl  of  Granard's  power  of 
leasing  for  any  longer  term  than  during  his  life. 
The  Lords  therefore  adjudged  that  all  proceedings 
against  the  lessees  (except  for  breach  of  covenants) 
should  be  stayed  during  the.  Earl  of  Granard's  life, 
and  then  Lord  Forbes  to  be  at  liberty  to  try  his 
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tight.  So  that  they  gave  the  lessees  full  relief  as  to 
the  registry  act ;  though  the  other  question  as  ta 
LiOrd  Granard's  power  of  leasing  was  still  left  open. 
In  Blades  v.  Blades,  before  Lord  King,  2d  May  1727,  «^^«»  *  22. 
a  mortgage  from  an  heir  at  law,  who  had  notice  of  a 
will  whereby  the  estate  was  devised  to  another,  was 
decreed  fraudulent  and  void  against  the  devisee,  though 
the  will  was  not  registered ;  which  I  the  rather  cite^ 
because  Lord  King  generally  adhered  to  the  law  as 
much  as  any  person  that  has  sat  in  this  Court  There 
was  a  case  of  Chival  v.  Nichols  and  Hall  in  Scacc. ;  in  ante,  i  23.  , 
LfOrd  Chief  Baron  Gilbert's  time,  where  relief  was 
given  against  the  registry  act  upon  equitable  cir- 
cumstances ;  which  I  mention  only  as  a  general 
authority,  that  equity  may  prevail  against  this  act, 
without  taking  notice  of  the  particular  state  of  that 
case,  where  actual  fraud  was  charged.  But  that  of 
Blades  v.  Blades  went  merely  on  the  point  of  notice ; 
and  in  that  of  Lord  Forbes  there  was  notice  only 
to  the  agent.  All  these  authorities  prove  that  the 
taking  a  legal  conveyance,  after  notice  of  a  former, 
is  in  itself  a  species  of  firaud,  and  takes  away  the 
bona  jides  of  the  subsequent  incumbrancer,  and  puts 
him  in  maldjide :  for  though  he  knew  the  first  con- 
veyance was  not  legal,  yet  he  knew  that  the  gran- 
tor's conscience  was  bound  by  it ;  and  this  is  within 
the  definition  of  dolus  mabis  by  the  civil  law ;  Dig. 
lib.  4.  tit.  S.  de  dolo  malo^  1.  s.  s.  S.  where  Labeo 
defines  it,  omnem  cdUiditatemy  faUadam^  machinal 
Honem^  ad  drcumvemendum^  fiUendunij  decipiendum^ 
altertm,  adhibitam.  This  is  the  true  ground  of  the 
determinations  in  all  cases  of  notice. 

If  this  be  so  as  to  notice  in  general,  we  are  next  to 
consider  whether  notice  to  the  attorney  or  agent 
be  sufficient.  Now,  if  the  ground  of  the  determina* 
tion  be  mala  Jides^  it  is  all  one  whether  it  be  in  the 
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party  or  in  the  agent  It  is  proved  by  Norton  that 
the  first  articles  were  put  into  his  hands,  to  advise 
with  counsel ;  and  it  is  objected  that  this  may  hm^ 
been  a  fraud  in  Norton,  in  coliusiiHi  with  the  bus* 
band,  upon  the  defendant  Mrs.  Le  Neve.'  This  may 
be  the  case ;  but  who  ought  to  sufier  but  the  party 
who  trusted  Norton,  the  agent  ?  and  not  those  who 
did  not  trust  him.  InthecaseofBrothertonv.Hatfe,it 
ante,  pa.  552.  is  probable  the  subsequent  mortgagee  was  imposed 

upon ;  and  so  probably  was  the  purchaser  in  Moore  v. 
Jennings.  And  if  I  riiould  determine  this  not  to  be 
a  good  notice,  it  would  overturn  all  the  cases  oS 
notice  to  the  agent,  who  probably,  in  all  those  in* 
stances,  imposed  upon  his  principal.  Here  Norton 
was  a  trustee,  •  and  privy  to  the  whole,  transactkm ; 
and  I  am  therefore  oi  opinion,  that,  both  •  as  agent 
and  trustee,  notice  to»  him  was  good  notice  to  the 
party ;  and  that  this^  is  soffieieiit  to*  take  the  case  oiit 
of  the  registry  act. 
The  Notice  S5.  But  untess  notice  of  a  prior  deed  or  incnm* 
rr^lSf'""'  bnmcebe  foUy  proved,  and  th^  appear  to  h»« 

been  some  fraud,  the  Cout  of  Chancery  will  not  give 
anyreHef. 
tiioer-Dodd,      26.  A  bill  was  brought  by  a  judgment  creditor, 
2  Atk.  275.    fo  be  let  in  upon  the  estate  of  one  Proof  and  his  wife 

in  Middlesex,  preferably  to  the  defendant,  who  was 
mortgagee  of  tiie  same  estate^  upon  a  suggesticm  that 
the  defendant  had  notice  of  the  judgment  before  the 
morfgage  was  executed ;  and  likewise  to  inquire  intt 
the  consideration  of  the  mortgage.  The  judgment 
was  entered  on  the  ISth  March  17939  but  not  rois- 
tered till  the  l2th  of  June  179^.  The  mortgage  was 
made  the  £#th  of  May  1795,  and  registered  Ibe  2d 
June  173^* 

Lord  Hardwicke. -— Tins  case  depends  upon  the 
notice  the  defendant  had  of  the  judgment  he&at 
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his  mortgage  was  registered      The  register  act  27 
Ann.  c.  20.  ift  notice  to  the  parties,  and  a  notice  to 
everybody;  and  the  meaning  of  this  act  was  toprevent 
parole  proofs  of  notice  or  not  notice.    But,  notwiiih- 
standing,  there  are  cases  where  ihi?  Court  has  broke 
in  upon  this,  though  one  incumbrance  was  registered 
before  another ;   but  it  was  in  cases  of  fraud.     The  Forbes  r. 
jBrst  was  an  Irish  case  in  the  House  of  Lords ;  the  Bfad^^v? 
next  was  a  Yorkshire  case  before  Lord  King.    There  Blades, 
may  possibly  have  be^n  cases  upon  notice  divested  .of  ante. 
fraud,  but  then  the  proof  must  be  extremely  clear. 
But  though  in  the  ipresent  case  there  are  strong  cir- 
cumstances of  notice  before  the  execution  of  the 
mortgage,  yet»  upon  mere  suspicion  only,  I  will  not 
overturn  a  positive  law.     He  observed  upon  the  evi- 
dence, that  there  was  barely  the  'evidence  of  a  defend- 
ant's  confession,  in  contradiction  to  his  answer,  and 
contrary  to  a  positive  act  of  parliament  made  to 
prevent  any  temptation  to  pegury  from  contrariety 
of  evidence.     But  what  weighed  principally  witii 
him  was  tthe  great  danger  of  overturning  an  act  of 
parliament,  and  making  it  mere  waste  pap^r.   To  be 
sure,  apparent  fraud,  or  clear  and  undoubted  notice, 
would  be  a  proper  ground  of  relief;  but  suspicion  of 
notice,  though  a  strong  suspicion,  was  not  sufficient 
to  justify  the  Court  in  breaking  in  upon  an  act  of 
parliament 

The  Court  therefore  decreed,  so  far  as  the  plaintiff's 
bill  sought  relief,  by  postponing  the  defendant's 
mortgage  to  the  plaintiff's  judgment,  that  it  should 
be  dismissed  witii  costs. 

€7*  In  a  nuxlem  case,  a  r^^istered  convejrance  of  JoU/^^/* 
premises  in  Middles^,    for  valuable  coQsideratioD,  3  Ves.  Jun!' 
was  established  against  a  prior  devise  not  regi^teied;  ^^^' 
the  evidence  ef  notice,  which  ought  to  amount  io 
actual  notice,  not  being  sufficient.    And  the  Master 
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of  the  Rolls,  (  Sir  R.  P.  Arden )  said  he  regretted . 
that  the  statute  had  been  broken  in  upon  by  parole 
evidence;    and  was  veiy  glad  to  find  that  Lord 

ante,  |  26.     Hardwicke,  in  Hine  v.  Dodd,  had  said  that  nothing 

short  of  fraud  would  do. 

Utility  of  the  28.  The  Utility  of  the  register  acts  is  proved  to  a 
**^^  ^  '  demonstration  by  two  facts ;  namely,  that  lands  in 
t  register  counties  bear  a  higher  price,  and  money  is 
lent,  on  the  security  of  those  lands,  at  a  lower  rate  of 
interest  than  on  estates  situate  in  counties  where 
there  is  no  register.  It  is  therefore  surprising  that  the 
legislaturie,  with  such  proof  before  them,  does  not 
extend  the  register  acts  to  all  the  counties  in  the 
kingdom.  The  reason  usually  given  is,  that  the  land- 
ed proprietors  object  to  disclose  the  situation  of  their 
estates  to  the  public  ;  but,  in  point  of  fact,  there  is 
very  little  disclosure  in  a  memorial  drawn  according 
to  the  rules  prescribed  by  the  register  acts,  as  the 
consideration  and  uses  of  the  deed  need  not  be  men- 
tioned therein ;  nor  does  there  appear  to  be  any  ne- 
cessity for  inserting  more  circumstances  in  a  memorial 
than  those  which  are  expressly  required  by  the  roister 
acts ;  for  every  person  who  is  inclined  to  purdiase  or 
take  a  mortgage  of  lands  lying  in  a  register  county, 
may  know  to  a  certainty,  by  an  examination  of  the 
register,  what  conveyances  haye  becQ  made  of  those 
lands  which  can  affect  him ;  and  if  he  afterwards 
purchases,  or  lends  money  on  them,  without  requiring 
the  production  of  all  those  deeds,  it  is  his  own  faulty 
and  he  has  no  right  to  expect  any  redress. 

29*  The  register  acts  would  tend  much  more  to 
the  security  of  purchasers  and  mortgs^es  than  they 
now  do,  if  it  were  established  that  the  registering  a 
memorial  of  a  deed  should  in  all  cases  operate  as 

1  Inst.  290  b.  notice,  both  at  law  and  in  equity,  of  such  deed ;  and 

^'  '       *      that  no  averment  should  be  admitted,  at  law  or  in 
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equily,  that  a  person  claiming  under  a  deed  which  was 
registered,  had  notice  of  a  prior  unregistered  deed.' 

80.  By  the  stat.  53  Gfeo.  III.  c.  141.  it  is  enacted,  Register  of 
that  within  thirty  days  after  the  execution  of  every    ^^^^  *^* 
deed,  bond,  instrument,  or  other  assurance,  whereby 
any  annuity  or  rent  charge  shall  be  granted  for  lives, 
or  for  years  determinable  on  lives,  a  memorial  of  the 
date  of  every  such  deed,  &c.,  of  the  names  of  all  the    . 
parties^  and  of  all  the  witnesses  thereto,  and  of  the 
persons  for  whose  lives  they  shall  be  granted,   and  of 
the  persons  by  whom  the  same  are  to  be  received, 
the  pecuniary  consideration,  and  the  annual  sums  to 
be  paid,  shall  be  enrolled  in  Chancery  in  the  form 
therein  mentioned. 

This  act  does  not  extend  to  Scotland  or  Ireland, 
nor  to  annuities  given  by  will  or  marriage  settle- 
ment, or  for  the  advancement  of  a  child,  nor  to  an- 
nuities secured  upon  freehold  or  copyhold  lands  of 
equal  or  greater  annual  value  than  the  interest  of  any 
sum  charged  thereon,  whereof  the  grantor  is  seised  in 
fee  simple  or  fee  tail,  or  secured  by  the  actual  transfer 
of  stock ;  nor  to  any  voluntary  annuity,  nor  to  an- 
nuities granted  by  bodies  corporate,  or  trust  created 
by  act  of  parliament. 

31.  By  the  statute  15  Cha.  II.  c.  17-  S  8*  for  set-  Register  of 
tling  the  draining  of  Bedford  Level,  it  is  enacted,  Xjevel. 
that  all    conveyances  by  indenture  of  the  95>000 
acres  contained  within  the  said  level,  or  any  part 
thereof  entered  with  the  register  of  the  corporation  Hodson  y. 
in  a  book  to  be  kept  for  that  purpose,    shall  be  of  sastTdSO. 
equal  force  to  convey  the  freehold  and  inheritance 
thereof,  as  if  the  same  conveyances  by  indenture 
were,  for  valuable  considerations  of  money,  enrolled 
within  six  months  in  one  of  the  King's  Courts  of 
Record  at  Westminster;  and  no  lease,   grant,  or 
conveyance  of,  or  chaige  upon  the  same,  except 
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leases  for  seven  yeaijB,  or  imder,  in  possessioo,    shall 
be  of  force,  but  from  the  time  it  shall  be  entered 
with  the  register.  ' 
Bnrolmeat  of     32.  It  is  a  common  practice  to  enrol  deeds  for 

safe  oistody ;  that  is,  to  get  them  transcribed  upon 
the  records  of  one  of  the  King's  Courts  at  West- 
minster, or  at  a  cqurt  of  quarter  sessions. 

SS.  Every  deed,  before  it  is  enrolled,  must  be 
acknowledged  to  be  the  deed  of  the  paprty  before  a 
Judge  of  the  Court  in  which  it  is  to  be  enrolled  9  or 
before  a  Master  in  Oiancery,  if  intended  to  be  en- 
rolled in  the  Court  of  Chancery.  This  acknowledg- 
ment is  signed  by  the  Judge  or  Master  in  Chancery 
before  whom  it  is  acknowledged,  and  such  signature 
is  the  officer's  warrant  for  enrolling  the  deed. 
2  UOfs  Pr.  84.  The  enrolment  of  a  deed  does  not  make  it  a 
Reg.  69.        Eecoixl,  but  it  thfsceby  becomes  a  deed  recorded. 

For  there  is  a  d^rence  between  a  mattier.  of  record 
and  .a  thing  recorded,  to  be  kept  in  memoiy.  A 
secord  is  the  entry  in  parchment  of  judicial  matters 
ceoitroverted  in  a  Court  of  jRecords  and  whexeof  the 
Court  lakes  notioe ;  but  an  finrolment  of  a  deed  is  a 
|irivBie  act  of  the  parties  concerned,  of  which  tb^ 
Court  takes  no  cognizance  at  the  time  when  it  is 
done. 
2  FMen#2S0.     S5.  Where  deeds  are  enrolled  for  safe  custody,  the 

enrolment  is  evidenc'e  only  against  the  party  who 
Bro.  Ab.  Tit.  sealed  the  deed,  and  all  claiming  under  him  $  but  the 
WuEoroL  party  encoUingcn  never  afterwards  av^r  that  it  jwi 

not  his  deed,  or  that  he  was  within  age,  or  under 
duress. 

END  OF  THE  FOURTH  VOLUME. 


Printed  by  A.  Stnbaii,  LtMr-Printcr  to  His  Majestf , 
Friit«»«5ci«et,  Loadon* 
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